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FOBTY-FIFTH  CONGRESS,  SECOND  AND  tsiRD  SESSIONS^  ./.    V' 

PETER  D.  WIGGINTON  vs.  ROMUAIiDO  PACHBCO. 

FouBTH  Congressional.  District  of  Calipobnia. 

Heldj  That  the  board  of  anpervisors,  provided  for  under  sections  429,  430,  and  446  of '^ 
the  statates  of  Califomia,  is  an  official  body  having  a  jurisdiction  defined  by  law, 
required  to  keep  a  record,  which  is  to  be  signed  by  its  chairman  and  clerk,  and 
this  record,  duly  certified  to  the  secretary  of  state,  must  stand. 

Ex  parte  affidavits  cannot  be  considered  as  evidence  in  these  cases. 

The  votes  of  persons  whose  names  are  not  on  the  '* Great  Register''  of  voters  (Call-  - 
fomia)  must  be  rejected. 

BaUota  upon  which  the  judges  of  election  had  written  the  names  of  the  voters  and 
the  words  ''challenged,  d&c,"  must  not  be  rejected.    If  the  voter  had  placed  this- 
indorsement  upon  the  ballot,  or  any  other  words  by  which  it  could  be  distin- 
guished, they  should  be  rejected. 

When  a  ballot  clearly  designates  the  office  to  be  filled,  and  the  name  of  the  person 
voted  for,  the  voter  is  never  permitted  to  contradict  his  ballot  by  evidence  that 
be  intended  to  vote  for  a  different  person,  or  for  the  same  person  for  a  different 
office. 

The  House  adopted  the  majority  report  February  7, 1878. 
Peter  D.  Wigginton  sworn  in. 


January  31, 1878.— Mr.  John  T.  Habbis,  from  the  Committee  of  Elec* 

tions,  submitted  the  following 

BEPOBT: 

The  Committee  of  Elections^  to  whom  were  referred  the  papers  relating  tO' 
the  contested-eleetion  case  in  the  fourth  Congressional  district' of  Cali^ 
'  fomiaj  having  had  the  same  under  consideration^  submit  the  following- 
report: 

The  contestant,  Peter  D.  Wigginton,  claims  the  seat  now  occupied  by 
Bomualdo  Pacheco  upon  the  grounds  following : 

1.  That  in  the  county  of  Monterey,  in  the  State  of  Galifomia,  being 
one  of  the  counties  composing  the  fourth€ongressional  district,  the  board 
of  county  canvassers,  being  the  board  of  supervisors  of  said  county,  met 
at  the  proper  time  and  place  and  canvassed  the  votes  cast  for  Kepre* 
sentative  in  Congress ;  and  that  said  board  found,  and  declared  as  the 
true  result  of  the  vote,  that  Peter  D.  Wigginton  received  988  votes  and 


^  DIGEST   OF   ELECTION   CASES. 

Itomnaldo  Paclieco  received  1,208  votes  for  EepreseDtative  in  Congress 
in  said  county.  That  after  the  adjournment  sine  die  of  said  board,  the 
clerk  thereof,  who  was  not  one  of  the  members  of  the  board,  altered  and 
changed  the  vote  of  said  county,  so  as  to  make  it  appear  that  Mr.  Wig- 
{pmton  received  only  986  votes  in  said  county.  That  this  false  and  ille- 
gal return  was  by  said  clerk  certified  to  the  secretary  of  state  as  the 
true  result  of  the  votes  cast  in  said  county  for  Kepresentative  in  Con- 
gress. That  the  returns  of  the  votes  cast  in  all  the  counties  of  the 
fourth  Congressional  district  of  said  State,  as  certified  to  the  secretary 
of  state,  including  the  false  and  illegal  return  from  Monterey  County, 
ishowed  the  following  result  : 

Votes. 

For  Romualdo  Pacheco 19, 104 

>For  Peter  D.  Wigginton 19,105 

Majority  for  Paoheco 1 

TFhat  by  the  illegal  and  fraudulent  change  made  by  the  clerk  of  Monte- 
*rey  County,  whereby  two  votes  were  taken  from  the  number  received 
.by  Mr.  Wigginton,  the  result  in  said  Congressional  district  was  changed, 
and  the  sitting  member  was  counted  in  by  one  majoiity,  whereas  the 
contestant  should  have  been  declared  elected  by  the  same  majority. 

2.  That  thirteen  persons  voted  for  Mr.  Pacheco,  in  certain  precincts 
and  counties  of  the  district,  who  were  non-residents,  and  not  entitled 
to  vote  under  the  laws  of  the  State  of  California. 

3.  That  three  persons  voted  for  Mr.  Pacheco  whose  names  were  not 
^n  the  great  register,  as  required  by  the  laws  of  that  State. 

4.  That  six  persons  voted  for  Mr.  Pacheco  whose  ballots  were  so  marked 
as  to  indicate  who  cast  them,  and  that  such  ballots  must  be  rejected 
tinder  the  laws  of  California. 

5.  That  in  two  precincts  there  were  more  votes  counted  than  there 
were  names  on  the  poll-list;  that  the  judges  in  each  of  these  failed  to 
draw  out  the  excess  of  votes  and  destroy  them.  That,  by  this  failure 
on  the  part  of  the  inspectors,  two  votes  were  counted  for  Mr.  Pacheco 
that  ought  not  to  have  been  counted. 

6.  That  there  were  such  irregularities  and  illegal  practices  on  the  part 
-of  the  inspectors  of  election  and  the  voters  of  Saticoy  precinct,  in  Ventura 
Oounty,  as  to  invalidate  the  whole  vote  of  the  precinct.  In  this  precinct 
the  vote  stood — 

JFor  Romualdo  Paoheco S5 

^or  Peter  D.  Wigginton 51 

K  the  contestant  should  make  good  the  foregoing  grounds  of  contest, 
he  would  add  to  his  own  vote  two  votes  in  the  county  of  Monterey,  ana 
subtract  from  Mr.  Pacheco's  vote  fifty-eight  votes;  and  the  result  would 
4;hen  be  as  follows : 

For  Mr,  Wigginton 19,106 

4ForMr.  Paoheco 19,046 

Majority  for  Mr.  Wigginton 59 

A  careful  examination  has  been  made  of  each  of  the  grounds  of  con- 
**e8t  above  set  forth,  with  the  result  following: 

MONTEREY  OOUNTY. 

In  Monterey  County,  according  to  the  returns  first  sent  to  the  secre- 
tary of  state,  the  vote  was : 

For  Paoheco , 1,208 

For  Wigginton 9W 
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Bot  contestant  claims  that  those  returns  should  have  shown  that  he 
received  988,  which  would  have  given  him  a  majority  of  one  in  the  dis- 
trict. Being  constrained  to  differ  with  the  contestant  as  to  this,  the 
fidlowing  considerations  are  presented: 

1st.  By  the  laws  of  California  it  is  provided  that  after  the  officers  of 
the  election  shall  have  counted  the  ballots,  of  which  tally-lists  are  to  be 
kept,  lists  must  be  attached  to  the  tally-lists,  containing  the  names  of 
the  persons  voted  for,  and  the  number  of  votes  given  for  each  candi- 
date, the  number  being  written  at  full  length,  must  be  signed  by  the 
nembers  of  the  board,  and  attested  by  the  clerks. 

These  tally-lists,  with  the  list  of  persons  voted  for,  with  the  number 
of  votes  received  by  each,  together  with  the  ballots,  &c.,  are  required 
to  be  sent  to  the  clerk  of  the  county  at  the  county  seat. 

These  returns  are  required  to  be  canvassed  by  the  board  of  super- 
visors of  the  county.  This  board  of  supervisors  is  not  a  board  simply 
created  for  the  purpose  of  canvassing  the  returns  of  an  election,  and 
which  ceases  to  exist  upon  that  du^  being  discharged;  but  it  is  an 
official  body  of  a  continuing  character,  required  to  keep  a  record  of  its 
proceedings,  holding  sessions  day  after  day — on  one  day  signing  and 
attesting  the  proceedings  of  the  day  next  preceding,  &c.  Its  char- 
acter is  sufficiently  shown  in  the  opinion  of  Mr.  Justice  Ehodes,  at  the 
beginning  of  that  opinion,  on  page  34,  part  first,  of  the  record.  As  to 
this  there  can  be  no  doubt,  and  it  is  an  important  fact  to  be  noted. 

The  duties  of  this  board  touching  the  matter  of  elections  are  thus 
defined  by  the  statute  : 

See  4046.  Subdivision  3.  To  establUb,  abolisb,  aud  change  election-precincts,  aaid 
to  appoint  inspectors  and  Jndses  of  elections,  canvass  all  election-returns,  declare  th« 
rstnlt,  and  issue  certificates  thereof. 

Sec.  4030.  Subdivision  1.  The  clerk  of  the  board  must  record  all  the  proceedings  of 
tte  board. 

Skc.  4029.  The  clerk  of  the  county  is  ex-offido  clerk  of  the  board  of  supervisora. 
The  records  must  be  signed  by  the  cnairman  and  the  clerk.  The  clerkmust  be  paid 
•Boh  compensation  as  is  provided  by  law  in  full  for  aU  services  as  clerk  of  the  board. 

This  board  having  this  jurisdiction,  the  statute  further  provides  as  to 
the  manner  of  canvassing  the  returns  in  the  following  sections : 

tec.  1881.  The  canvass  must  be  made  in  public,  and  by  opening  the  returns  and 
sttimating  the  vote  of  such  county  or  township  for  each  person  voted  for,  and  for  and 
•gainst  each  proposition  voted  upon  at  such  election,  and  declare  the  result  thereof. 

Sbc.  1282.  The  clerk  of  the  board  must,  as  soon  as  the  result  is  declared,  enter  on 
tke  records  of  such  board  a  statement  of  such  result,  which  statement  must  show— 

1.  The  whole  number  of  votes  cast  in  the  county. 

2.  The  names  of  the  persons  voted  for  and  the  proposition  voted  upon. 

3.  The  office  to  fill  which  each  person  was  voted  for. 

4.  The  nnmber  of  votes  given  at  each  precinct  to  each  of  such  persons,  and  for  and 
against  each  of  snch  propositions. 

5.  The  nnmber  of  votes  given  in  the  county  to  each  of  snch  persons,  and  for  and 
against  each  of  such  propositions. 

Here,  then,  we  have  an  official  board,  having  a  jurisdiction  defined 
by  law,  required  to  keep  a  recordj  which  is  to  be  signed  by  its  chairman 
and  the  clerk. 

The  supreme  court  of  California,  in  the  litigation  over  this  very  casOy 
said  of  this  record  thus  made  (see  page  34  of  the  record  in  this  case) : 

A  record  kept)uid  authenticated  in  the  manner  provided  by  those  two  sections  (4030, 
4029)  is  the  evidence  of  the  proceedings  of  the  board,  and  is  the  ^nly  evidence  thereof  im 
ciue$  where  the  prooeedinge  are  required  to  he  entered  of  record. 

Then  the  statute  further  provides  that  this  record  shall  be  certified 
to  the  secretary  of  state,  as  will  appear  by  the  following  sections : 

8kc.  1344.  The  clerk  of  each  county,  as  soon  as  the  statement  of  the  vote  of  his 
tomntj  at  sooh  election  is  made  out  and  entered  on  the  recoida  of  the  \>om^  ot  va^ttK 
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Yisors,  must  make  a  certified  abBtract  of  so  much  thereof  as  relates  to  the  yote  giyeD 
/or  persons  for  Representative  to  Congress. 

Sbc.  1345.  The  clerk  mnst  seal  up  snch  abstract,  indorse  it '' Congressional  Election 
Returns/'  and,  without  delay,  transmit  it  by  mail  to  the  secretary  of  state. 

And  from  the  certified  copies  or  abstracts  of  these  records  from  the 
yarious  counties  the  secretary  of  state  makes  his  certificate  to  the  gov- 
ernor, showing  the  person  having  the  highest  number  of  votes  in  the 
district. 

From  this  it  will  be  seen  that  the  several  counties  have  records  of  the 
votes  cast  in  them  respectively,  and  that  in  the  office  of  the  secretary 
of  state  is  a  record  of  the  votes  cast  in  all  the  counties.  From  the 
record  thus  made  and  kept  in  the  office  of  the  secretary  of  state  the 
certificate  was  sent  to  the  governor,  showing  that  contestee  had  a  ma- 
jority of  the  votes  cast  in  the  district,  and  on  which  the  governor  issued 
to  him  his  certificate  of  election. 

Now,  the  claim  of  the  contestant  in  this  case  is  that,  as  to  Monterey 
County,  he  should  be  allowed  988  votes ;  whereas  the  record  of  that 
county,  as  transmitted  by  the  clerk  to  the  secretary  of  state,  only  shows 
him  to  have  received  986. 

It  is  not  disputed  that  the  record  thus  transmitted  shows  that  the 
contestant  received  only  986.  He  seeks  to  impeach  that  record.  It 
certainly  imports  verity.  We  do  not  contend  that  the  committee  or  the 
House  cannot  go  behind  it  and  ascertain  the  real  facts;  but  we  do  con* 
tend  that  it  must  be  presumed  to  be  correct  until  the  contrary  is  proven ; 
and  it  is  incumbent  on  the  contestant  to  prove  that  it  is  not  correct. 

The  only  proof  he  has  offered  consists  of  ex  parte  affidavits,  which 
cannot  be  used  or  considered  for  such  a  purpose.  The  affidavits  of 
Blankenship  and  Gordon  may  therefore  be  dismissed  from  considera- 
tion. 

But  it  appears  in  the  record  that  the  contestee  instituted  a  proceed* 
ing  in  mandamus  against  the  secretary  of  state  to  compel  him  to  certify 
the  vote  according  to  the  records  of  his  office,  created  as  above  shown 
to  be  required  by  law,  and  on  his  petition  in  that  case  the  contestee 
set  forth  an  affidavit  made  by  the  clerk  of  Monterey  County  touching 
the  facts  as  to  the  canvassing  the  returns  of  that  county,  and  it  is 
daimed  by  the  contestant  that  the  contestee  having  set  forth  that  affi- 
davit in  his  petition,  which  was  sworn  to  by  him,  it  may  be  considered 
as  evidence  against  contestee  to  impeach  this  record.  Without  con- 
ceding this  to  be  sound  as  a  legal  proposition,  and  for  the  purpose  of 
the  argument  conceding  that  this  affidavit  may  be  used  as  evidence,  it 
certainly  will  not  be  denied  that  the  whole  of  it  is  to  be  taken ;  and  that 
being  the  case,  it  completely  disposes  of  this  controversy  as  to  Monterey 
County.  As  this  affidavit  is  made  to  play  so  important  a  part  in  this 
case,  it  is  proper  to  quote  it  in  full.    It  is  as  follows : 

I,  John  Markley,  county  clerk  of  Monterey  Conntv,  and  ex  officio  clerk  of  the  board 
of  supervisors  of  said  county,  do  hereby  certify  as  follows,  to  'Wit :  That  on  the  13th 
day  of  November,  1876,  the  board  of  supervisors  of  said  county  met  at  their  usual 
place  of  meeting,  in  the  office  of  the  county  clerk  of  said  county,  to  canvass  the  vote 
poUed  in  said  county  on  the  7th  day  of  November,  A.  D.  1876 ;  that  there  were  pres- 
ent at  said  meeting  Supervisors  Edwin  St.  John,  S.  B.  Gordon,  and  A.  J.  Blanken- 
ship. The  board  organized  by  electing  Mr.  Blankenship  chairman  ^o  tern,  of  said 
meeting.  The  board  proceeded  to  canvass  the  vote,  Mr.  Blankenship  opening  the 
large  envelopes  containing  a  copy  of  the  great  register,  poU-list,  and  tally-list,  and 
handing  to  Mr.  Gordon  the  tally -list. 

Mr.  Cordon  read  out  the  vote  received  by  each  person,  and  as  said  vote  was  read 
out  by  Mr.  Gordon  the  clerk  or  his  deputy  took  down  the  same  with  a  lead-pencil  in  a 
tabulated  statement  prepared  for  that  purpose.  At  the  same  time  John  B.  Scott, 
county  auditor,  and  L.  P.  Carter  kept  an  account  of  so  much  of  said  vote  as  relat-ed  to 
members  of  Congress,  as  the  same  was  read  out  by  Mr.  Gordon. 
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After  the  board  had  opened  all  the  envelopes,  and  counted  all  the  votes  as  per  the 
tftlly-liat  therein  contained,  they  directed  the  clerk  to  foot  up  the  vote  as  the  same  ap- 
peared on  the  tabulated  statement  kept  by  said  clerk.  After  footing  the  same  and  as- 
eertaining  the  result  of  the  vote  on  county  officers,  after  passing  an  order  declarius 
the  county  officers  receiving  the  highest  number  of  votes  for  the  offices  which  they  had 
been  voted  duly  elected,  directing  the  clerk  to  issue  the  proper  certificates  to  them, 
the  board  adjourned  sine  die.  At  the  time  the  board  adioumed,  as  aforesaid,  the  vote 
ftood,  on  the  tabulated  statement  kept  by  the  said  clerk,  at  San  Lorenzo  precinct,  P. 
D*  Wigginton,  &9 ;  and  for  the  said  P.  D.  Wigginton  in  the  county.  988.  That  about 
one  hour  after  the  adjournment  of  said  board,  and  before  the  pencil-minutes  and  tab- 
ulated statement  kept  by  the  clerk  had  been  transcribed  to  the  minutes  of  said  board, 
Mr.  St.  John,  a  member  of  said  board,  returned  to  the  office  and  stated  to  me  that  he 
thought  a  mistake  had  been  made  in  the  vote  for  Congressman ;  that  Mr.  Scott  and  Mr. 
Carter  only  had  9^  votes  for  Mr.  Wigginton.  We  looked  over  the  figures  which  I  had 
made  and  found  that  they  had  been  added  corre<5tly.  I  then  gave  to  Mr.  St.  John  a 
copy  of  my  fienreeof  the  vote  for  Congressman,  and  suggested  to  him  that  he  compare 
the  same  witn  the  fig^ures  of  the  vote  as  the  same  had  been  kept  by  Mr.  Scott,  and 
laid  that  he  would  in  that  way  find  out  where  or  in  which  precinct  the  difiference  was, 
and  if  there  was  a  mistake,  we  would  correct  it  in  the  morning. 

After  supper  that  ni^ht  I  wrote  up  the  minutes  and  transcribed  the  statement 
Bade  in  pencil  to  the'minute-book.  On  the  morning  of  November  14,  Mr.  J.  W.  Leigh 
and  myself  were  in  the  clerk's  office.  Mr.  St.  John  came  in  and  stated  to  me  that  the 
difference  in  the  figures  was  in  San  Lorenzo  precinct.  I  cot  the  tally-list  from  San 
Lorenzo  precinct,  and  Mr.  St.  John,  Mr.  Leigh,  and  myself  examined  the  same.  We 
iirand  that  Mr.  Wigginton  had  only  received  27  votes,  whereas  the  tabulated  statement 
and  the  minutes,  as  they  stood  then,  had  allotted  to  Mr.  Wigginton  29  votes  in  said 
prseinct.  The  tally-list  was  in  all  respects  regular.  The  27  was  in  marks  in  figures 
twice  and  written  twice. 

We  all  three  felt  fully  convinced  that  Mr.  Wigginton  had  received  in  the  precinct 
only  27  votes,  and  the  clerk  had  made  a  mistake  in  putting  down  29.  I  then  and 
there  changed  the  vote,  as  entered  on  the  minutes,  from  29  to  27,  and  the  total  vote 
from  ^fSS  to  986,  and  tnereafter,  and  on  the  same  day,  the  chairman  of  said  board 
lisoed  the  minutes. 

That  on  or  about  the  15th  day  of  November,  1876,  I  made  an  abstract  of  statement 
of  M>  much  of  said  vote  as  related  to  persons  voted  for  Representatives  to  Congress, 
and  duly  certified  the  same  to  the  secretai^  of  state  of  California ;  that  said  state- 
ment so  certified  as  aforesaid,  only  ffave  Mr.  Wigginton  27  votes  in  said  San  Lorenzo  pre- 
einct,  and  only  gave  him  986  in  the  county  ;  that  the  minutes  of  said  board,  in  rela- 
tion to  said  vote,  have  not  been  changed  since  the  same  were  signed  by  the  chairman 
u  aforesaid;  that  said  minutes  had  not  been  changed  since  I  made  and  forwarded  the 
abstract  as  aforesaid ;  that  the  minutes  of  said  board  now  show  27  votes  in  San  Lo- 
renzo precinct  and  98i5  votes  in  the  county  for  Mr.  Wigginton,  and  that  said  abstract 
of  statement,  so  forwarded  as  aforesaid,  contains  a  fuU,  true,  and  correct  statement  of 
the  vote  for  Representative  of  Congress,  as  the  same  appears  entered  in  the  records  of 
•aid  boajd  of  supervisors  at  the  present  time. 

[8KAL.]  JOHN  MARKLEY, 

County  Clerk. 

From  this  it  will  be  seen  that  the  two  votes  in  question  occurred  in 
patting  down  the  vote  of  San  Lorenzo  precinct;  that  in  making  a  pen- 
cil-memorandnm,  to  be  transcribed  to  the  record,  the  clerk  put  down  for 
contestant  29  votes,  and  afterward  changed  it  to  27  votes  in  the  man- 
ner described  in  the  affidavit,  and  for  the  reasons  therein  set  forth. 

It  mast  be  borne  in  mind  that  the  contestant  nowhere  attempts  to 
prove,  in  the  manner  i)ointed  out  by  the  statute  in  reference  to  con- 
tested elections,  that  he  received  twenty-nine  vote^  in  San  Lorenzo  pre- 
cinct. He  relies  upon  the  evidence  disclosed  in  the  mandamus  pro- 
ceedings in  the  supreme  and  district  courts  of  California  to  prove  that 
the  count  made  by  the  board  of  supervisors  showed  that  he  received 
twenty-nine  votes  in  that  precinct.  The  president  of  the  board  and  the 
clerk  having  signed  a  record  showing  only  986  votes  in  Monterey 
County  for  contestant,  and  this  record  having  been  duly  certified  to  the 
secretary  of  state,  and  the  supreme  court  of  California  having  decided^ 
after  a  careful  examination  of  all  the  facts  as  they  appeared  in  con- 
testee's  petition  and  contestant's  answer,  that  the  record  thus  certified 
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to  the  secretary  of  state  must  stand,  under  the  laws  of  California,  until 
set  aside  or  shown  to  be  erroneous  by  a  contest,  under  the  statute  in 
such  cases  made  and  provided,  your  committee  are  of  the  opinion  that 
the  truth  or  falsity  of  the  clerk's  return  is  not  put  in  issue  in  this  con- 
test, and  that  the  record  thus  certified  by  the  clerk  in  the  manner  re- 
quired by  the  law  of  California  must  stand.  If  contestant  had  felt  him- 
self injured  by  that  record,  it  was  his  duty  and  privilege  to  show  its 
fftlsity  in  the  manner  pointed  out  in  the  statute. 

NON-EBSIDENT  VOTERS. 

2.  Your  committee  have  carefully  examined  the  evidence  relating  to 
the  non-residence  of  the  thirteen  persons  who  are  alleged  by  the  con- 
testant to  have  voted  for  Mr.  Pacheco.    The  cases  are  as  follows : 

F.  W.  Hoffman  resided  at  Pear-Tree  Eanch,  in  San  Diego  County,  forty- 
eight  miles  from  the  city  of  San  Diego,  in  December,  1874,  when  he  left  the 
State  and  went  to  Arizona  and  Nevada,  and  while  absent  was  engaged 
in  mining  and  prospecting.  He  says  in  his  evidence  that  he  left  there 
(Pear-Tree  Eanch)  with  the  intention  of  returning  there,  because  he 
thought  he  owned  property  there.  He  returned  to  San  Diego  County 
twelve  days  before  the  election,  and  was  in  San  Diego  City,  where  he 
voted,  only  four  days  before  the  election.  He  had  been  in  San  Diego 
before  he  left  the  State,  but  had  no  residence  there,  and  did  not  go  there 
to  remain.  If  he  had  returned  to  Pear-Tree  Ranch  he  might  have  voted 
there  unless  he  was  disqualified  by  section  1239,  paragraph  7,  of  the 
Statutes  of  California.  It  is  clear,  however,  that  he  never  had  a  legal 
rei>idence  in  the  city  of  San  Diego,  where  he  voted.  He  voted  for  Mr. 
Pacheco.    His  vote  must  be  rejected.    (Record,  pp.  4,  7,  8,  22.) 

Thomas  B.  Landhardt  voted  in  the  city  of  San  Diego ;  came  from  Los 
Angeles  to  San  Diego  October  14,  prior  to  the  election ;  had  been  in 
the  county  only  twenty- two  or  twenty^  -three  days  before  the  election.  His 
vote  was  challenged,  and  the  inspectors  wrote  on  the  back  of  his  ticket 
his  name  and  the  words,'' Challenged  because  not  in  the  precinct  thirty 
days ;  challenge  disallowed,"  and  signed  their  own  names  to  this  state- 
ment. The  county  clerk  produced  tiie  box  containing  the  ballots  and 
identified  this  ballot.  It  contained  the  name  of  Romualdo  Pacheco  for 
Representative  in  Congress.  The  vote  must  be  rejected,  as  the  law  of 
California  requires  thirty  days'  residence  in  the  precinct  to  entitle  a 
person  to  vote.    (Record,  pp.  12,  13,  14, 17.) 

Charles  Gilbert  resided  for  thirty  days  immediately  preceding  the 
election  at  Alvah  Mitchell's  house.  He  voted  at  Poway  precinct,  San 
Diego  County.  Alvah  Mitchell  was  not  allowed  to  vote  in  the  precinct 
because  he  did  not  live  in  it :  and  one  witness  testified  that  he  knew  the 
line  dividing  the  precinct,  for  he  saw  it  surveyed,  and  that  Mitchell's 
house  ^as  not  in  the  precinct.  There  can  scarcely  be  any  doubt  as  to 
how  he  voted.     (Record,  pp.  28,  29,  23.) 

Frederick  Reetzke  testified  that  he  (Reetzke)  voted  for  Mr.  Pacheco, 
and  that — 

Gilbert  always  told  me  he  was  a  Republican;  he  asked  me  which  were  the  Republi- 
can tickets ;  he  took  one,  folded  it  up,  and,  to  my  honest  belief,  put  it  in.  •  •  •  i 
only  showed  him  the  Republican  ticket,  with  Paoheoo's  name  on  it;  he  took  it,  folded 
it  np,  and,  to  my  honest  belief,  voted  it.    (Record,  p.  28.) 

In  the  absence  of  the  voter's  own  evidence,  it  would  be  difficult  to 
prove  more  certainly  than  is  done  in  this  case  for  whom  a  person  voted. 
A  person  cannot  be  compelled  to  state  for  whom  he  voted ;  and  the  Su- 
preme Court  of  the  United  States  has  expressly  decided  that  where  a 
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witness  eannot  be  compelled  to  answer  he  need  not  be  called.  (6  Peter^s 
Bepts.,  352, 3(57.)  Bat  Mr.  Pacheco  might  have  called  the  voter,  and  if 
he  had  not  claimed  his  privilege,  he  could  have  made  it  clear  for  whom 
he  did  vote.  Mr.  Pacheco  not  having  done  so,  nor  having  shown  his 
inability  to  procure  his  deposition,  we  may  infer  that  Gilbert,  if  pro- 
duced, would  have  corroborated  the  witness  whose  deposition  is  in  the 
record.  Gilbert  did  not  reside  in  the  precinct  where  he  voted,  and  his 
vote  must  be  rejected. 

Charles  Waterman  voted  at  Mayfield,  Santa  Clara  County,  ^e  was 
a  single  man.  He  lived  in  Mayfield  four  or  five  years.  Six  or  eight 
months  before  the  election  he  sold  his  interest  in  the  hotel  business ; 
said  ^^the  people  of  Mayfield  might  go  to  thunder;  he  wanted  nothing 
more  to  do  with  them,  and  left"  there.  He  said ''  he  left  this  town  for 
good. "  He  took  employment  in  a  circus,  and  traveled  from  place  to 
place  in  Cidifomia  and  Oregon.  He  returned  to  Mayfield  on  the  morn- 
ing of  the  election.  His  vote  was  challenged.  He  swore  it  in,  and  left 
the  town  on  the  same  day.  It  is  conclusively  shown  that  he  voted  for 
Mr.  Pacheco.  The  law  of  California  says  '^  that  place  must  be  consid- 
ered and  held  to  be  the  residence  of  a  person  in  which  his  habitation 
iB  fixed,  and  to  which,  whenever  he  is  absent,  he  has  the  intention  of 
returning.  ^  Waterman  having  left  Mayfield  "  for  good, "  as  he  declared 
when  he  took  his  departure,  if  he  should  afterward  conclude  to  return, 
he  must  acquire  his  residence  again  the  same  as  if  he  had  never  resided 
in  the  place.  Under  the  law  of  California,  and  by  his  own  declaration, 
he  was  not  a  resident  of  the  precinct  in  which  he  voted.  His  vote  must 
be  rejected.    (Eecord,  pp.  33,  34,  40,  47.) 

Contestant  submitted  evidence  tending  to  prove  that  William  Pratt,  or 
G.  C.  Pratt,  as  some  of  the  witnesses  call  him,  was  a  non-resident  of  the 
precinct  where  he  voted,  and  that  he  voted  for  the  sitting  member. 
The  testimony  in  reference  to  this  voter  will  be  found  in  the  record, 
pages  33,  36,  40,  and  42,  but  we  do  not  think  it  sufficient  to  establish 
the  fact  of  non-residence.    (Record,  pp.  34, 36,  40,  42.) 

Moses  Atkinson  voted  at  Mayfield,  in  Santa  Clara  County.  He  rented 
a  ranch  two  miles  from  Mayfield,  across  the  creek,  in  San  Mateo  County. 
One  witness.  Decker,  testified  (Record,  p.  52)  that  Atkinson  told  him 
the  night  of  the  election  that  he  lived  on  the  ranch,  but  he  claimed  his 
residence  in  Mayfield,  because  he  slept  more  in  Mayfield  than  on  the 
ranch.  He  was  a  single  man,  and  his  brother  also  lived  on  the  ranch. 
When  in  Mayfield  he  sle[>t  at  the  hotel;  he  kept  his  horses  on  the  ranch. 
Another  witness,  Jenkins,  testified  that  Atkinson  was  a  resident  of  San 
Mateo  County  for  the  last  one  or  two  years  before  the  election ;  that  he 
rented  land  and  lived  there;  that  he  voted  the  whole  Republican  ticket, 
and  that  he  always  said  so.  It  is  clear  from  the  evidence  that  Atkinson 
Uved  at  the  ranch  in  San  Mateo  County  at  the  time  of  the  election.  The 
&ct  that  he  slept  more  at  Mayfield,  where  he  voted,  than  at  the' ranch, 
does  not  affect  the  question  of  residence.  The  law  of  California  pro- 
vides that  (section  1239,  paragraph  5)  <' A  person  must  not  be  considered 
to  have  gained  a  residence  in  any  precinct  into  which  he  comes  for  tem- 
porary purposes  merely,  without  the  intention  of  making  such  precinct 
his  home."  This  provision  of  law  fixes  Atkinson's  residence  in  San 
Mateo  County.  His  ignorance  of  the  law  cannot  legalize  his  vote  in 
JSanta  Clara  County  where  he  voted.    His  vote  must  be  rejected. 

Joseph  Dickerson  voted  at  Mayfield.  Evidence  was  taken  tending  to 
show  that  he  was  a  non-resident  and  that  he  voted  for  Mr.  Pacheco. 
But  neither  £act  is  conclusively  proven.    (Record,  p.  34.) 

William  M.  Beekman  voted  in  Saticoy  precinct,  Ventura  County.    He 


12  DJGE8T   OF   ELECTION   CASES. 

was  probably  a  non-resident,  but  it  does  not  satisfactorily  appear  for 
whom  he  voted.     (Record,  pp.  60,  52,  57,  59.) 

F.  0.  Kelley  was  telegraph-operator  in  the  Signal  Service,  United 
States  Army,  at  Campo,  San  Diego  County.  He  enlisted  in  the  Signal 
Service  Corps  in  Cincinnati,  Ohio ;  came  to  California  in  that  service, 
and  continued  in  charge  of  the  station  at  Campo  from  March,  1875,  un- 
til the  day  of  the  taking  of  his  deposition^J^uly  19, 1877.  Was  mar- 
ried, and  his  family  were  with  him  at  Campo.  He  had  never  been  in 
California  until  he  went  there  in  the  United  States  service.  The  fol- 
lowing questions  and  answers  relate  to  his  evidence : 

Q.  Where  did  you  reside  on  the  7th  day  of  November,  1876? — A.  At  a  place  called 
Campo,  in  San  Diego  Connty,  California. 

Q.  How  long  had  yon  resided  there  f — ^A.  A  year,  eight  months,  and  three  days  prior 
to  the  election.    I  came  there  the  4th  of  March,  1875.    ^Record,  pp.  24,  25.) 

This  is  the  testimony  of  the  voter,  and  may  be  regarded  as  his  under- 
standing of  the  law  of  his  residence.  But  his  judgment  upon  a  ques- 
tion of  this  kind  cannot  control  the  decisions  of  courts  or  of  this  House. 
The  law  of  the  State  of  California,  which  must  control  in  this  case,  is 
as  follows: 

A  person  mnst  not  be  held  to  hare  gained  or  lost  residence  by  reason  of  his  presence 
or  absence  from  a  place  while  employed  in  the  service  of  the  United  States  or  of  thia 
8t«(te,  nor  while  engaged  in  navigation,  nor  while  a  student  at  any  institution  of  learn- 
ing, nor  while  kept  in  an  almshouse,  asylum,  or  prison.    (Section  1239,  paragraph  2.) 

Aside  from  the  statutory  provision,  the  well-recognized  rule  of  law 
governing  in  cases  of  this  kind  is  this :  that  the  fact  that  an  elector  is 
in  the  Army  does  not  disqualify  him  from  voting  at  his  place  of  resi- 
dence ;  but  he  cannot  acquire  a  residence  so  as  to  qualify  him  as  a  voter  by 
being  stationed  at  a  particular  place  while  in  the  service  of  the  United  States 
(People  vs.  Kiley,  15  Cal.,.48;  Hunt  vs.  Richards,  4  Kans.,  549;  Biddle 
vs.  Wing,  Clark  &  Hall,  504;  McCrary,  sec.  41.) 

The  person  in  question  having  gone  to  California  in  the  military  serv- 
ice of  the  United  States,  his  legal  residence  remained  at  the  place  of 
enlistment,  and  he  could  not  acquire  a  residence  in  California  while  in 
that  service.  His  vote  must  be  rejected.  He  testified  that  he  voted 
for  Mr.  Pacheco,  and  upon  this  point  there  is  no  dispute. 

James  Quails  voted  at  Saticoy  precinct,  Ventura  County.  Was  in 
the  precinct  only  ten  days  prior  to  the  election.  He  had  no  fixed  hab- 
itation. His  occupation  was  a  cattle-herder.  He  worked  for  Mr.  Ean- 
dolph,  on  the  Sespe,  from  about  the  23d  of  July,  1876,  probably  up  to 
the  time  he  came  to  Saticoy ;  but  he  was  not  in  Saticoy  thirty  days  pre- 
vious to  the  election.  He  said  his  residence  was  on  the  Sespe  on  the 
7th  day  of  November,  the  day  of  the  election.  He  was  in  Mr.  Ean- 
dolph's  employ  in  December  after  the  election.  The  Sespe  was  not  in 
Saticoy  precinct.  He  said  he  voted  the  Kepublican  ticket,  and  it  was 
proved  that  Mr.  Pacheco's  name  was  on  that  ticket.  His  vote  must  be 
rejected  on  the  ground  that  he  was  a  non-resident  of  the  precinct. 
(Record,  pp.  51,  53-^5,  56,  63,  77,  and  78.) 

Pedro  Parris  voted  in  Ventura  precinct,  Ventura  County.  On  the 
9th  day  of  June,  1876,  he  was  a  resident  of  Ojai  or  Canada  precinct,  in 
that  county.  Wa«  there  arrested,  charged  with  grand  larceny,  and  on 
the  14th  day  of  June  was  committed  to  the  county  jail,  in  default  of 
bail,  to  await  the  action  of  the  grand  jury.  The  jail  was  in  Ventura 
precinct,  where  he  voted.  After  he  was  committed  to  jail  his  family 
moved  into  Ventura  precinct.  He  was  released  from  jaU  within  fifteen 
days  prior  to  the  election.  His  vote  was  challenged  but  sworn  in.  It 
is  clear  that  he  voted  for  Mr.  Pacheco.    The  same  rule  as  to  residence 
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must  be  applied  to  this  person  as  was  applied  to  Mr.  Kelley  already 
referred  to.  He  could  not  acquire  a  residence  in  Ventura  precinct  while 
in  prison.  His  vote  must  be  rejected.  (Record,  pp.  65,  67,  68,  70,  74, 
75,  and  84.) 

Juan  Parris  voted  in  Ventura  precinct,  Ventura  County.  Came  to 
Ventura  about  twelve  days  before  the  election  to  get  his  brother  Pedro 
out  of  prison.  He  lived  in  Ojai  or  Nordhoff  precinct  prior  to  that  time. 
His  vote  was  twice  challenged.  The  first  time  he  refused  to  take  the 
oath.  Afterward  he  came  back  to  the  polls;  was  again  challenged, 
and  took  the  oath  and  voted.  The  evidence  is  conclusive  that  he  did 
not  reside  in  the  precinct  where  he  voted,  and  his  vote  must  be  rejected. 
He  voted  for  Mr.  Pacheco.    (Record,  pp.  68,  70,  74,  75,  and  84.) 

J.  A.  Scott  voted  at  Ventura  precinct,  Ventura  County.  By  his  own 
e\idence  he  was  not  a  legal  voter.  Prior  to  September  14*,  1876,  he 
lived  with  his  family  at  Lyons  Station,  Los  Angeles  County.  He  there 
formed  an  intention  to  remove  to  Ventura  precinct,  and  went  there  to 
secure  a  house.  He  returned  to  Lyons  Station,  and  remained  there  with 
his  family  until  about  the  26th  of  October,  prior  to  the  election,  when 
he  went  with  his  family  to  Ventura.  He  began  housekeeping  about 
the  1st  of  November.  (Record,  pp.  72,  77,  and  84.)  The  law  of  Califor- 
nia covers  his  case.  Section  1239,  paragraph  10,  is  as  follows :  ''  The 
mere  intention  to  acquire  a  new  residence,  without  the  fact  of  removal, 
avails  nothing;  neither  does  the  fact  of  removal  without  the  intention.'' 
His  vote  was  challenged.  He  took  the  oath  required  by  law  and  voted. 
He  was  not  a  legal  voter.  It  was  stated  in  the  evidence  that  he  was  a 
Republican,  and  was  "  voted "  by  those  who  were  working  for  Mr. 
Pacheco.  Mr.  Scott's  deposition  was  taken  by  Mr.  Pacheco's  attorney 
He  was  not  asked  how  he  voted.  The  proof  that  he  voted  for  Mr. 
Pacheco  is  sufficient  to  shift  the  burden  upon  the  party  seeking  to  sus- 
tain  his  vote,  and,  inasmuch  as  the  elector  was  produced  and  sworn, 
and  no  effort  was  made  to  show  for  whom  he  voted,  it  may  be  assumed 
from  all  the  evidence  that  he  voted  for  the  sitting  member.  (McCrary, 
sections  293,  294 ;  Cushing's  American  Parliamentary  Law,  sections 
199,  210.) 

NOT  ON  THE  GREAT  BEGISTEB. 

The  contestant  alleges  that  three  persons  voted  for  the  sitting  mem- 
ber whose  names  were  not  on  the  great  register. 

Juan  de  Dios  Ortega  and  his  brother  Pedro  Ortega,  voted  at  Oampo 
precinct,  San  Diego  County,  for  Mr.  Pacheco.  Their  names  were  not 
on  the  great  register,  as  required  by  law,  and  their  votes  must  be  re- 
jected.    (Record,  pp.  16,  18,  26,  and  27.) 

Pedro  Lopez  voted  at  Anaheim  precinct,  Los  Angeles  County,  for 
Mr.  Pacheco.  It  is  alleged  that  his  name  was  not  on  the  great  register. 
There  was  a  name  of  Pedro  Lopez  on  the  register,  but  a  witness  stated 
there  were  two  of  that  name,  and  that  the  one  on  the  register  lived  in 
Los  Angeles  City.  The  evidence  is  not  conclusive  on  this  point.  The 
vote  should  be  counted.    (Record,  pp.  31,  32.) 

MARKED  BAXLOTS. 

The  law  of  California  on  the  subject  of  marked  ballots  is  as  follows : 

Sec.  15206.  When  a  ballot  fonnd  in  any  ballot-box  bears  upon  the  onteide  thereof 
waj  inipresftion,  device,  color,  or  tbinff,  or  is  folded  in  a  manner  designed  to  distin- 
goish  saeh  ballot  from  otber  legal  ballots  deposited  therein,  it  mnst,  with  all  its  con- 
tents, be  relected. 
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There  were  six  ballots  voted  for  Mr.  Pacheco  upon  which  the  judges 
oi  election  indorsed  the  names  of  the  voters  and  the  words  '^  Challenged 
because  not  in  the  precinct  thirty  days — challenge  disallowed,^  and  then 
signed  one  or  two  names  of  the  inspectors  of  the  election.  While  the 
strict  letter  of  the  law  would  exclude  these  ballots,  yet  the  spirit  of  the 
law  is  evidently  otherwise.  If  the  voter  had  placed  this  indorsement 
upon  the  ballot,  or  any  mark  whatever  by  which  it  could  be  distin* 
gnished  from  other  ballots,  they  should  be  rejected.  The  law  was  made 
to  protect  the  voter,  and  not  to  disfranchise  him. 

MOBE  BALLOTS  THAN  NAMES  ON   THE  POLL  LIST. 

In  two  precincts,  Saticoy  and  Lan  Buenaventura,  there  were  more 
ballots  counted  than  there  were  names  on  the  polMist ;  but  it  does  not 
appear  who  got  the  benefit  of  the  excess. 

SATICOY  PRECINCT. 

The  contestant  alleges  that  there  were  such  illegal  practices  at  this 
precinct  as  to  invalidate  the  whole  poll.  The  law  of  California  requires 
that  no  tickets  shall  be  folded  or  unfolded  or  exhibited  within  100  feet 
of  the  polls.  Thi9  was  done  during  the  whole  day  at  this  precinct. 
But  while  the  parties  who  violated  the  law  may  be  punished,  the  law 
was  not  intended  to  provide  that  such  conduct  should  invalidate  the 
election.    We  cannot  see  any  good  reason  for  rejecting  this  poll. 

contestant's  case. 

This  concludes  the  questions  raised  by  contestant.  Recapitulating,  it 
will  be  seen  that  his  allegations  as  to  twelve  persons  who  voted  for  jldr. 
Pacheco,  and  who  were  not  entitled  to  vote,  have  been  sustained. 

THBBE  other  CASES. 

The  contestant  alleges  that  two  persons  by  the  name  of  Smock,  and 
another  whose  i/ame  is  not  given,  voted  at  Bakersfield,  Kern  County, 
for  Mr.  Pacheco,  who  were  not  residents  of  the  precinct  for  thirty  days 
preceding  the  election.  Depositions  were  taken  in  regard  to  these  per- 
sons, in  pursuance  of  notice  in  the  contest,  in  due  time,  attorneys  of  both 
parties  being  present,  and  such  depositions  were  properly  forwarded  by 
mail  to  the  Clerk  of  the  House  of  Bepresentatives.  But  these  deposi- 
tions have  never  been  received  by  the  Clerk  or  any  officer  of  the  House. 
The  contestant  has  obtained  the  ex  parte  affidavits  of  £.  E.  Calhoun,  who 
was  contestant's  attorney,  and  of  Samuel  L.  Cutter,  who  was  contestee's 
attorney,  at  the  taking  of  these  depositions  (Becora,  pp.  94, 95,  and  96), 
which  affidavits,  sworn  to  October  18, 1877,  after  the  assembling  of  the 
special  session  of  Congress,  set  forth  the  substance  of  the  lost  deposi- 
tions. If  we  were  to  consider  as  legal  evidence  these  ex  parte  affidavits, 
one  of  them  made  by  Mr.  Pacheco's  attorney,  weshould  be  compelled  to 
reject  the  votes  of  tliese  three  persons.  But  we  are  not  permitted  to  con- 
sider ex  parte  affidavits  as  a  part  of  the  evidence  in  the  case.  If  the  facts 
established  by  the  lost  depositions  were  material  to  the  decision  of  the 
matters  in  controversy,  and  if  the  three  votes  in  question  should  be  suffi- 
cient to  determine  the  result,  the  contetstant's  remedy  would  have  been 
to  retake  the  depositions,  giving  due  notice  to  the  opposite  party.  But 
not  having  discovered  the  loss  until  Congress  assembled,  he  has  endeav- 
ored to  supply  the  lost  depositions  in  the  manner  indicated. 
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ILLB6AL.  YOTIN0  FOB  OONTSSTAKT  SUBMITTED  BY   GONTESTBB. 

The  contestee  alleges  that  the  following  persons  voted  for  Mr.  Wig- 
ginton,  and  were  illegal  voters:  - 

Jesos  Yorba  voted  in  San  Diego,  but  was  a  resident  of  Los  Angeles. 
It  is  sdleged  that  he  voted  for  Mr.  Wigginton.  It  is  proven  that  he  had 
not  resided  in  the  precinct  where  he  voted  thirty  days  previous  to  the 
dection.  But  the  evidence  is  conflicting  as  to  the  candidate  for  whom 
ke  voted.  Yorba  was  a  Democrat,  and  went  to  the  polls  and  voted 
▼ith  one  Angle  Smith,  also  a  Democrat.  Yorba  was  what  is  called 
^a  native  Galifornian,"  and  Smith  was  a  half-breed  American  and  Cal- 
ifomian.  It  was  proven  that  the  native  Californians,  as  a  class,  voted 
for  Mr.  Pacheco,  including  those  who  claimed  to  be  Democrats,  and 
were  unwilling  to  acknowledge  that  they  wonld  vote  for  a  Bepublican. 
And  one  witness  gave  it  as  his  opinion  that  Jesus  Yorba  voted  for  Mr. 
Pacheco.  In  the  midst  of  this  conflicting  evidence  it  is  not  certain  for 
whom  he  did  vote.  His  vote,  although  illegal,  cannot  be  deducted  from 
the  vote  of  either  of  the  parties.    Record  pp.  99, 100, 101, 104, 107.) 

Qeorge  M.  Clark  voted  for  Mr.  Wigginton  at  San  Diego.  He  wrote 
his  own  name  on  the  bottom  of  the  ticket  with  a  lead  pencil.  (Record^ 
pp.  100-105.)  The  law  of  California  in  reference  to  marked  ballots  is  as 
Mows: 

Sic.  1S06.  When  abaUot  fonnd  in  any  ballot-box  bears  upon  the  outside  thereof  anv 
imfnesioD,  device,  color,  or  thing,  or  is  folded  in  a  manner  designed  to  distinguish 
meh  ballot  from  other  legal  ballote  deposited  therein,  it  most,  with  all  its  contents, 
be  rejected. 

Skc.  1207.  When  a  ballot  found  in  any  ballot-box  bears  upon  it  any  impre86ioii| 
device,  color,  or  thing,  or  is  folded  in  a  manner  intended  to  designate  or  impaxi 
knowledge  of  the  person  who  voted  such  ballot,  it  must,  with  all  its  contents,  be 
T^ieeted. 

These  provisions  were  evidently  intended  to  secure  to  the  voter  abso* 
lute  secrecy  as  to  his  ballot,  and  to  place  it  within  his  power  to  vote  a 
hallot  which  could  not  be  distinguished  by  the  election  officials,  the 
diallengers,  or  outsiders  from  any  other  ballots  that  were  being  voted* 
Section  1206  relates  wholly  to  marks  on  the  outside  of  the  ballot,  and 
cannot  be  applied  to  the  ballot  in  question,  as  it  is  conceded  that  this 
voter  wrote  his  name  on  the  face  of  the  ballot.  And  it  is  very  doubtful 
wiiether  the  strict  letter  of  the  other  section  (1207)  applies  to  Clark's 
ballot.  There  was  nothing  on  the  face  of  the  ballot  ^^  to  designate  or  tm- 
part  knowledge  of  the  person  who  voted  such  ballot^  The  inspectors  were 
sot  authorized  to  presume  that  Glark  voted  this  ticket  merely  because 
they  found  his  name  upon  it.  K  any  presumption  is  to  be  indulged  in, 
it  is  this:  that  the  name  written  on  the  ballot  was  intended  to  be  voted 
for,  instead  of  the  printed  name  next  above  it.  Hence  this  ballot  had 
nothing  on  it  to  designate  or  impart  knowledge  of  the  i>er6on  who  voted 
it.  The  person  who  voted  it  could  identify  it,  and  so  could  every  voter 
idMitify  his  ticket  if  he  had  scratched  one  name  and  written  another 
ipon  it.  He  would  recognize  his  own  handwriting.  But  the  statute 
was  not  intended  to  place  it  out  of  the  power  of  each  voter  to  recog- 
Bize  his  own  ballot.  It  was  intended  to  protect  the  voter  in  his  right  to 
fote  a  secret  ballot.  If  there  were  any  doubt  as  to  the  letter  of  the 
law,  there  can  be  none  as  to  the  spirit  of  it.  There  is  no  charge  or 
suspicion  of  fraud,  intimidation,  or  improper  influences  being  exerted 
orer  the  voter.  It  would  certainly  be  perfectly  legal  for  the  voter  to 
Foblirii  how  he  voted.  The  evidence  in  this  case  fails  to  disclose  what 
HM  done  by  the  inspectors  with  Clark's  ballot  IN^othing  is  said  as  to 
vliether  they  counted  or  rejected  it.    If  it  be  contended  that  the  law 
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required  that  the  ballot  should  be  rejected,  then,  in  the  absence  of  proof 
to  the  contrary,  we  must  presume  that  the  election  officers  did  their 
duty,  as  required  by  law,  and  rejected  it.  And  if  it  is  contended  that 
the  ballot  was  a  legal  one,  then  we  must  assume,  in  the  absence  of 
proof  to  the  contrary,  that  the  officers  have  done.their  duty  and  counted 
it.  In  either  event  we  are  not  at  liberty  to  change  the  result  by  count- 
ing or  rejecting  this  ballot. 

John  Doran  voted  for  Mr.  Wigginton  in  the  third  ward  of  the  city 
of  San  Diego.  He  was  a  laborer,  without  family,  and  worked  from  place 
to  place.  He  had  only  been  in  the  precinct  where  he  voted  about  a 
week,  and  at  the  hotel  where  he  stopped  he  gave  his  residence  at  Cajon, 
which  is  in  another  precinct.  His  vote  must  be  rejected.  (Record,  p. 
102.) 

Joseph  Marks  and  John  Geddens  voted  for  Mr.  Wigginton  at  An- 
quanga  precinct,  San  Diego  County.  One  witness,  William  Reed,  testi- 
fied that  they  had  not  lived  in  the  precinct  thirty  days  before  the  elec- 
tion. The  evidence  is  very  slight,  but  perhaps  enough  to  shift  the  bur- 
den upon  the  party  claiming  their  votes.  There  is  no  other  evidence  in 
the  record,  and  the  votes  should  be  rejected.    (Record,  p.  115.) 

James  A.  Keyes  voted  at  Gampo,  San  Diego  County,  for  Mr.  Wig- 
ginton. He  was  bom  in  Ireland,  was  fifty-three  years  of  age,  and 
came  to  the  United  States  in  1847.  He  testified  that  he  had  not,  pre- 
vious to  the  election,  applied  for  any  naturalization-papers,  and  had 
never  declared  his  intention  to  become  a  citizen  until  the  day  his  depo- 
sition was  taken.  He  was  not  cross-examined,  as  neither  contestant  nor 
his  attorney  was  present  at  the  taking  of  his  deposition.  (Record,  p.  117.) 
Keyes  must  have  sworn  that  he  had  been  naturalized  in  order  to  get 
his  name  on  the  great  register.  But,  in  the  absence  of  any  evidence 
contradicting  his  deposition  in  the  record,  his  alien  character  is  estab- 
lished, and  his  vote  must  be  rejected. 

Thomas  Scott  Methvin  voted  at  Pleasant  Valley  precinct,  in  Ventura 
County.  An  effort  was  made  to  prove  that  he  was  a  non-resident  of 
the  State  and  precinct,  and  that  he  voted  for  Mr.  Wigginton.  The 
voter  was  challenged,  on  the  ground  of  non-residence,  and  he  swore  his 
vote  in. 

The  legal  status  of  this  voter  is  in  considerable  doubt.  It  is  not  con- 
clusively proven  that  he  was  a  non-resident,  nor  is  it  certain  that  he 
voted  for  the  contestant.  The  evidence  is  not  sufficient  to  warrant  us 
in  rejecting  his  vote.    ^Record,  pp.  129, 130-132.) 

John  Peterson  votea  for  contestant  at  Redwood  City,  San  Mateo 
County.  He  obtained  his  naturalization-papers  from  the  twelfth  district 
court,  at  San  Francisco,  the  day  before  the  election.  John  Hanna  tes- 
tified at  the  court  that  he  knew  Peterson  in  California  in  1858,  and  at 
that  time  Peterson  was  a  minor.  Upon  this  evidence  the  court  granted 
the  papers.  Peterson's  evidence  was  taken  in  the  contest  to  show  that 
when  he  was  in  California  he  remained  only  a  few  weeks,  and  returned 
to  Denmark,  and  that  he  did  not  come  to  this  country  to  reside  until 
1868.  This  would  make  him  of  age  when  he  came  the  second  time,  as 
he  wa«  born  in  1841.  Upon  this  evidence  (Record,  pp.  144-146)  the 
contestee  asks  us  to  reject  Peterson's  vote  on  the  ground  that  his  nat- 
uralization-papers were  fraudulently  procured.  His  papers  were  issued 
by  a  court  of  competent  jurisdiction,  were  regular  in  every  respect,  and 
,  upon  the  evidence  before  the  court  at  the  time,  the  court  decided  rightly. 
Tour  committee  are  of  the  opinion  that  papers  Issued  in  this  manner 
eannot  be  attacked  in  a  collateral  proceeding.  And  if  this  could  be 
done,  Peterson's  oath  would  have  little  weight  in  such  a  contest,  for  he 
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«itber  swore  falsely  liefore  the  court  or  in  the  contest.  He  was  cor- 
roborated in  his  testimony  before  the  court,  but  his  evidence  in  the  con- 
test denying  his  citizenship  stands  unsux>ported. 

Thomas  O'Mara  voted  in  the  city  of  Los  Angeles.  The  contestee 
claims  that  he  falsely  personated  another  person  of  the  same  name.  He 
was  challenged  on  the  ground  that  he  was  not  the  person  whose  name 
was  on  the  great  register,  but  he  swore  that  he  was,  and  his  vote  was 
received.  The  evidence  barely  raises  a  doubt  upon  this  point,  and  is 
not  sufficient  to  establish  the  illegality  of  the  vote.  The  evidence  also 
fails  to  show  for  whom  he  voted.     (Record,  p.  149.) 

Gustave  C.  Perret  voted  at  the  fourth  precinct  of  Los  Angeles  City. 
His  vote  was  challenged  on  the  ground  that  he  was  not  a  citizen  of  the 
United  States,  and  thdt  he  was  not  enrolled  upon  the  great  register  of 
Los  Angeles  Couiity.  He  presented  a  certificate  of  registration,  and  his 
vote  was  received  by  the  board  of  election.  There  is  some  doubt  as  ti) 
whether  this  voter  ha4  been  naturalized,  but  it  is  not  shown  for  whom 
lie  voted.  The  only  evidence  as  to  the  candidate  for  whom  he  voted  is 
that  he  got  a  ticket  irom  a  Democrat,  but  the  witness  did  not  know 
whether  the  elector  voted  that  ticket  or  not.     (Record,  pp.  159, 160, 161.) 

William  A.  Brophy  voted  for  contestant  in  the  city  of  Los  Angeles. 
His  residence  was  in  Soledad  Township.  His.  vote  must  be  rejected. 
(Record,  p.  159.) 

Francis  Tamiet  voted  in  the  city  of  Los  Angeles.  There  is  some  doubt 
as  to  his  being  a  citizen,  but  there  is  no  evidence  that  he  voted  for  the 
contestant.    (Record,  pp.  155,  156,  161.) 

At  La  Graciosa  precinct,  in  Santa  Barbara  County,  two  ballots  were 
voted  upon  which  Mr.  Wigginton's  name  was  printed  and  Mr.  Pacheco's 
written,  and  the  printed  name  was  not  erased.  Under  section  1203  of 
the  statutes  ol  California  both  these  ballots  should  have  been  counted 
for  Mr.  Pacheco,  but  it  seems  that  only  one  of  them  was.  He  is 
therefore  entitled  to  one  vote  more  and  Mr.  Wigginton  one  less  in  this 
precinct. 

Pablo  Rios  voted  at  Wilmington,  Los  Angeles  County.  He  arrived 
at  the  i>oll8  late  in  the  day,  and  fearing  they  would  soon  be  closed, 
took  the  first  ticket  he  could  find.  It  was  a  Democratic  ticket,  but  he 
did  not  desire  to  vote  for  any  person  on  that  ticket  except  for  George 
Hinds  for  supervisor  of  the  county.  He  erased  all  other  names  on  the 
ticket,  and  wrote  Mr.  Pacheco's  name  on  the  top  at  the  right-hand  side, 
opposite  the  names  of  the  Presidential  electors,  which  were  erased.  The 
judges  returned  this  ballot  as  a  vote  cast  for  R.  Pacheco  for  Presidential 
elector,  and  did  not  count  it  for  him  for  Kepresentative  in  Congress. 
Bios  was  called,  and  testified  that  he  intended  to  vote  for  Pacheco  for 
Kepresentative  in  Congress.  The  evidence  is  that  the  names  on  the 
ballot,  except  that  of  Hinds,  were  erased,  but  there  is  no  evidence  that 
the  words  "for  Presidential  electors,''  or  the  words  *'tor  Representative 
in  Congress,"  were  erased.  Upon  the  face  of  the  ballot,  according  to 
the  evidence,  Mr.  Pacheco  was  voted  for  for  Presidential  elector.  There 
is  no  ambigtuty  about  this.  The  law  of  California,  in  reference  to 
counting  obscure  ballots,  is  as  follows: 

Sec.  1201.  No  ballot  or  part  thereof  must  be  rejected  by  reason  of  any  obHCurity 
therein  in  relation  to  tbe  name  of  the  person  voted  for,  or  the  designation  of  the  office, 
if  the  bMird,  from,  on  iiMptcixon  of  the  ballot,  can  determine  the  person  voted  for  and  the 
office  intended. 

An  inspection  of  this  ballot  would  show  that  the  name  of  R.  Pacheco 
H.  Mia.  58 2 
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appeared  after  the  words  "  for  electors  of  President  and  Vice-President 
of  the  United  States.^  Can  such  a  ballot  be  counted  for  the  contestee 
for  Representative  in  Congress,  or  is  it  admissible  for  the  voter  to  ex- 
plain or  contradict  such  ballot  by  final  evidence  after  it  has  been  castt 
Mr.  McOrary,  in  his  work  on  elections  (section  407),  states  the  rule 
which  should  govern  in  cases  of  this  kind  as  follows: 

Wliilt'  it  is  true  that  evidence  aliunde  mny  be  received  to  explain  an  imperfect  or  am- 
biguous ballot,  it  does  not  by  any  means  follow  that  such  evidence  may  be  received  to 
give  a  ballot  a  meaning  or  efiect  hostile  to  what  it  expresses  on  its  face.  The  intention 
of  the  voter  cannot  be  proven  to  contra<lict  the  ballot,  or  when  it  is  opposed  to  the 
paper  ballot  which  he  has  deposit e<l  in  the  ballot-box.  (See,  also,  People  vs.  Seaman,. 
5  Denio,  409;  State  r«.  Goldtnwait,  16  Wise,  552;  People  r».  Fegurson,  «  Cowen,  102; 
People  vs.  Cook,  14  Barbour,  259.) 

When  a  ballot  clearly  designates  the  office  to  be  filled  and  the  name 
of  the  person  voted  for,  no  court  has  ever  permitted  the  voter  to  contra- 
dict his  ballot,  by  evidence  that  he  intended  to  vote  for  a  different  per- 
son, or  for  the  same  person  for  a  different  office. 

Your  committee  do  not  feel  at  liberty  to  depart  from  the  unbrokea 
line  of  precedents  in  cases  of  this  kind,  although  it  is  conceded  in  this 
case  that  the  rule  works  a  hardship  to  the  voter.  It  is  sometimes  neces- 
sary to  sacrifice  the  merits  of  a  case  in  order  to  maintain  an  inflexible 
legal  rule.    This  ballot  seems  to  present  such  a  contingency. 

Some  irregularities  occurred  in  reference  to  the  vote  of  Temecula 
precinct,  San  Diego  County.  This  precinct  gave  a  majority  of  9  votes 
for  contestant.  But  for  the  reasons  stated  in  reference  to  Saticoy  pre- 
cinct, we  are  of  the  opinion  that  the  precinct  would  be  counted  as  re- 
turned.   Neither  precinct  should  be  excluded. 

From  the  foregoing,  it  will  be  seen  that  the  contestant's  vote,  as  re- 
turned, was  19,103.  From  this  must  be  subtracted  1  vote  in  La  Gra- 
ciosa  precinct,  where  contestee's  name  was  printed  on  the  ballot,  but 
not  erased,  and  contestee's  name  waa  written  under  it;  and  also  the 
Totes  of  John  Doran,  Joseph  Marks,  John  Geddins,  James  A.  Keyes, 
and  W.  A.  Brophy ;  in  all,  six  votes. 

From  the  foregoing  it  will  appear  that  Mr.  Wigginton  received,  ac- 
cording to  the  returns,  19,103.  From  this  we  must  deduct  the  vote  il- 
legally counted  for  him  and  the  five  votes  illegally  cast  for  him,  which 
would  make  his  legal  vote  19,097. 

Mr.  Pacheco  received,  according  to  the  returns,  19,104.  To  this  must 
be  added  one  vote  in  La  Graciosa  precinct,  which  would  increase  his 
vote  to  19,105.  From  this  must  be  deducted  the  12  illegal  votes  «ast 
for  him,  which  would  make  his  legal  vote  19,093. 

CONCLUSION. 

Your  committee,  therefore,  find  that  Peter  D.  Wigginton  received  for 
Kepresentative  in  Congress  from  the  fourth  district  of  California  19,097 
votes,  and  that  Romnaldo  Pacheco  received  19,093  votes  5  and  that  the 
former,  having  received  a  majority  of  all  the  legal  votes  cast,  is  duly 
elected. 

Your  committee  recommend  the  adoption  of  the  following  resolu- 
tions: 

Resolved^  That  Eomualdo  Pacheco  is  not  entitled  to  a  seat  in  this 
House  as  a  Representative  in  the  Forty-fifth  Congress  from  the  fourth 
Congressional  district  of  California. 

ResoLedj  That  Peter  D.  Wigginton  is  entitled  to  a  seat  in  this  House 
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as  a  Bepresentative  in  the  Forty-fifth  Congress  from  the  fourth  Con- 
gressional district  of  California. 
All  of  which  is  respectfully  sabmitted. 

JOHN  T.  HARRIS. 

J  AC.  TURNEY. 

JERE  N.  WILLIAMS. 

THO'S  R.  COBB. 

Excepting  the  conclusion  of  the  majority  of  the  committee  as  to  the 
vote  of  Charles  Gilbert,  I  concur  in  this  report. 

MILTON  A.  CANDLER. 

I  concur  in  the  report  of  the  committee,  except  as  to  the  vote  of  Mon- 
terey County  and  as  to  Pratt  and  Methvin,  and  file  a  separate  opinion 
herein. 

WILLIAM  M.  SPRINGER. 

I  a^:ree  with  the  conclusion  of  the  majority,  except  with  regard  to  the 
ea^es  of  Scott  and  Waterman.  In  these  cases  I  am  of  opinion  that  the 
Totes  were  legal,  and  should  be  counted  for  Pacheco. 

E.  JNO.  ELLIS. 


ADDENDA    TO    REPORT. 

The  undersigned  agrees  with  the  majority  of  the  committee  in  their 
report,  except  that  part  of  it  relating  to  the  vote  of  Monterey  County 
and  the  votes  of  Pratt  and  Methvin. 

In  reference  to  the  vote  of  Monterey  County,  it  appears  that  the  clerk 
of  the  county,  who  was  also  clerk  of  the  board  of  supervisors,  whose 
duty  it  was  to  canvass  the  votes  cast,  changed  the  result  as  found  by 
the  board  of  canvassers,  altered  the  record  so  as  to  make  it  correspond 
with  his  own  count,  and  so  certified  it  to  the  secretary  of  state. 

The  board  of  canvassers,  consisting  of  three  persons,  met  at  the  proper 
time  and  place  and  canvassed  the  votes  cast,  and  found,  and  caused  to 
be  entered  of  record,  that  Mr.  Pacheco  received  1,208  votes,  and  Mr. 
Wigginton  988.  The  board  then  adjourned  sine  die.  The  clerk  entered 
this  result  upon  the  record  as  required  by  law.  The  next  morning  one 
of  the  members  of  the  board  came  into  the  clerk's  office,  and  he  and  the 
clerk  concluded  that  the  board  ha<l  made  an  error  in  the  count  of  San 
Lorenzo  precinct;  that  Mr.  Wigginton  had  credited  to  him  29  votes  in 
that  precinct,  but  that  they  thought  27  votes  were  all  he  had  really 
received.  Without  notice  to  the  other  members  of  the  board^  the  clerk 
altered  the  record  so  as  to  make  it  appear  that  Mr.  Wigginton  had 
received  only  27  votes  in  that  precinct,  and  also  changed  the  aggre- 
gate vote  of  the  county  from  988  to  986.  This  altered  record  was  pre- 
sented by  the  clerk  to  the  chairman  of  the  board  for  his  signature,  and 
it  was  signed  by  him;  but  the  clerk  did  not  notify  him  that  the  change 
ha*l  been  made.  If  the  clerk  had  been  actuated  in  making  the  altera- 
tion of  the  record  by  a  desire  to  arrive  at  the  truth,  he  certainly  would 
have  informed  the  chairman  and  the  other  members  of  the  board  of  the 
alteration  he  had  made;  for,  although  slight,  it  actually  changed  the 
result  in  the  whole  district  and  elected  Mr.  Pacheco  by  one  majority, 
instead  of  Mr.  Wigginton  by  the  same  majority.*    The  change  in  the 

Bell  vf.  Pike,  53  N.  H.  Reports,  481. 
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record  then  became  a  matter  of  the  most  vital  importance,  and  as  one 
Treek  had  elax>sed  from  the  day  of  the  election  to  the  time  when  the 
change  was  made,  it  is  presumable  that  the  clerk  was  aware  of  the  result 
in  the  other  counties  of  the  district,  and  knew  when  he  made  the  change 
of  the  record  that  he  had  actuallj^  changed  the  result  in  the  whole  dis- 
trict. Considering  the  exciting  and  important  character  of  the  election, 
and  the  further  fact  that  the  political  complexion  of  the  National  House 
of  Representatives  was  exceedingly  close  and  at  that  time  not  definitely 
known,  and  considering  further  that  the  change  was  made  without  in- 
forming the  majority  of  the  board  of  the  fact,  the  conduct  of  the  clerk 
is  open  to  grave  suspicion.  That  his  conduct  was  illegal  there  can  be 
no  question;  that  it  was  fraudulent  may  reasonably  be  presumed,  in 
the  absence  of  proof  to  the  contrary. 

On  the  17th  day  of  November  the  clerk's  certified  abstract  of  the 
vote  in  Monterey  County  wasfile<l  in  office  of  secretary  of  state.  This 
return  showed  that  Mr.  Wigginton  had  received  986  votes  instead  of 
988,  as  actually  found  by  the  board  of  canvassers. 

On  the  8th  day  of  December  thereafter,  an  alternative  writ  of  man- 
date was  issued  out  of  the  district  court  of  the  twelfth  judicial  district 
of  the  State  of  California,  on  the  application  of  Peter  D.  Wigginton, 
and  directed  to  and  served  upon  the  county  clerk  of  Monterey  County, 
requiring  and  commanding  him  to  forthwith  make  and  certify  to  the 
secretary  of  state  a  true  abstract  of  the  vote  for  Representative  in  Con- 
gress, as  ascertained  and  declared  to  have  been  cast  in  said  county  of 
Monterey  by  the  board  of  supervisors  of  said  coanty,  and  as  was  en- 
tered in  pursuance  of  law  upon  the  records  of  said  board  of  super- 
visors by  the  clerk  of  said  county,  or  to  show  cause  on  a  certain  day  in 
said  writ  named  why  the  writ  should  not  be  made  peremptory.  In 
obedience  to  said  writ  the  county  clerk  did  make  and  certify  and  for- 
ward to  the  secretary  of  state  on  the  8th  day  of  December  a  true  ab- 
stract of  the  vote  of  said  county,  as  ascertained  by  the  board  of  can- 
vassers and  entered  of  record  by  their  direction.  The  clerk  also  certi- 
fied that,  after  the  record  had  thus  been  made  up,  it  had  been  changed 
so  that  it  then  showed  that  Mr.  Wigginton  had  allotted  to  him  in  San 
Lorenzo  precinct  27  votes  instead  of  29,  as  found  and  entered  of  record 
by  the  board  of  canvassers.  This  second  return  was  filed  in  the  office 
of  the  secretary  of  state  on  the  11th  of  December. 

On  the  3d  day  of  January,  1877,  Mr.  Pacheco  filed  in  the  supreme 
<».ourt  of  the  State  of  California  a  petition  for  a  writ  of  mandate  against 
the  secretary  of  state,  praying  that  he  be  required  and  commanded  to 
certify  to  the  governor  the  votes  given  for  Representatives  in  Congress 
from  the  fourth  Congressional  district,  and  to  accept  and  use,  as  the 
returns  from  Mont-erey  County,  the  abstract  of  votes  which  was  first 
certified  to  him  by  the  clerk  of  Monterey  County,  and  filed  in  his  office 
on  the  17th  day  of  November.  This  petition  set  forth  all  the  facts,  in- 
cluding the  two  returns  above  mentioned. 

The  respondent  demurred.  The  demurrer  was  overruled,  with  leave 
to  the  respondent  to  answer.  The  respondent  answered  fully,  and  the 
case  was  heard  upon  petition  and  answer  at  the  last  April  term  of  the 
supreme  court  of  California.  The  court  consists  of  five  members,  three 
of  whom.  Chief  Justice  Wallace,  and  Justices  Niles  and  Rhodes,  held 
that  a  peremptory  writ  of  mandamus  should  issue,  in  accordance  with 
the  prayer  of  the  petition.  The  other  two  members  of  the  court.  Jus- 
tices McKinstry  and  Crockett,  dissented,  and  filed  separate  opinions. 

Mr.  Justice  Rhodes,  in  delivering  the  opinion  of  the  court,  said: 

The  law  does  not  yeat  him  t  the  secretary  of  state]  with  authority  to  inquire  whether 
ate  board  of  supervisors  correotly  canvassed  the  returns  from  the  several  precincts,  or 
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whether  the  record  correctly  states  the  result  of  the  canvass,  as  made  or  declared,  or 
whether  the  record  was  t>roperlT  made  up,  nor  to  investigate  any  question  relating;  to 
the  procee4in^  which  were  had  prior  to  the  makin|i;  of  tlie  certified  abstract.  That 
document,  being  in  the  form  prescribed  by  law,  is  the  only  one  upon  which  he  is  re- 
quired or  authorized  to  act  in  his  official  capacity  in  estimating  the  vote  of  the  dis- 
trict ;  and  neither  his  power  nor  duty  in  that  regard  is  enlarged  or  changed  by  reason 
of  the  fact  that  there  are  in  his  office  other  papers  or  certificates  for  which  no  pro- 
vision is  made  by  the  election  laws. 

It  is  his  duty,  in  comparing  and  estimating  the  votes,  as  provided  for  by  section 
1346  of  the  Political  Code,  to  compare  and  estimate  the  votes  contained  in  the  certified 
abstract,  dated  the  17th  day  of  November,  1876,  marked  Exhibit  A. 

Chief  Justice  Wallace,  in  his  separate  opinion,  sustaining  the  conclu- 
sion of  the  majority  of  the  court,  said : 

The  80-cal]e<l  certificate  of  December  8,  being  extra-official,  has,  therefore,  no  sanc- 
tity; its  value  is  precisely  that  of  the  certificate  or  written  statement  of  any  other 
respectable  gentleman,  who,  professing  to  be  personally  cognizant  of  what  had  trans- 
pired when  the  canvass  was  made  by  the  board,  might  have  addressed  a  letter  to  the 
secretary'  of  state,  assuming  to  detail  events  as  he  remembered  them  to  have  happened. 

Upon  this  view  there  can  be  no  question  made  before  the  secretary,  nor  before  us,  as 
to  what  in  this  case  constitutes  the  record  of  the  board  of  supervisors,  remaiuing  in 
the  hands  of  its  clerk.  The  argument  which  denies  to  the  clerk  the  power  to  alter  or 
amend  the  records  in  his  possession  becomes  merely  abstract,  since  (the  certificate  of 
the  8th  ot  Ueceinber  being  out  of  the  case)  there  is  nothing  to  show  that  he,  in  point 
of  fact,  assumed  to  do  so. 

Upon  quo  warranio,OT  upon  information  in  the  nature  of  quo  warraniOf  upon  a  con- 
test had,  pursuant  to  the  provisions  of  the  statute  of  the  State,  or  before  the  House  of 
Representatives  of  the  United^ States,  under  its  constitutional  power  to  iadge  of  the 
election  and  qualifications  of  its  members,  this  and  kindred  questions  may  be  examined 
and  correctly  determined,  for  there  would  be  iuris<liction  to  entertt^in  the  inquiry,  and, 
what  is  of  much  importance  in  ascertaining  the  fact,  the  power  to  summon  witnesses 
and  enforce  the  production  of  testimony,  upon  notice  given  to  the  parties  in  interest, 
who  might  appear  in  person  and  by  counsel. 

The  chief  justice  was,  therefore,  of  the  opinion  that  the  only  return 
from  the  county  of  Monterey  rightfully  before  the  secretary  of  state 
was  the  certified  abstract  of  November  15,  which  was  filed  on  the  17th 
of  that  month,  and  that  the  secretary  must  count  the  votes  for  Eepre- 
senatatives  in  Congress  only  as  they  appear  by  that  abstract. 

Mr.  Justice  Crockett,  dissenting,  said: 

In  sach  a  case,  the  answer  to  an  application  for  a  mandamus  would  be  that  the  writ 
is  intended  to  prevent  a  failure  of  justice,  and  cannot  be  used  to  perpetuate  a  wroag, 
or  to  compeJ  the  performance  of  act  the  result  of  which  would  contravene  public  policy 
or  violate  good  morals.  In  this  State  the  policy  of  the  law,  as  expressed  in  the  stat- 
ute, is  to  confide  to  the  board  of  supervisors  the  exclusive  authority  to  canvass  the 
election-retnms  of  a  county  and  to  declare  the  result,  and  Uh  action  in  the  premises, 
when  in  due  form  and  free  from  fraud,  is  absolutely  coucluHive  on  all  persons  whom- 
soever, exce])t  in  the  case  of  a  contested  election.  We  are  asked  in  this  case  to  compel 
the  secretary  of  state,  by  a  peremptory  writ,  to  estimate  and  count  the  vote  in  accord- 
ance with  a  certificate  of  the  clerk,  which,  as  appears  on  the  face  of  the  petition, 
states  a  result  not  only  not  declared  by  the  board,  but  essentially  different  from  that 
which  was  declared,  and  which  was  duly  transcribed  into  the  record.  To  award  the 
writ  under  these  circumstances  would  be  to  contravene  the  plain  policy  of  the  law, 
which  confides  to  the  board  the  exclusive  authority  to  declare  the  result  of  an  election, 
and  which  has  not  intrusted  to  the  clerk  any  supervisory  power  over  the  board  in  cor- 
recting its  mistakes  or  otherwise.  Nor  is  it  material  to  inquire  whether  the  board  in 
fact  committed  the  mistake  imputed  to  it,  and  whether  the  record,  as  changed  by  the 
clerk,  states  the  true  result  of  the  election. 

Having  no  authority  to  declare  the  result  or  t<i  correct  any  mistakes  of  the  board, 
the  attempt  of  the  clerk  to  do  ho  was  simply  a  nullity  ;  and  to  award  the  writ  as  )>rayed 
for  wonld  be  virtually'  to  decide  that  the  result,  a,s  declared  by  the  clerk,  was  valid  and 
obligatory,  notwithstanding  the  statute  explicitly  provides  that  the  authority  to  can- 
▼ass  the  returns  and  declare  the  result  is  confided  exclusively  to  the  board.  If  a  prac- 
tice of  that  kind  were  tolerated  it  would  'necessarily  involve  an  inquiry  whether  the 
resnlt  as  declared  by  the  board,  or  that  declared  by  the  clerk,  was  the  true  result  of 
the  election ;  and  that,  too,  though  it  is  conceded  ou  all  sides  that  the  clerk  has  no 
aotboriiy  in  the  premises.  In  determining  whether  th»^  writ  ought  to  issue  it  is  our 
doty  to  nphold  the  plain  policy  of  the  law,  which  provides  that  the  result,  as  declared 
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by  the  board,  shall  be  absolutely  conclusive,  except  in  the  case  of  a  contested  election* 
To  issue  the  writ  as  prayed  for  would  be  to  contravene  this' policy  by  compelling  the 
secretary  of  state  to  accept  and  act  upon  a  certificate  of  the  clerk  which  does  not  state 
the  result  as  declared  by  the  board,  but  a  different  result  declared  by  the  clerk.  For 
these  reasons  I  am  of  opinion  that  the  writ  should  be  denied. 

Mr.  Justice  McKinstry,  in  his  dissenting  opinion,  said : 

As  the  case  is  now  presented,  it  must  be  assumed  that  the  averments  of  the  an 
swer  are  true.     What,  then,  is  the  record  f 

;  It  would  seem  the  answer  must  be  that  it  cousists  of  the  original  entriew  in  the  min 
nte-book,  that  which  stood  there  when  the  task  of  entering  the  statement,  which  the 
fltatute  requires  the  clerk  to  enter  "as  soon  as  the  result  is  declared,"  was  completed. 

It  would  perhaps  be  difficult  in  some  cases  to  determine  when  the  record  was  com- 
pleted. Having  written  a  statement,  the  clerk  would  be  competent  at  the  same  sit- 
ting, and  probably  within  a  reasonable  time  afterward,  toe  >rrect  an  error  or  to  amend 
an  imperfect  statement,  so  as  to  make  itaccord  with  the  actual  declaratiou  of  the 
board,  and  a  court  would  not  seize  upon  a  merely  temporary  suspension  from  his  labor 
and  hold  such  to  be  a  final  cessation.  Perhaps  no  definite  period  of  time  could  be  fixed 
which  would  of  itself  establish  that  the  work  was  finished,  but  all  changes  must  be 
made  by  the  clerk  while  his  clerical  task  of  entering  the  declaration  of  the  board 
is  in  fieri. 

I  cannot  believe  that  when  his  task  of  entering  the  declaratiou  of  the  board  had  been 
finished,  and  after  a  lapse  of  time,  however  inconsiderable,  the  clerk  cau  initiate  an 
independent  inquiry,  not  in  respect  to  what  the  supervisoi-s  declared  when  ihey  can- 
vassed the  vote,  but  avowedly  in  respect  to  what  they  ought  to  have  declared,  and  then 
alter  the  minutes  which  contain  the  real  declaration,  so  that  they  whall  accord  with 
his  own  notions  of  a  correct  declaration  of  the*  vote.  After  such  alterations  the  writ- 
ing would  not  constitute  a  record  of  the  proceedings  of  the  board,  but  of  the  judgment 
of  th**  clerk.  The  clerk  has  no  poicer  to  transmit  to  the  secretary  any  otber  paper  than 
a  copy  of  the  proceedings  of  the  board.  The  statute  does  not  uiake  the  clerk  a  can- 
vasser. He  is  the  mere  scribe,  whose  office  is  performed  when  he  makes  record  of  the 
determination  of  the  board  and  transmits  a  copy  of  such  record  to  the  ^»ec^etar,v  of 
state.  If  the  allegations  of  the  answer  are  correct,  the  clerk  did  not  confine  himself 
to  his  proper  duties,  but  assumed  to  discharge  those  imi>osed  by  law  upon  the  board 
of  supervisors,  and  that,  too,  after  they  had  performed  those  duties,  thus  arrogating 
the  power  to  reverse  the  decision  of  the  proper  canvassiiig-officers. 

It  will  be  seen  that  the  decision  of  the  majority  of  the  court,  while  it 
directs  the  secretary  of  state,  a  mere  ministerial  officer  without  judicial 
discretion,  to  count  only  the  first  return,  yet  the  opinion  expressly  recog- 
nizes the  right  and  duty  of  the  House  of  Representatives,  under  its  con- 
stitutional power  to  judge  of  the  election,  returns,  and  qualifications  of 
its  own  members,  to  examine  and  correctly  determine  this  and  kindred 
questions.  Hence  the  House  is  not  embarrassed  in  the  least  by  the 
decision  of  the  supreme  court  of  California  in  this  case. 

But  since  the  decision  of  the  supreme  court  may  be  cited  to  sustain 
the  validity  of  the  lirst  return  made  by  the  clerk  of  Monterey  County, 
in  the  absence  of  other  evidence  than  that  contained  in  the  records  of 
the  courts  in  the  mandamus  cases,  the  undersigned  respectfully  submit 
that  the  opinions  of  the  dissenting  justices  correctly  set  forth  the  rule 
of  law  which  should  govern  in  the  premises.  And  this  view  is  strength- 
ened by  a  recent  decision  of  the  supreme  court  of  the  State  of  Missouri 
in  a  similar  case.*  The  Missouri  court  unanimously  held,  in  the  appli- 
cation for  mandamus  of  the  sitting  member  of  this  House  from  the 
third  district  of  that  State  (Mr.  Metcalfe),  that  it  is  the  duty  of  the  court, 
in  proceedings  for  mandamus,  to  determine  for  the  canvassing  officer 
what  the  true  return  is;  and  having  ascertained  what  was  the  true 
return,  the  court  would  command  the  ministerial  officer  to  count  the  vote 
accordingly.  There  were  two  returns  before  the  secretary  of  state  of 
California  from  the  county  of  Monterey.  Both  these  returns  were 
signed  by  the  same  clerk,  under  the  same  seal  of  office.    The  tirst  return 

*The  State,  ex  rel.  Metcalfe  v».  Garesche  et  al.,  reported  in  Saint  Louis  Republican 
of  October  31, 1877. 
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was  forwarded  by  the  clerk  of  his  own  volitiou;  the  other  in  response 
to  an  alternative  writ  of  mandamus  issuing  out  of  a  court  of  compe- 
tent jurisdiction.  Api^lying  the  rule  laid  down  by  the  Missouri  supreme 
<jourt  it  would  have  been  the  duty  of  the  California  court  to  determine 
which  of  the  two  returns  truly  set  forth  the  result  of  the  vote  as  ascer- 
tained by  the  board  of  supervisors  of  Monterey  County.  There  could 
have  been  but  one  opinion  as  to  what  the  result  was,  as  ascertained  and 
declared  by  the  board  of  canvassers.  The  board  was  alone  authorized 
by  law  to  canvass  the  votes,  and  the  clerk  had  no  part  of  this  duty  to 
l)erform,  except  to  record  the  result  as  ascertained  by  the  board.  (See 
Bell  V8.  Pike,  53  N.  H.  Reps:,  473;  Hill  vs.  Goodwin,  56  N.  H.  Reps., 
441.) 

The  case  of  Hill  vs,  Goodwin  is  an  important  one,  and  the  opinion 
therein  fully  sustains  the  position  of  the  undersigned  in  this  case.  It  was 
urged  by  counsel  for  Mr.  Pacheco  in  the  argument  before  the  committee 
that  the  record  of  the  proceedings  in  the  mandamus  cases  could  not  be  used 
a8  evidence  in  the  contested-election  ca^e  between  the  contestant  and  the 
Bitting  member.  It  is  true  that  such  records  cannot  be  used  to  prove  or 
to  discredit  any  material  fact  in  the  present  issue.  But  they  may  be 
used  to  show  that  either  of  the  parties  made  admissions  or  swore  to 
statements,  in  such  proceedings,  which  preclude  them  in  this  contest. 
Mr.  Pacheco,  in  his  application  for  a  writ  of  mandate,  set  forth,  as  a 
part  of  his  petition,  an  affidavit  of  the  clerk  of  Monterey  County,  in 
order  that  all  the  facts  in  the  case  might  come  before  the  court.  This 
affidavit  explains  fully  the  manner  in  which  the  vote  of  the  county  was 
canvassed,  and  the  change  which  the  clerk  afterward  made.  After  the 
canvass  wascomplet^d  the  board  adjourned  sine  die.  The  affidavit  then 
proi'eeds  to  state  what  subsequently  occurred,  as  follows : 

At  the  time  the  board  adjourued,  a^  aforesaid,  the  vote  stood  on  the  tabulated  state- 
ment kept  by  the  said  clerk  at  SauLoreuzo  precinct,  P.  D.Wigginton,  29 ^  and  for  the  said 
P.  D.  Wi^ffinton  in  the  county,  988;  that  about  one  hour  after  the  adjournment  of 
•aid  board,  and  before  the  pencil-minutes  and  tabulated  statement  kex)t  by  the  clerk 
had  been  transcribed  to  the  miunres  of  said  board,  Mr.  St.  John,  a  member  of  said 
board,  returned  to  the  office  and  statt^d  to  me  that  he  thought  a  mistake  had  been 
made  in  the  vote  for  Congressman  ;  that  Mr.  Scr)tt  and  Mr.  Carter  only  had  986  votes 
for  Mr.  Wigginton.  We  looked  over  the  tigures  which  I  had  made  and  found  that 
they  had  been  added  correctly.  I  then  gave  to  Mr.  St.  John  a  copy  of  my  figures  of 
the  Vote  for  Congressman,  and  suggested  to  him  that  he  compare  the  same  with  the 
figures  of  the  vote  as  the  same  had  been  keep  by  Mr.  Scott,  and  said  that  he  would  in 
that  way  find  out  where  or  in  which  precinct  the  ditference  was,  and  if  there  was  a 
mistake  we  would  correct  it  in  the  morning. 

After  supper  that  night  I  wrote  up  the  minutes  and  transeribed  the  statement  made 
in  pencil  to  the  minute-book.  On  the  morning  of  November  14,  Mr.  J.  W.  Leigh  and  my- 
aelJf  were  in  the  clerk's  office,  Mr.  St.  John  came  in  and  stated  to  me  that  the  difference 
iu  the  figures  was  in  San  Lorenzo  precinct.  I  got  the  tally-list  from  San  Lorenzo 
precinct  and  Mr.  St.  John,  Mr.  Leigh,  and  myself  examined  the  same.  We  found  that 
Mi.  Wigginton  had  only  received  27  votes,  whereas  the  tubulated  statement  and  the 
minutes,  as  they  stood  then,  had  allotted  to  Mr.  Wigginton  29  votes  in  said  precinct. 
Th^  tally-list  was  in  all  respects  regular.  The  27  was  iu  marks  iu  figures  twice  and 
written  twice. 

We  all  three  felt  fully  convinced  that  Mr.  Wigginton  had  received  in  the  precinct 
«aly  27  votes,  and  the  clerk  had  made  a  mistake  iu  putting  down  29.  I  then  and  there 
-changed  the  vote  as  entered  on  the  minutes  fom  29  to  27,  and  the  total  vote  from  988 
to  98(>,  and  thereafter  and  on  the  same  day  the  chairman  of  said  board  signed  the  min- 
ates. 

• 

This  statement  is  not  merely  the  affidavit  of  the  clerk.  It  is  embod- 
ied iu  the  petition  of  Mr.  Pacheco,  signed  by  him,  and  verified  by  his 
own  oath.  Hence,  so  far  as  this  contest  is  concerned,  we  may  assume 
the  truth  of  the  facts  above  stated.  These  facts  show  that  the  result  as 
^rtifled  by  the  clerk  was  not  the  result  ascertained  and  declared  by 
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the  board  of  caovassers.  The  persons  named  in  the  above  statement, 
Messrs.  Scott,  Carter,  and  Leigh,  were  not  members  of  the  board  of 
canvassers,  and  the  canvass  made  by  the  clerk  and  Mr.  St.  John  was 
without  the  semblance  of  law,  and  proves  only  the  fraudulent  conduct 
of  the  clerk  in  the  premises.  The  statement  of  the  clerk  that  "  we  all 
three  felt  fuUv  convinced  that  Mr.  Wigginton  had  received  only  27 
votes  ^  in  San  Lorenzo  precinct  does  not  avail  anything.  The  canvass- 
ing-board  had,  under  their  official  oaths,  ascertained  the  result  to  be 
otherwise.  And  the  majority  ot]the  board,  Messrs.  Gordon  and  Blanken- 
ship,  afterwards  made  oath  that  the  alteration  by  the  clerk  was  made 
wihhout  authority  of  law  or  knowledge  of  the  board,  and  after  the 
board  had  adjourned  ;  that  the  board  had  ascertained,  in  truth  and  ia 
fiact,  that  Mr.  Wigginton  had  received  29  votes  in  said  precinct  instead 
of  27,  and  so  declared,  and  that  the  returns  made  by  the  clerk  were 
false  and  untrue.  The  affidavits  of  Gordon  and  Blankenship  are  not 
cited  to  prove  the  truth  of  their  canvass.  The  result  ascertained  by 
the  board  imports  absolute  verity,  and  cannot  be  impeached  except  by 
evidence  t^ken  in  a  contest  under  the  statute. 

The  undersigned  is  therefore  of  the  opinion  that  in  Monterey  County 
the  contestant  is  entitlect  to  have  counted  for  him  988  votes,  as  ascer- 
tained and  declared  by  the  board  of  canvassers  of  said  county. 

In  reference  to  the  votes  of  Pratt  and  Methvin,  the  undersigned  is  of 
the  opinion  that  the  former  was  a  non-resident  of  the  precinct,  and  that 
he  voted  for  the  contestee,  and  that  Methvin  was  a  non-resident  of  the 
State,  and  that  he  vot^d  for  the  contestant.  But  as  these  voters  would 
not  change  the  result  it  is  not  necessary  that  their  cases  should  be  fur- 
ther considered. 

WILLIAM  M.  SPRINGER. 


Mr.  Wait,  from  the  Committee  of  Elections,  submitted  the  following 

as  the 

VIEWS   OF   THE  MINORITY. 

The  grounds  upon  which  the  contestant  claims  the  Seat  in  this  case 
being  fully  stated  in  the  report  of  the  majority,  it  is  unnecessary  to  re- 
peat them  here. 

And  the  majority  having  reported  that  the  vote  as  certified  to  the 
secretary  of  state  from  Monterey  County  shall  in  this  case  be  counted 
as  certified,  viz,  for  Pacheco,  1,208,  and  for  Wigginton,  986,  we  fully 
concur  with  the  majority  in  that  regard,  and  will  not,  therefore,  further 
notice  that  branch  of  the  case. 

All  that  is  left  for  consideration  is  as  to  the  matter  of  illegal  votes 
cast  for  these  parties  respectively,  and  in  order  that  the  House  may 
have  the  case,  as  it  now  stands,  conveniently  before  it,  we  state  that  by 
the  returns  of  the  election  the  vote  of  the  district  stands  as  follows : 

For  Pacheco 19,104 

For  Wigginton 19,103 

Majority  for  Pacheco 1 

The  majority  of  the  committee  report  that  the  following-named  persons 
TOted  illegally  for  Pacheco:  F.  W.  Hoffman,  F.  W.  Kelly,  Pedro  Paris, 
I.  Dieos  Ortegas,  Charles  Waterman,  Moses  Atkinson,  T.  B.  Lanhardt, 
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James  Quails,  Juan  Paris,  Pedro  Ortegas,  Charles  Gilbert,  I.  G.  Scott^ 
and  consequently  that  this  number  of  votes  shall  be  deducted  from 
Pacheco's  vote  above  stated.  We  cannot  concur  with  the  majority  so  far 
as  the  following  are  concerned,  viz :  Charles  Watterman,  Moses  Atkin- 
son, Charles  Gilbert,  I.  C.  Scott. 

These  four,  who  are  by  the  majority  decided  to  be  illegal  voters,  we 
insist  are  not  shown  to  have  been  such,  and,  therefore,  their  votes  should 
not  now  be  rejected.  We  therefore  proceed  to  present  the  facts  as  to 
each. 

CHARLES  W^ATTEBMAN. 

The  evidence  touching  this  votei:  is  as  follows  (page  33) : 

Robert  S.  Jenkins,  being  called  as  a  witness  for  contestant,  waa 
sworn,  and  testified  as  follows : 

Direct  examination : 

Qiieetiou.  What  is  your  name,  age,  and  place  of  residence  f — Answer.  Robert  8.  Jen- 
kiDR;  tifty -seven  years;  Mayfield,  Santa  Clara  Connty. 

Q.  How  long  have  yon  resided  in  Mayfield  T— A.  Five  or  six  years. 

Q.  Do  yon  know  a  man  by  the  name  of  Charles  Watterman  who  formerly  resided  in 
or  near  Mayfield  T— A.  I  do. 

Q.  Did  he  vote  at  the  election  in  Mayfield  on  the  7th  day  of  November,  1876  f — A. 
He  did. 

Q.  How  do  yon  know  ? — A.  I  was  present  at  the  time  that  he  voted.  I  challenged 
kim,  on  the  gronnd  that  he  was  a  non-resident  of  the  county. 

Q.  State  anything  you  may  know  pertinent  to  the  inquiry  as  to  Charles  Watterman's 
residence  at  the  time  of  said  election,  and  for  the  twelve  months  next  preceding. — A. 
He  had  resided  here  for  a  number  of  years ;  had  left  this  place,  sold  his  interest  here, 
and  went  to  Oregon.  He  came  here  tne  morning  of  the  election,  after  being  absent,  as 
nigh  as  I  can  remember,  six  or  eight  months.  He  came  to  the  polls  and  was  challenged 
by  me.  He  swore  his  vote  in,  and  left  that  same  day  on  the  train.  He  has  been  here 
twice  since. 

Q.  Do  you  know  where  he  was  living  on  the  7th  day  of  November,  and,  if  so,  how 
long  had  he  been  living  there  f — A.  From  conversation  with  him  he  had  been  to  Ore- 
gon and  other  places,  and  came  back  here  to  vote. 

Q.  Do  you  know  whether  he  voted  for  Congressman  at  that  election ;  if  so,  for 
whom  f — A.  He  took  the  Republican  ticket  and  voted  it  entire.  1  can't  say  whether 
he  altered  it  or  not. 

Q.  Did  yon  ever  hear  him  say  which  ticket  he  voted  that  day,  and  whether  he  voted 
for  Wi^intonorPachecof — A.  He  told  me  in  conversation  that  he  voted  the  Repnb- 
Ucan  ticket. 

Q.  Did  yon  on  that  day  see  the  Republican  tickets  that  were  being  used  for  voters? — 
A.  1  did. 

Q.  Whose  name  was  on  that  ticket  for  Congressman  f — A.  Romualdo  Pacheco. 

Q.  Whose  name  was  on  the  Democratic  ticket  for  Congressman  ? — A.  P.  D.  Wig- 
fin  ton. 

Cross-examination : 

Q.  What  is  your  business  f — A.  I  am  a  saloon  keeper  in  Mayfield. 

Q.  For  how  long  a  time  have  you  been  so  T — A.  Two  or  three  years. 

Q.  What  are  your  politics,  and  how  did  yon  vote  at  the  election  on  the  7th  of  No- 
vember last  T — A.  Voted  the  full  Democratic  ticket,  including  Wiggintou  for  Congress. 

Q.  How  long  have  you  known  Charles  Watterman  T — A.  Five  or  six  years  certainly  f 
may  be  longer. 

Q.  Was  he  a  single  man  f — A.  Yes. 

Q.  When  yon  speak  of  his  selling  his  interest  here,  what  do  you  mean  f — A.  He  sold 
bis  interest  in  the  hotel  business ;  said  the  people  of  Mayfield  might  go  to  thunder. 
He  wanted  nothing  more  to  do  with  them,  and  left  here.  That  is  as  near  as  I  can  re- 
member. 

Q.  Was  he  on  the  great  register  when  he  left? — A.  He  was. 

Q.  Do  yon  know  where  he  went,  and  in  what  business  enjragedt — A.  He  took  a  con- 
tract to  go  with  a  circus,  and  did  go  through  this  State  and  in  Oregon,  as  he  told  me. 

Q.  Did  he  come  bock  to  Mayfield f — A.  No,  sir;  he  never  came  back  until  the  day 
of  election. 

Q.  Will  yon  swear  that  Charles  Watterman  was  not  in  Mayfield  two  or  three  months 
Wiore  the  election,  and  that  he  was  not  here  one  whole  week  immediately  preceding 
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the  election  t — ^A.  To  the  best  of  my  knowledge,  he  was  not  here  until  the  day  of  elec- 
tion. 

Q.  Do  you  know  what  his  post-office  address  was  during  his  absence  t — A.  I  do  not. 

Q.  Was  his  name,  at  any  time  aft-er  leaving  Mayfield,  canceled  on  the  great  regis- 
ter t — A.  Not  that  I  know  of. 

Q.  Do  you  know  of  his  having  voted,  or  of  his  having  his  name  on  the  great  regis- 
ter of  any  other  county  than  this  one  ? — A.  I  knew  of  it  one  year  before.  His  name 
was  on  the  great  register  in  San  Mateo  County.  He  was  transferred  to  the  register 
of  this  county  the  year  before,  when  he  received  the  Republican  nomination  for  road- 
master,  and  told  me  he  had  always  voted  in  San  Mateo  County,  and  onlv  because  he 
was  nominated,  and  five  or  six  mouths  afterward  entered  into  the  hotel  business  at 
Mayfield. 

Q.  Do  you  know  whether,  after  selliuc  out  the  interest  in  the  hotel,  he  had  any 
permanent  residence  other  than  Mayfield  i — A.  I  don't  know  ;  he  said  he  left  this  town 
for  good. 

Q.  Do  you  swear  that  that  is  the  exact  language  he  used  ? — A.  As  near  as  I  can  re- 
member. 

Q.  Who  was  present  when  this  conversation  took  place  ? — A.  Can't  say  who. 

Q.  Will  you  say  that  any  one  w^as  preseut  ? — A.  Yes,  sir ;  a  number  were  present. 

Q.  And  you  can't  remember  the  name  of  any  one  ? — A.  No. 

Q.  Did  you  make  any  note  or  memorandum  of  it  ? — A.  Not  at  that  time. 

Q,  Did  you  at  any  time  ? — A.  I  did  within  three  or  four  weeks  ago. 

Q.  Was  that  in  contemplation  of  this  contest? — A.  No,  sir. 

Q.  Have  you  any  ill-feeling  or  prejudice  against  Mr.  Wattormanf — A.  No,  sir;  I 
threatened  to  have  him  arrested  for  false  voting. 

Q.  How  long  was  it  before  the  election  that  the  conversation  above  related,  as  to 
his  leaving,  took  place  ? — A.  It  must  be  more  than  four  or  five  months  before  the  elec- 
tion. I  believe  he  left  here  in  January,  and  never  returned  until  day  of  election,  as 
far  as  I  know. 

Q.  When  was  your  memory  refreshed  in  regard  to  this  conversation  f — A.  On  elec- 
tion day  particularly. 

Q.  Have  you  spoken  much  about  it  to  others  ? — A.  Nothing  more  than  to  others 
when  I  said  the  election  had  been  carried  by  fraud,  by  importing  five  or  six  men. 

Q.  Did  you  challenge  his  vot«  on  election-day  T — A.  I  did. 

Q.  Was  he  sworn  to  answer  questions? — A.  He  was  sworn. 

Q.  Was  he  asked  the  question  as  to  where  his  residence  was  at  that  time? — A.  I 
think  ho  was,  but  don't  remember. 

Q.  If  you  don't  remember  these  important  facts,  how  do  you  remember  so  minutely 
the  conversation  with  Watterman  as' to  his  leaving,  which  took  place  some  ten  months 
Taefore  the  election? — A.  The  way  I  remember  it  so  particularly  is  this :  they,  the  peo- 
ple, told  me  that  if  I  challenged  him  I  would  get  a  thrashing,  as  he  was  a  very  mus- 
cular, smart  man.  I  said  it  (firln't  matter  what  or  who  he  is,  I  will  challenge  him  and 
be  prepared  for  him.  I  challenged  his  vote ;  he  turned  to  me  and  asked  if  I  challenged 
him ;  I  said  yes;  he  turned  and  swore  his  vote  in,  and  it  was  received  by  decision  of 
a  majority  of  the  judges;  whether  they  all  voted  for  it  I  don't  know. 

Q.  Was  the  challenge  submitted  to  the  board  of  election? — A.  It  was. 

Q.  Was  it  voted  upon  by  them  ? — A.  It  was;  and  they  received  the  vote. 

[Respondent  here  moves  to  strike  out  all  that  portion  of  the  above  and  foregoing 
testimony  relative  to  the  residence  of  Charles  Watterman,  upon  the  ground  that  when 
his  vote  was  opened  the  same  was  challenged  on  the  ground  of  his  being  a  non-resi- 
dent; that  said  Wat1.erinan  was  sworn  to  answer  questions  concerning  his  residence; 
the  said  challenge  was  submitted  to  the  board  of  election,  voted  upon  by  them,  the 
challenge  denied,  and  vote  of  said  Watterman  received;  that  the  action  of  said  board 
in  determining  the  right  of  said  Watterman  to  vote,  and  his  residence,  was  final  and 
conclusive ;  and  that  the  question  of  his  residence  cannot  now  bo  inquired  into,  the 
•challenge  not  having  been  upon  any  other  grounds.] 

Q.  Will  you  swear  that  when  Watterman  voted  he  voted  forPacheco  for  Congress- 
man, and  that  that  name  was  not  scratched? — A.  I  can't  swear  to  that. 

Q.  Will  you  swear  that  he  did  not  vote  for  Wigginton  for  Congress? — A.  I  won't 
swear  that  he  did  or  did  not. 

Ohables  Duoker,  witness  (p.  39): 

Question.  How  long  have  you  lived  in  Santa  Clara  County,  at  Mayfield  ? — Answer. 
About  seven  years. 

Q.  Do  you  know  a  person  named  Charles  Watterman,  formerly  a  resident  of  May- 
field? — A.  Yes,  sir. 

Q.  Where  were  you  on  the  7th  day  of  November,  1876,  during  the  general  election 
on  that  day  ? — A.  I  was  here  in  Mayfield. 

Q.  Did  Charles  Watterman  vote  at  that  election,  and  where? — A.  Tea,  sir;  ia 
Mayfield. 
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Q.  How  do  you  know  the  fact  of  his  voting? — A.  I  saw  him  put  in  the  ballot. 

Q.  Stat«  anything  that  you  know  relative  to  the  place  of  residence  of  Watt^rman 
ut  the  time  of  that  election,  and  for  a  year  before. — A.  I  couldn't  state  much  about  his 
recddence  the  year  before.  He  was  living  in  Mavtield  until  some  time  in  the  spring 
of  the  year  1876.  Somewhere  in  March  or  April  he  told  me  he  was  going  to  San 
Francisco.  He  was  up  here  at  that  time  buying  some  harnesses  and  horses  to  start 
oat  with  Montgomery  Queen's  circus.  That  is  the  last  I  see  of  him  in  Mayfield  until 
the  day  of  election. 

Q.  Were  you  living  in  Mayfield  during  the  whole  of  the  intervening  time? — A. 
Yes,  sir. 

Q.  How  long  did  Watterman  stay  here  after  the  day  of  election  ? 

(Respondent  objects  to  the  <|uestion  a8  irrelevant  and  immaterial.) 

A.  He  went  away  the  day  of  election. 

Q.  Do  you  know  where  he  went  ? — A.  I  do  not.  He  went  on  the  afternoon  train 
north.     ^ 

Q.  Do  you  know  where  he  was  living  on  the  7th  day  of  last  November ;  if  so,  how 
long  h;id  he  l>een  living  tiiere  ? — A.  He  was  here  on  that  day. 

Q.  Did  you  have  any  conversation  with  him  as  to  where  he  lived  f — A.  No,  sir. 

Q.  Do  you  know  whether  he  voted  for  Congressman  at  that  election ;  if  so,  for 
whom  f — ^A.  I  do  not.  I  didn't  sec  his  ticket.  They  said  he  voted  for  the  Republican 
ticket  and  Pacheco  for  Congressman. 

(Respondent  moves  to  strike  out  the  latter  part  of  the  last  and  foregoing  answer  as 
mere  hearsay.) 

Q.  Do  you  know  whether  he  took  the  Republican  or  Democratic  ticket  to  the  polls  T 
— A.  I  do  not. 

Q.  Did  you  ever  have  any  convernation  with  him  about  whom  he  voted  forf — A. 
No,  sir. 

Q.  Do  you  know  whether  Mr.  Watterman  sold  out  when  he  left  here  in  March  or 
April,  18715? — A.  I  do  not. 

Q.  Did  he  ever  tell  you  he  sold  out  ?— A.  He  did  not.  I  didn't  know  he  had  any 
interest  here. 

On  cross-examination,     (p.  41.) 

Q.  What  is  your  business? — A.  Saloon  and  grocery-store  in  Mayfield.         ^ 

Q.  How  long  have  you  lieen  engaged  in  that  business? — A.  Seven  years  in  Ma^'field. 

Q.  Was  Charles  Watterman  a  single  man  ? — A.  To  the  best  of  knowledge  he  is. 

Q.  How  long  have  you  known  him  around  Mayfield  ? — A.  As  long  as  1  have  been 
here ;  six  or  seven  years. 

Q.  Do  you  know  of  his  voting  in  Mayfield  before  the  last  election  ? — A.  Yes ;  he 
Toted  here  before  this  last  election. 

Q.  Do  you  know  of  his  having  voted  in  any  other  place  than  Mayfield  since  you 
have  known  him  ? — A.  I  do  not. 

Q.  What  has  been  his  business  since  you  have  known  him  ? — A.  The  first  I  knew  of 
him  he  kept  a  livery-stable.  He  kept  teams ;  hired  out  teams.  One  time  he  kept  a 
hotel.  After  that  1  do  not  know  that  he  ever  did  anything  in  Mayfield.  He  was 
here.  '  ' 

Q.  Did  he  travel  about  with  Montgomery  Queen's  circus  ? — A.  So  I  understood.  He 
told  me  himself  that  he  was  going;  he  was  going  to  drive  a  wagon;  that  he  was  a 
wagon-master. 

Q.  Do  you  know  whether  he  had  his  own  teams  with  him  ? — A.  I  do  not. 

Q.  Do  you  know,  after  his  leaving  Mayfield,  in  March  or  April,  of  his  having  voted 
any  whore  else  ? — A.  I  do  not. 

Q.  Will  you  swear  that  Watterman  voted  for  Pacheco  for  Congressman  ? — A.  No, 
•ir ;  I  could  not  swear. 

Q.  Will  you  swear  that  he  did  not  vote  for  Wiggiiiton? — A.  No,  sir;  I  could  not 
Bwear.     He  might  vote  a  blank  for  all  I  know. 

Q.  Do  you  know  of  Watterman  having  taken  up  his  residence,  after  he  left  May- 
field,  in  any  other  place  ? — A.  He  claimed  Mayfield  to  be  his  residence. 

J.  L.  McKiBBEN,  called  a«  a  witness  by  contestant,  being  sworn,  tes- 
tifies  as  follows : 

By  Mr.  Malone  : 

Question.  What  is  your  name,  age,  and  present  place  of  residence  ? — Answer.  J.  L. 
McKibben;  age,  40;  reside  in  Mayfield. 

Q.  Where  were  yon  living  on  the  7th  of  November  last,  and  what  position  did  you 
hold  in  connection  with  the  general  election  held  on  that  day  ? — A  Lived  at  Mayfield 
precinct.    Was  one  of  the  judges  of  election  for  that  precinct. 

Q.  How  long  have  you  resided  in  Mayfield  ? — A.  I  believe  about  nine  years. 

Q.  Do  you  know  Charles  Watterman"? — A.  Yes,  sir. 


28  DIGEST    OF    ELECTION    CASES. 

Q.  Were  yon  present  and  acting  am  oue  of  the  judges  in  Mayfield  precinct  during 
the  whole  of  the  day  i»f  the  7th  of  Novemher  la«t  f — A.  I  was. 

Q.  Did  Charles  Wattennan  vote  on  that  day  T — A.  Yes ;  to  the  best  of  my  recollec- 
tion. 

Q.  Where  was  he  residing  at  that  tiiue  and  prior  thereto  f — A.  That  is  a  qnestion  I 
oould  not  answer.  He  used  to  live  in  Mayfield  :  knew  him  here  ior  a  number  of  years; 
about  town  all  the  time,  three,  four,  or  five  years,  maybe  longer.  Has  not  been  here 
all  the  time ;  he  had  not  been  here  continuously  for  a  year  before  the  election  ;  don't 
know  where  he  had  been. 

Q.  Was  his  vote  challenged  on  that  day  ;  if  so,  by  whom  and  on  what  ground  T — A. 
To  the  best  of  my  knowlecfge  his  vote  was  challenged.  I  don't  know  by  whom,  there 
were  so  many  challenged.  I  can't  say  positive  what  the  ground  of  the  challenge  was, 
but  to  the  l»est  of  my  knowledge  it  was  that  he  had  not  been  a  resident  of  the  pre- 
cinct for  thirty  days.     The  challenge  was  denied. 

Q.  Can  you  say  if  at  any  time  during  the  year  preceding  the  election,  November  7, 
1876,  Charles  Watterman  gave  up  his  residence  in  Mayfield* — A.  No,  sir  ;  I  cannot. 

Q.  Wlien  Atkinson  and  Watterman  were  sworn  at  the  time  they  were  challenged, 
did  they  swear  that  they  were  residents  of  Mayfield! — A.  1  think  they  did,  or  ihej 
would  not  have  been  allowed  to  vote ;  they  might  have  claimed  this  as  their  resi- 
dence. 

Q.  How  did  you  vote  on  those  two  challenges? — A.  I  do  not  recollect  whether  I 
voted  on  those  two  or  not.  Two  of  the  judges  generally  did  the  voting ;  the  inspector 
and  one  of  the  judges. 

Q.  Did  not  you  vote  on  all  the  challenges  that  were  made  f — A.  I  do  not  think  I 
did. 

J.  L.  McKIBBEN. 

A.  L.  Ladd  was  duly  sworn  and  examiued  by  Jno.  T.  Malone,  esq.^ 
for  the  contestant. 

(Counsel  for  the  respondent  here  interposes  the  same  objection  made  to  testimony 
of  Scott,  Ducker,  and  McKibben.) 

Quezon.  What  is  your  name,  age,  and  place  of  residence,  and  how  long  have  yon 
lived  afy our  present  pla  ceof  residence  f — Answer.  My  name  is  A.  L.  Ladd ;  age,  about 
96 years;  reside  in  Mayfield,  in  Santa  Clara  County  ;  have  lived  here  since  1863. 

Q.  Do  you  know  Charles  Watterman  t  If  so,  how  long  have  you  known  him  T — A, 
I  have  known  him  about  six  years. 

Q.  Do  you  know  if  he  ever  resided  in  Mayfield;  and,  if  so,  when  did  he  leave  May- 
field,  and  for  what  place,  if  you  know  f — A.  Yes,  sir ;  he  has.  I  am  not  positive,  but 
I  think  he  left  on  the  15th  of  January,  1876.  The  reason  I  think  he  went  away  at 
that  time  is  that  we  were  partners,  and  he  sold  out  at  that  time ;  he  might  have  gone 
away  the  next  day.     I  do  not  know  where  he  went. 

Q.  Do  you  know  whether  he  ever  came  back  to  Mayfield  to  live  before  the  7th  of 
November,  1876  T— A.  I  did  not  see  him.  Not  to  live,  unless  you  call  coming  to  spend 
the  day  coming  to  live. 

Q.  How  long  had  you  been  partners? — A.  From  about  the  Ist  of  October,  1875. 

Croes-examination  by  Mr.  Wilson  : 

Q.  What  is  your  business  f — A.  At  the  present  time  I  am  waiting  for  business. 
Have  nothing  to  do. 

Q.  How  long  had  you  known  Watterman  in  Mayfield?— A.  I  have  known  him  four 
years  sure. 

Q.  Was  he  a  single  man  ? — A.  Yes,  sir. 

Q.  When  he  left  Mayfield  in  January,  1876,  did  you  hear  him  express  any  ill-feel- 
ing toward  the  people  of  Mayfield  ? — A.  I  do  not  think  I  spoke  to  him  after  I  bought 
him  out. 

Q.  When  he  left  Mayfield,  in  January,  1876,  did  you  hear  him  express  any  ill-feeling 
toward  the  i>eople  of  Mayfield  f — A.  No  ;  I  did  not. 

Q.  Would  you  have  been  likely  to  have  heard  him  if  he  had  so  expressed  himself? — 
A.  I  do  not  know  that  I  would. 

Q.  Did  you  ever  see  him  after  the  time  he  left  in  January  in  Mayfield  before  the 
election? — A.  Yes,  sir;  next  time  I  saw  him  he  was  with  Queen's  circus.  He  called 
at  the  house  and  took  a  drink  of  soda. 

Q.  Did  he  go  away  with  the  circus ?~ A.  Yes,  sir;  he  started  with  it. 

Q.  Do  you  know  whether  he  gave  up  his  residence  in  Mayfield  when  he  left  in  Jan- 
uary?— A.  No;  I  do  not. 

Kedirect  examination  by  Mr.  Malone  : 

Q.  Do  you  know  whether  he  intended  to  come  back  to  Mayfield  when  he  left? — A« 
I  do  not. 

A.  ]^.  LADD. 
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This  is  all  of  the  evidence  in  regard  to  this  voter,  and  we  submit  that 
the  conclusion  of  the  majority  as  to  him  cauuot  properly  be  sustained. 
He  had  resided  at  Mayfield,  where  he  had  voted  for  several  years.    He 
was  a  single  man,  and  there  is  not  the  slightest  evidence  that  he  ever 
had  any  other  residence.    In  the  spring,  before  the  election,  he  took  em- 
ployment to  travel  with  a  ciixjus,  and  did  travel  with  it  during  the  sum- 
mer.   Came  bacTc  to  Mayfield  on  the  day  of  the  election  and  voted. 
His  vote  was  challenged  and  the  challenge  was  not  sustained.    There  is 
absolutely  nothing  to  indicate  any  i)urpo8e  on  his  part  to  change  his 
residence,  other  than  the  statement  of  a  witness  that  he  said  he  left  this 
town  "  for  good  "  when  he  went  with  the  circus  in  the  spring.    To  per- 
mit this  loose  kind  of  testimony,  an  attempted  repetition  of  what  a  per- 
son said  eighteen  months  before^  to  have  the  effect  to  disfranchise  a 
vot^r,  and  perchance  to  determine  the  right  to  a  seat  in  the  House  of 
Representatives,  will  not  do.    Such  a  precedent  or  nile  can  only  work 
mischief.    Such  testimony  is  considered  by  courts  and  authors  to  be 
the  most  unreliable  and  least  worthy  of  consideration,  and  for  reasons 
which  are  too  familiar  to  need  to  be  repeated  here.    Waterman,  as  before 
stated,  was  challenged  as  a  voter.     He  was  sworn  and  interrogated 
touching  his  right  to  vote.    He  knew  where  his  residence  was,  what  his 
intentions  were  when  he  went  away  with  that  circus,  and  upon  his 
sworn  statements,  coupled  with  the  fact  that  notoriously  he  had  been  a 
resident  there  for  years,  his  vote  was  received.    Now,  it  is  proposed  by 
the  majority  to  say  that  that  was  an  illegal  vote,  with  no  other  evidence 
to  warrant  it  than  the  statement  of  a  witness,  made  eighteen  months 
after  he  professed  to  have  heard  it,  that  Waterman  said  about  the  time 
he  went  away  with  the  circus  that  he  was  going  ''for  good." 

If  this  man's  vote  can  be  held  to  be  illegal,  it  will  be  the  declaration 
of  a  principle  that  will  practically  disfranchise  hundreds  of  men  who 
temporarily  leave  their  homes  to  follow  pursuits  requiring  them  to  travel 
from  place  to  pla<ie.  Such  men  habitually  go  home  to  vote,  especially 
at  Presidential  elections.  They  will  travel  hundreds  of  miles  to  exer- 
cise that  privilege,  and  are  too  honest  to  vote  where  they  cannot  legally 
do  80.  This  is  manifestly  one  of  this  class  of  cases,  and  there  are  others 
like  it  which  appear  in  this  record.  William  Pratt  or  G.  C.  Pratt,  which- 
ever the  name  is,  is  a  case  of  like  character.  With  all  due  respect  for 
the  majority,  we  are  constrained  to  say  that  the  statement  of  the  facts 
of  this  e>ase  made  in  their  report,  comes  far  short  of  warranting  the  con- 
clusion that  he  was  an  illegal  voter. 

The  majority  says  he  "had  left  Mayfield  six  or  eight  months  before 
the  election.''  Suppose  he  had;  is  that  inconsistent  with  the  fact  that 
Mayfield  continued  to  be  his  residence?  And  they  say  that  he  said 
**he  had  no  business  there;  that  he  had  another  situation,  and  was 
going  to  leave;  he  was  absent  in  another  county."  That  other  situa- 
tion, it  appears,  was  that  he  went  over  into  the  woods  to  work  in  a 
mill.  Suppose  he  did  ;  does  that  show  that  he  abandoned  his  residence 
at  Mayfield  1  The  next  day  after  the  election  he  went  away.  One  wit- 
ness says  he  told  him  he  was  going  home,  East ;  another  that  he  said 
he  was  going  to  Iowa.  His  name  was  on  the  greiit  register.  His  vote 
was  challenged.  He  was  sworn  as  to  his  place  of  residence,  and  the 
board  decided  that  he  was  a  competent  voter. 
We  insist  that  his  vote  should  not  be  rejected. 

CHARLES  aiLBEBT. 

The  majority  report  that  Charles  Gilbert  should  be  rejected  as  an 
illegal  voter.  From  this  conclusion  we  dissent.  He  voted  in  Poway 
precioct,  and  it  is  claimed  that  he  voted  for  Pacheco. 
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We  here  present  the  House  with  all  the  evidence  in  regard  to  thi» 
voter. 
Page  28  of  Record  : 

Frederick  Reetzke,  being  tirst  sworn,  testifies : 

Question.  What  is  your  name,  age,  occupation,  and  place  of  residence  T— Answer. 
F.  Reetzke;  age,  forty-three;  apiarian;  Vallecito,  Poway  precinct,  county  of  San 
Diego,  California. 

Q.  Do  you  know  Charles  Gilbert?— A.  Yes,  sir. 

Q.  State,  if  you  know,  what  ticket  he  voted  at  the  last  general  election  held  in 
Powav  precinct,  November  7,  1876.~A.  Gilbert  always  told  me  he  was  a  Republican. 
He  asked  me  which  were  the  Republican  tickets.  He  took  one,  folded  it  up,  and,  to 
my  honest  belief,  he  put  it  in. 

Q.  Do  you  mean  that  he  took  a  Republican  ticket  f — A.  Tes,  sir. 

Q.  Did  this  occur  on  that  election-day  T — A.  Undoubtedly. 

Q.  In  what  precinct  did  it  occur  ?— A.  Poway  precinct,  San  Diego,  County,  Cali- 
fornia. 

Q.  Was  Romualdo  Pacheco's  name  on  the  Republican  tickets  in  that  precinct  as  a 
candidate  for  Representative  in  Congress? — A.  It  was  on  the  ticket  I  voted  and  on 
the  ticket  I  showed  Gilbert. 

Q.  When  Gilbert  asked  you  which  were  the  Republican  tickets,  did  you  give  him 
one  with  the  name  of  Romualdo  Pacheco  on  it,  and  is  that  the  one  which,  in  yonr  hon- 
est opinion,  yon  think  he  vot-ed  ? — A.  The  two  bunches  of  tickets  were  lying  close  to 
each  other  on  the  same  desk.  I  didn't  give  him  one ;  I  only  showed  hitn  the  Republi- 
can ticket  with  Pacheco's  name  on  it ;  he  took  it,  folded  it  up,  and,  to  my  honest  belief^ 
TOted  it. 

Q.  State,  if  you  know,  where  he  resided  at  the  time  of  that  election,  and  where  he 
had  been  residing  for  the  thirty  days  immediately  preceding  that  election. — A.  At 
Alvah  Mitchell's  house. 

Q.  State,  if  you  know,  whether  Alvah  Mitchell's  house  was,  at  the  time  of  said 
election,  in  said  Poway  precinct.— A.  It  was  not. 

Cross-examined  by  Mr.  Hendrick,  for  respondent : 

Q.  Can  you  swear  positively  that  Gilbert  voted  the  Republican  ticket,  or  a  ticket 
with  Romualdo  Pacheco's  name  on  it? — A.  I  was  there  before  Gilbert  came;  I  showed 
him  the  ticket  with  Pacheco's  name  on  it,  and  he  took  it,  folded  it  up,  and  I  did  not 
see  him  take  another  before  he  voted. 

Q.  Are  yon  sure  that  the  name  of  Pacheco  was  on  the  ticket  which  Gilbert  took? — 
A.  Yes,  sir. 

Q.  Will  you  swear  positively  that  Pacheco's  name  was  on  the  ticket  that  Gilbert 
▼oted? — A.  No,  sir;  I  will  not  swear  positively  to  anything  of  that  kind;  but  to  my 
honest  belief  it  was. 

Q.  How  do  you  know  that  Mitchell's  house  wa«  not  in  the  Poway  precinct? — A.  The 
township  line  divides  the  precincts,  and  I  know  where  the  township  line  runs.  I  saw 
it  surveyed. 

O.  What  precinct  had  Alvah  Mitchell  been  in  the  habit  of  voting  in  previously  ? — 
A.  JPoway. 

Re-direct  by  Mr.  Leach  : 

Q.  State  whether  or  not  you  were  present  on  that  election-day  when  Mr.  Alvah 
Mitchell  offered  to  vote  in  that  precinct. — A.  I  was  present  when  he  offered  his  vote. 

Q.  State  whether  his  vote  was  accepted  or  refused  by  the  election  board  of  that 
precinct. — A.  I  know  they  refused  it,  although  I  did  not  hear  them.  The  board  knew 
that  Gilbert  gained  his  residence  under  Mitchell's  roof.  , 

FRED,  reetzke. 

Subscribed  and  sworn  to  before  nie  this  19th  day  of  July,  1877. 

WILL  J.  HUNSAKER, 

Xoiary  Public. 

James  Anderson,  being  first  duly  sworn,  testifies : 

Question.  What  is  your  name,  age,  occupation,  and  place  of  residence? — Answer. 
My  name  is  James  Anderson;  my  age  is  tifty-four;  justice  of  the  peace;  Poway,  San 
Diego  County,  California. 

Q.  Were  you  a  member  of  the  election-board  of  Poway  precinct  at  the  general  elec- 
tion held  November  7,  1876  ? — A.  I  was  clerk. 

S.  State,  if  you  know,  where  Charles  Gilbert  resided  at  the  time  of  that  election, 
for  thirty  days  immediately  prior  thereto.~A.  He  resided  at  the  house  of  Alvah 
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Mitchell,  bnt  was  occasioDally  in  the  Yallecitos^  about  fonr  miles  east  of  MitehelFs^ 
BtajiDg  with  Mitchell  and  Reetzke. 

Q.  State,  if  you  know,  whether  the  house  and  home  of  Alvah  Mitchell,  to  which  you 
have  referred,  was  in  said  Poway  precinct  at  the  time  of  said  election  or  not. — A.  I 
know  nothing  further  than  that  it  was  ruled  by  the  election-board  of  Poway  precinct 
that  it  was  not  in  the  precinct. 

Q.  State,  if  you  know,  whether  the  vote  of  said  Alvah  Mitchell  was  refused  by  that 
election-board  on  that  election-day ;  and,  if  so,  for  what  cause  T — A.  I  saw  the  vote 
refased,  for  the  reason  assigned  by  the  board,  that  Alvah  Mitchell  did  not  live  in  the 
precinct  of  Poway. 

Q.  State,  if  you  know,  what  were  Mr.  Alvah  Mitchells  politics. — A.  Democratic. 

Q.  What  are  your  politics? — A.  I,  sir,  am  a  decided  Democrat. 

Croas-examined  by  Mr.  Hendrick,  for  respondent : 

Q.  Are  you  an  old  resident  of  Poway  precinct  ? — A.  Nearly  sixteen  years  I  have  re- 
•id«'d  iu  Poway  precinct. 

Q.  About  how  far  from  the  precinct  lineisMitoheiPs  house  situated? — A.  I  cannot 
•ay  how  far ;  we  never  questioned  his  right,  because  in  the  country  a  mile  or  two- 
never  barred  a  man  from  voting  under  the  former  rule.    The  board  was  not  furnished 
with  scales  to  determine  where  each  man's  house  was  situated. 

Q.  Does  the  precinct  map  show  whether  Mitchell's  house  is  in  the  Poway  precinct 
or  not?— A.  I  do  not  know. 

Q.  Can  you  swear  positively  that  no  portion  of  Mitchell's  house  or  improvements- 
were  in  Poway  precinct? — A.  If  you  will  refer  to  my  testimony  you  will  find  that  I 
•tatefl  that  I  did  not  know  where  the  line  was ;  in  direct  answer,  I  will  state  that  I 
4o  not  know. 

Q.  Had  Mitchell  ever  voted  in  the  Poway  precinct  before  ? — A.  Yes,  sir ;  as  Poway 
precinct  was  at  the  time  he  voted.    They  have  been  modifying  the  precinct«  lately, 

JAMES  ANDERSON. 

Subscribed  and  sworn  to  before  me  this  July  19, 1677. 

[SEAL.]  WILL  J.  HUN8AKER, 

•     Notary  Public. 

Now,  we  sabmit  that  this  is  not  safficient  to  prove  non-residence^ 
True,  Mr.  Mitchell's  hoase  was  not  in  the  precinct.  But  this  is  not  saffi- 
cient to  prove  residence  at  Mitchell's  house.  The  rule  of  law  on  this 
subject  is  this: 

Nor  has  the  mere  statement  by  a  witness  that  a  voter  was  or  was  not  a  resident, 
without  fioying  facts  to  justify  his  opinion,  been  considered  sufficient  to  throw  out  such 
a  vote.  The  testimony  shows  a  number  of  instances  where  a  witness  would  state  pos- 
itivelv  the  residence  or  non-residence  of  a  voter  on  some  theory  of  his  own,  or  some 
mistake  of  fact,  when  other  testimony  would  show  with  entire  clearness  that  the  vote 
was  legal. 

What  constitutes  a  legal  residence  is  generally  imperfectly  understood 
by  witnesses.  It  is  not  sufficient  for  a  witness  to  say  that  a  man  resides 
in  this  or  that  place,  but  facts  should  be  given  to  show  that  the  place 
named  was  the  actual  legal  residence.  It  is  very  easy  for  witnesses  to 
mistake  the  place  where  a  man  may  be  staying  temporarily  for  his  ac- 
tual i-esidence;  or,  in  other  words,  to  speak  of  the  place  where  he  may 
be  temporarily  at  work  as  his  residence,  his  home,  or  where  he  lives. 
This  kind  of  evidence  is  not  and  never  should  be  regarded  as  suflicient 
to  prove  a  man  an  illegal  voter,  and  hence  we  contend  that  this  evi- 
dence is  wholly  insufficient  to  prove  Gilbert  to  have  been  an  illegal 
voter. 

Again,  this  e\idence  does  not  prove  that  Gilbert  voted  for  Pacheco. 
The  substance  of  the  evidence  is  that  he  associated  with  Mitchell,  a 
Democrat;  that  he  took  a  Republican  ticket  and  folded  it  up,  and  the 
witness  says  he  honestly  believes  he  voted,  although  no  witness  testi- 
fies that  he  did  vote. 

The  logic  of  the  majority  on  this  subject,  in  respect  of  this  vote,  is, 
to  say  the  least,  singular.  There  is  an  evident  feeling  that  the  proof  is 
weak  and  needs  propping  to  make  it  stand,  and  this  singular  argument 
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is  proRented:  "The  coDtestant  could  not  prove  how  the  voter  voted  any 
bettei,  except  by  calling  him  as  a  witness;  but  if  he  called  him  as  a 
witness,  he  was  not  bound  to  testify  for  whom  he  cast  his  vote;  if  he 
could  not  be  compelled  to  answer,  he  need  not  be  called."  Then  the 
majority  proceed  to  say:  "But  Mr.  Pocheco  might  have  called  the  voter, 
and  if  he  did  not  claim  his  privilege,  he  could  have  made  it  clear  for 
whom  he  did  vote.''  And  not  having  called  him,  the  inference  is  drawn 
that  Gilbert  would  have  corroborated  the  witness  whose  deposition  is  in 
the  record.  It  is  unnecessary  to  comment  on  this.  It  is  quite  as  fair 
to  infer  that,  from  the  fact  that  contestant  did  nat  call  Gilbert,  he  knew 
that  Gilbert  would  not  corroborate  the  other  testimony  as  to  residence 
or  voting,  and  it  is  certainly  quite  as  incumbent  on  the  contestant  to 
produce  the  voter  as  a  witness  as  upon  the  contestee;  more  so,  indeed, 
for  on  the  contestant  rests  the  ontis. 

Hence  we  say  that  there  should  not  be  deducted  from  Pacheco  a  vote 
on  account  of  Charles  Gilbert. 

MOSES  ATKINSON. 

The  majority  pronounce  Moses  Atkinson  to  have  voted  illegally  for 
Pacheco.  From  this  we  dissent,  and  here  present  to  the  House  the  evi- 
dence that  relates  to  him. 

Evidence  of  Jenkins,  p.  34: 

Q.  State  anytbiDff  you  know  about  the  residence  of  Moses  A.  Atkinson,  on  and  be- 
fore the  election  in  last  November.  State,  also,  if  you  know,  whether  he  voted  at  that 
election  for  Congressman;  and,  if  so,  for  whom? — A.  lie  was  a  resident  of  San  Mateo 
County  for  the  last  one  or  two  years  before  the  election.  He  rented  land  and  lived 
there.  He  vot<;d.  I  think  I  challenged  his  vote.  He  voted  the  whole  Republican 
ticket  from  stem  to  stem.    He  has  always  said  so. 

Q.  State  anything  you  know  about  the  residence  of  Joseph  Dickenson  on  and  before 
the  7th  of  last  November,  and  also  if  he  voted  at  said  election ;  if  so,  what  ticket? — A. 
He  left  here  about  eight  montlis  before  the  election  and  went  to  Soledad,  in  Monterey 
County ;  resided  tbere  eight  months.  He  came  back  to  San  Jos^  about  two  weeks  be- 
fore the  election.  He  came  here  about  a  week  before  the  election,  and  voted  the  Re- 
publican ticket,  saying  at  the  same  time  that  Tilden  would  be  elected. 

Q.  Do  you  mean  to  say  that  Moses  Atkinson  was  at  no  time  a  resident  of  this 
oounty  ? — A.  He  was  a  resident  in  this  county  three  or  four  years  ago  (p.  37.) 

Q.  Where  did  he  go  to  T — A.  San  Mateo. 

Q.  What  is  his  business  T — A.  He  is  a  hay-presser  and  farmer. 

Q.  From  the  time  he  left  this  country,  three  or  four  years  ago,  has  he  never  returned 
to  Mayfieldf — A.  He  has  been  here  to  work:  that's  all. 

Q.  How  do  you  know  that  ho  did  not  make  his  home  in  this  county  ? — A.  Because 
he  was  living  in  San  Mateo  County. 

Q.  Is  he  a  single  man  ? — A.  Yes,  sir. 

Q.  Where  was  he  living  in  San  Mateo  f — A.  He  was  farming  in  San  Mateo  County, 
and  his  house  was  just  on  the  other  side  of  the  creek,  which  is  the  boundary-line  be- 
tween the  two  counties. 

Q.  How  long  was  he  farming  there! — ^A.  Two  or  three  years;  he  was  a  renter.  No 
part  of  the  fai*m  is  in  Santa  Clara  County. 

Q.  Who  owned  the  land  f — A.  Jeremiah  Clark. 

Q.  When  was  the  last  time  Atkinson  was  in  this  county  before  the  election  f — A. 
He  comes  here  trading  most  every  day. 

Q.  Will  you  swear  that  he  was  not  residing  in  this  precinct  thirty  days  before  the 
election? — A.  I  swear  that  he  was  not  residing  in  this  county  within  thirty  days  be- 
fore the  election  in  November  last. 

Q.  Was  he  renting  land  of  Jeremiah  Clark  in  the  months  of  October  and  November, 
1873  T — A.  He  was. 

Q.  How  did  you  know  that  f — A.  He  told  me  so  himself;  that  he  had  leased  the  land 
for  two  or  three  years. 

Q.  Do  you  know  whether,  in  the  months  of  October  and  November,  1876,  he  was 
renting  or  farming  in  Santa  Clara  County  f — A.  He  was  not. 

Q.  Did  he  rent  any  of  Clark's  land  that  was  in  Santa  Clara  County  f — ^A.  Not  that  I 
know  of. 
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Q.  On  wlijit  ujround  did  you  cliallcn«j:e  his  vote  ? — A.  (.)ii  tlio  «;rouiul  of  iion-residenco 
in  th«*  cuuiitv. 

Q.  Was  his  name  on  the  jLjreat  rej^ister? — A.  I  suppone  it  was. 

i^.  When  be  was  ehallenged,  was  he  sworn  to  answer  ([uestions  as  to  residence  ? — A. 
He  wa8,  of  course. 

Q.  Wa«  the  challenge  put  to  the  lioard  of  elections  f — A.  It  was,  and  they  decided 
to  receive  it,  and  he  voted. 

As  to  Moses  Atkinson,  Charles  Ducker  testifies,  on  p.  41: 

Q.  State,  if  anythiny:,  what  you  know  about  the  residence  of  Moses  Atkinson  on  and 
before  the  election  in  last  November,  and  if  you  know  wliether  he  voted  in  Maylield 
at  that  election  for  Congressnnin ;  and,  if  so,  for  whom? — A.  He  lived  over  across  the 
creek,  in  San  Mateo  County.  Must  have  lived  there  all  of  two  and  a  half  years  before 
the  election.  He  voted  at  the  election  in  Mayticld.  I  could  not  tell  wliether  he  voted 
f«»r  Congressman  or  not.  I  did  not  see  his  ticket.  I  challenged  Atkinson,  lie  said 
he  voted  the  Republican  ticket  all  the  time. 

Q.  Did  yon  see  the  Republican  ticket  used  at  that  election  ;  if  so,  whose  name  was 
n|K)n  it? — A.  Yes,  sir;  Pacheco. 

Q.  Do  you  know  what  occupation  Atkinson  followed  at  and  prior  to  that  time?     If 
M>.  state. — A.  Farmer;  also  he  used  to  go  out  hay-baling. 
Q.  Where  did  he  farm? — A.  In  San  Mateo  County. 

c^.  Will  you  swear  that  Moses  Atkinson  was  residing  in  San  Mateo  County  in  the 
months  of  September,  October,  and  November,  1876? — A.  He  was  at  his  ranch  there, 
hut  he  left  about  the  time  of  election;  he  was  down  !»aling  hay  in  this  county. 

i^.  How  long  was  he  baling  hay  here  in  this  county  before  election? — A.  I  don't 
know;  he  might  have  been  here  three  or  four  weeks;  may  be  longer. 

Q.  Do  you  know  whether  he  still  retained  his  interest  in  the  ranch  in  San  Mateo 
Count v? — A.  Not  to  certainty;  I  believe  so;  yes,  he  had  his  interest  at  that  time, 

Q.  flow  do  5 on  know? — A.  On  th«^  night  of  election  he  told  me  so.     Told  me  he 
livwl  on  the  ranch,  but  he  claimed  his  residence  in  Mayfield,  because  ho  slept  more  in 
May  field  than  on  the  ranch. 
Q.  Where  did  he  sleep  in  Mayfield  ? — A.  At  the  hotel,  he  told  me. 
<i.  Do  you  know  of  his  keeping  his  horses  here  in  Maylield? — A.  No,  sir;  he  kept 
tlieni  on  the  ranch. 
(^.  Are  you  sure  you  challenged  Moses  Atkinson  ? — A.  Yes,  sir. 
(^.  Mr.  Jenkins  did  not  challenge  him,  did  he? — A.  No,  sir. 

y.  On  what  ground  was  he  challenged  by  you  ? — A.  That  he  was  not  a  resident  of 
thih  c«uintv. 

Q.  Was  he  sworn  to  answer  questions  concerning  his  residence  ? — A.  I  could  not 
swear  positively  whether  he  was  or  not. 
Q.  Do  you  think  he  was  8w<»rn? — A.  I  could  not  tell  without  reflection. 
Q.  Was  the  challenge  submit  led  to  the  board  of  election  ? — A.  It  was. 
(4.  What  was  their  decision  ? — A.  The  challenge  wiis  denied,  and  his  vote  was  re- 
cti vtd. 

^Hespondent  moves  to  strike  out  all  of  the  above  and  foregoing  testimony  of  Charles 
Ducker  relative  to  the  residence  of  Moses  Atkinson,  on  the  ground  that  the  decision 
of  the  board  in  denying  the  challenge  and  the  receiving  of  the  vote  was  final  and  con- 
clnsive  as  to  the  residence  of  Moses  Atkinson,  the  challenge  having  been  made  upon 
the  sole  ground  of  non-residecce,  and  no  allegation  of  fraud  on  the  part  of  the  board 
having  been  made.) 

Q.  WiU  you  swear  that  Moses  Atkinson  voted  for  Pacheco  for  Congressman  on  the 
Tth  of  November  last  ? — A.  No. 

Q.  Will  yon  swear  that  Atkinson  did  not  vote  for  Wigginton  for  Congressman? — 
A.  No,  sir. 

Redirect  examination : 

Q.  You  stated,  in  answer  to  a  question  in  cross-examination,  that  you  could  not 
swear  positively  that  Moses  Atkinson  was  sworn  to  answer  questions  by  the  board  of 
election.  Why  do  you  doubt  that  he  was  f — A.  Just  that  it  comes  into  my  mind  that 
the  judges  decided  the  matter  without  his  being  sworn. 

As  to  this  voter,  E.  C.  Scott  testifies  as  follows,  pp.  43,  44,  45 : 

By  Mr.  Malone  : 

Question.  What  is  your  name,  age,  and  place  of  residence  ? — Answer.  E.  C.  Scott ; 
age,  33;  residence,  San  Mateo  County. 

Q.  Do  you  know  a  man  by  the  name  of  Moses  A.  Atkinson  f  If  so,  how  long  have 
yoa  known  him  f — A.  I  do ;  have  known  him  three  or  four  years,  perhaps  longer. 

Q.  State,  if  yoa  know,  where  he  resided  at  and  prior  to  the  7th  of  November,  1876, 

H.  Mis.  68 3 
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and  how  long  he  had  resided  at  his  then  place  of  residence;  what  his  occupation  was, 
and  whether  he  voted  for  Congressman  at  the  general  election  held  on  that  day  ;  and 
where,  if  you  know. — A.  His  home  was  in  San  Mateo  County;  there  is  where  his  land 
wa«,  an<l  where  he  generally  made  it  his  home.  He  was  a  renter  ;  his  land  was  ahout 
two  miles  from  Mayliehl,  across  the  creek;  the  creek  is  the  houndary-line  between 
San  Mat«o  and  Santa  Clara  Counties.  He  had  been  living  there  two  years,  I  thinks 
that  I  know  of.  He  told  me  he  voted ;  he  didn't  tell  me  particularly  for  who.  I  think 
he  said  he  vot^d  in  Mayfield.  He  did  not  tell  me  what  ticket  he  voted ;  his  occupa- 
tion is  what  I  call  farmer ;  he  f^oes  about  baling  hay. 

Q.  Do  you  know  anything  else  pertinent  to  the  matter  of  Mr.  Atkinson's  qujilifica- 
tions  to  vote  in  Santa  Clara  County  on  the  7th  of  November,  1876  ? — A.  I  do  not. 

Cross-examination : 

Q.  What  is  your  business  ? — A.  Farmer. 

Q.  How  far  do  you  live  from  Atkinson  ? — A.  Not  over  a  mile  and  a  half,  I  think. 

Q.  Is  Atkinson  a  single  man  ? — A.  Yes,  sir. 

Q.  Who  lived  o;i  the  farm  with  him  ? — A.  During  1876  he  had  leased  his  farm  to  his 
brother  and  another  person  for  a  portion  of  the  crop.  He  told  me  he  had  rented  a 
part  of  it  to  his  brother  and  a  part  of  it  to  Mr.  Poole.  Did  not  tell  me  whether  he 
had  rented  the  whole  of  it  or  not. 

Q.  Who  put  in  the  crops  of  1875  and  1876  ? — A.  His  brother  and  Mr.  Poole. 

Q.  Was  Atkinson  living  there  then  ? — A.  A  portion  of  the  time  he  would  be  there. 
He  worked  awhile  here  in  Santa  Clara  County  in  the  spring  of  1876,  after  leasing  the 
place  to  his  brother,  with  Mr.  Coutts,  teaming. 

Q.  How  long  was  he  teaming  for  Mr.  Coutts? — A.  I  do  not  know;  it  might  have 
been  a  month,  or  thereabouts. 

Q.  Then  where  did  he  work  f — A.  Then  he  worked  awhile  on  the  Mount  Hamilton 
road,  in  this  county — abont  a  mouth,  or  perhaps  longer.  Then  he  wa*j  back  on  the 
ranch  in  San  Mateo  County,  and  has  been  there  ever  since,  to  the  best  of  my  knowl- 
edge, except  when  ho  was  around  baling  hay.  He  was  out  baling  in  each  of  the 
counties  whenever  he  could  get  work. 

Q.  WHio  was  living  on  the  ranch  after  he  leased  it  to  his  brother  and  Mr.  Poole  ? — 
A.  His  brother  and  his  brother's  family  lived  there.  Mr.  Poole's  family  was  not 
there. 

Q.  After  Atkinson  returned  to  the  ranch,  in  the  fall  of  1876,  how  often  did  you  see 
him  between  that  time  and  the  election  f — A.  I  could  not  say ;  I  might  have  seen  him 
a  half  a  dozen  or  a  dozen  times.     I  di<l  not  take  any  note  of  it. 

Q.  What  was  he  doing  there  If — A.  He  was  just  stopping  there.  There  was  nothing 
much  to  do  there  <luring  that  season  of  the  year. 

Q.  Do  you  know  that  he  was  not  in  Maytield,  engaged  in  the  business  of  teaming, 
in  the  months  of  September,  October,  and  November,  1876  ? — A.  I  do  not  know  that 
he  was. 

Q.  Do  you  know  that  he  was  not  ? — A.  I  do  not. 

Q.  Do  you  know  where  he  claimed  his  residence  ? — A.  I  do  not  know  as  I  ever  heard 
him  say  where  he  did  claim  his  residence. 

Q.  Ait^r  he  had  leased  the  farm  to  his  brother,  did  he  have  anything  to  do  with  the 
management  of  itf — A.  Not  that  I  know  of. 

Q.  Do  you  know  of  his  having  horses  and  wagons? — ^A.  He  had  some  horses  and 
wagons. 

Q.  Do  you  know  whether  he  left  the  horses  and  wagons  on  the  ranch  after  he  leased 
it  to  his  brother? — A.  No;  I  can't  say  that  he  did.  I  do  not  know  where  he  kept 
them. 

Q.  Were  you  in  Mayfield  very  often? — A.  Not  very  often.  I  was  in  once  or  twice 
a  week. 

Q.  During  the  fall  of  1876,  preceding  the  election,  when  you  came  to  Mayfield,  did 
you  ever  see  Atkinson  ? — A.  Yes,  sir. 

Q.  What  was  he  then  doing  ? — A.  I  can't  say,  in  the  fall.  He  had  a  bam  here.  I 
think  I  saw  him  and  his  horses  there  in  the  fall  or  late  in  the  snmmer.  I  believe  he 
bought  the  lot  and  put  up  the  barn  to  keep  his  horses  when  he  would  have  any  work 
to  do  here  in  town. 

Q.  When  was  this,  in  reference  to  the  day  of  election  ? — A.  It  was  a  long  time 
before ;  about  thre«  months,  or  two  uKmths. 

Q.  Was  he  living  in  Mayfield  then? — A.  I  think  he  wa^;  I  think  he  was  working 
here  or  had  been  working  here. 

Q.  How  long  did  he  live  here  in  Mayfield  at  that  time  ? — A.  I  can't  say. 

Q.  Can  you  say  whether  he  did  not  live  in  Mayfield  from  the  time  you  saw  him  in 
Mayfield  with  his  horses,  in  the  latt^ir  part  of  the  summer  or  early  part  of  the  fall, 
until  election  day  ? — A.  I-can't  say  positively,  but  I  do  not  think  he  did.  He  might 
have  lived  here  in  Mayfield  two  or  three  months  before  the  election  and  I  not  have 
known  anything  about  it ;  being  a  single  man,  he  might  have  called  this  his  home. 
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Q.  Do  you  know  of  his  having  voted  in  San  Mateo  County,  ever? — A.  I  am  not 
Bare,  hnt  I  think  he  voted  at  Menlo  Park,  in  San  Mateo  County,  once  a  year  ago; 
■ome  of  the  county  elections  there. 

Q.  Do  you  know  of  his  being  transferred  from  that  county  to  this? — A.  I  do  not 
know;  I  know  his  name  is  on  the  great  register  of  tliis  county. 

Q.  What  are  your  politics ?-— A.  Democratic.  Voted  for  the  Democratic  ticket  at 
last  election. 

E.  C.  SCOTT. 

This  is  all  the  evidence  ^  to  Atkinson. 

This  voter  had  lived  in  Mayfleld ;  there  is  no  kind  of  doubt  about 
that.  A  year  or  two  before  the  election  he  had  rented  a  ranch  just  out- 
side Santa  Clara  County,  and  about  two  miles  from  the  place  where  he 
voted.  He  was  a  farmer  and  hay-presser.  He  was  almost  every  day 
in  Mayfield,  where  he  had  certainly  been  a  resident,  and  where  he 
claimed  his  residence  to  be.  The  majority  quote  paragraph  5,  section 
1239  of  the  statute : 

5.  A  person  must  not  he  considered  to  have  gained  a  residence  in  any  precinct  into 
which  he  comes  for  temporary  purposes  merely,  without  the  intention  of  making  such 
pncinct  his  home. 

There  is  no  evidence  that  this  voter  came  into  this  precinct  for  tem- 
porary purposes.  If  it  proves  anything,  it  proves  that  he  went  out  of 
the  precinct  for  temporary  purposes,  and  that  under  the  law  does  not 
lose  him  his  residence;  and  although  he  was  farming  outside  the  pre- 
dnet  he  claimed  the  precinct  to  be  his  place  of  residence.  He  was 
evidently  well  known.  His  vote  was  challenged  on  the  ground  of  non- 
reeidence,  but  was  admitted. 

As  to  this  voter,  the  majority  of  the  committee  have  evidently  over- 
looked the  testimony  of  E.  C.  Scott.  He  testifies  that  in  1875  and  1876 
Atkinson  had  leased  to  his  brother  the  farm  that  lay  outside  the  county. 
This  witness  testifies : 

Q.  After  he  leased  the  farm  to  his  hrother  did  he  have  anything  to  do  with  the 
manaf^ement  of  it? — A.  Not  that  I  know  of. 
Q.  Do  you  know  of  his  having  horses  and  wagons  f — A.  He  ha<l  some  horses  and 

WagODB. 

Q.  Do  you  know  whether  he  left  the  horses  and  wagons  on  tlie ranch  after  he  leased 
it  to  his  hrother  ? — A.  No ;  I  can't 'say  that  he  did.     I  do  not  know  where  he  kept  them. 

Q.  Were  you  in  Mayiield  very  often  T — A.  Not  very  often ;  I  was  in  once  or  twice  a 
week. 

Q.  During  the  fall  of  1876,  preceding  the  election,  when  you  came  to  Mayiield,  did 
jou  ever  see  Atkinson  f — ^A.  Yes,  sir. 

Q.  What  was  he  then  doing? — A.  I  can't  say,  in  the  fall.  He  had  a  bam  here  ;  I 
tlunk  I  saw  him  and  his  horses  there  in  the  faU  or  late  in  the  summer ;  I  believe  he 
bought  the  lot  and  put  up  the  bam  to  keep  his  horses  when  he  would  have  any  work 
to  do  here  in  town. 

Q.  When  was  this,  in  reference  to  the  day  of  election  ?^rA.  It  was  a  long  time  be- 
fore—About three  months  or  two  months. 

Q.  Was  he  living  in  Mayfield  then? — ^»  I  think  he  was;  I  think  he  was  working 
here,  or  had  been  working  here. 

Q.  How  long  did  he  live  here  in  Mayfield  at  that  time  ? — A.  I  can't  say. 

He  had  a  bam  and  kept  his  horses  in  the  precinct  where  he  voted. 
It  seems  to  as  that  this  evidence  is  wholly  insufficient  to  prove  Atkin- 
son an  illegal  voter. 

JOSEPH  A.  SCOTT. 

This  man  is  also  alleged  to  have  voted  illegally  for  Pacheco. 
William  Granger  testifies  (p.  72) : 

Q.  Were  you  present  at  the  said  polls  at  the  last  November  election  when  one  J.  A. 
Soott offered  hia  vote? — ^A.  I  was,  and  challenged  his  vote;  there  were  others  that 
chiUeDged  his  vote  at  the  same  time.  I  challenged  him  on  the  grounds  that  he  was 
Bot  a  legal  voter  in  this  precinct ;  that  he  had  not  resided  in  the  precinct  thirty  days 
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prior  to  tilt'  «'lt'cti(ni.  lie  swort*  tbat,  as  near  as  1  can  now  remember,  it  was  not  thirty 
days  since  In;  had  last  come  here;  that  from  his  lirst  arrival  here,  coming  on  business 
for  an  oil  company,  that  it  was  thirty  days  or  over;  that  he  did  not  know  positively 
that  this  would  be  his  place  of  residence,  but  had  intended,  although  not  certain  of 
his  intentions,  that  he  would  make  this  his  place  of  residence,  as  he  was  subject  to 
orders  from  the  company  which  he  represented. 

Q.  Did  he  or  not  state  U2)on  that  examination  that  he  did  not  bring  his  family  until 
upon  his  second  visit  or  return  to  this  place  f — A.  I  believe  he  did. 

Q.  Who  voted  him  ? — A.  I  cannot  at  present  call  the  names  of  those  who  seemed  to 
control  hiu),  but  it  was  the  same,  or  near  the  same,  crowd  that  was  endeavoring  to 
bulldoze  the  voters  that  day. 

D.  C.  Scott  t43stitie8  (pp.  77,  78) : 

D.  C.  Scott,  being  first  by  me  duly  sworn,  deposes  and  says  as  follows,  t<>  wit : 

Questi(ni.  Do  you  reside  in  Ventura  precinct,  county  of  Ventura;  if  so,  how  long? — 
Answer.  1  do,  since  a  year  ago  last  May,  187H. 

Q.  Do  you  know  J.  A.  Scott? — A.  Ves,  sir. 

cj.  Do  you  know  whether  or  not  his  residence  was  in  Ventura  precinct  for  thirty 
days  prior  to  the  7th  of  November,  1876? — A.  He  came  here  on  the  17th  day  of  Octo- 
ber, 187H.  to  make  his  residence. 

Q.  State  if  you  know  where  was  J.  A.  Scott's  place  of  residence  immediately  before 
he  came  to  said  Ventura  precinct. — A.  Andrew's  Station,  or  Lyons  Station,  Los  Ange- 
les County,  California. 

Q.  Were  you  present  at  the  jh»11s  of  Ventura  precinct  at  the  election  of  the  7th  of 
November  last  ? — A.  Yes,  sir. 

Q.  Did  J.  A.  Scott  otter  to  vote  at  that  election! — A.  Yes,  sir. 

Q.  Was  his  vote  challenged ;  if  so,  upon  what  grounds  ? — A.  His  vote  was  challenged 
by  s<'veral  parties;  one  objection  was  that  he  had  just  been  registered,  and  the  other 
was  that  they  knew  when  he  came  here.  1  remember  what  was  said.  He  swore  his 
vote  in. 

(The  above  (juestion  and  answer,  so  far  as  relates  to  his  ottering  his  vote  and  chal- 
lenging his  vote,  objected  to  hs  incompetent.) 

Q.   Do  y(ni  know  who  voted  Mr.  ,].  A.  S<:ott  ? 

(()bjecte<l  to  as  in<onipetent  and  inelevant  and  immaterial.) 

A.  Colonel  Heines  and  W.  J.  Williams  are  the  only  ones  I  noticed  particular. 

{^.  Were  those  })ersons  working  that  day  to  obtain  votes  for  Mr.  Wigginton  or  Mr. 
Pacheco  for  member  of  Congress? 

(Objected  to  tor  the  same  reasons.) 

A.  For  Mr.  Pacheco. 

Q.  Do  you  know  whether  Mr.  J.  A.  Scott  is  a  Republican  or  a  Democrat,  and  what 
ticket  he  voted  at  said  election  ? 

(The  iirst  part  of  question  objected  to  for  the  same  reasons.) 

A.  He  is  a  Republican.     1  could  not  swear  to  the  tickets    I  did  not  see  it  put  in. 

Cross-examination : 

Q.  How  do  you  know  that  Colonel  Heines  and  W.  J.  Williams  were  working  for 
Pacheco  ? — A.  1  heard  them  say  so  themselves;  that  they  were  working  for  the  whole 
ticket,  the  Republican  ticket. 

Q.  You  say  that  J.  A.  Scott  came  here  on  the  17th  day  of  October,  1876.  Did  he 
bring  his  family  here  on  that  day  ? — A.  1  don^t  think  he  did.  1  saw  his  name  on  the 
register.     If  he  did  not  bring  them  then  they  came  right  away  after. 

Q.  When  did  you  see  his  name  on  the  register  ? — A.  On  the  17th  day  of  October,  the 
day  he  arrived. 

Q.  HavenH  you  seen  it]since  ? — A.  I  saw  it  a  few  days  before  the  grand  jury  met.  I 
went  there  to  be  sure  what  day  it  was. 

Q.  Is  not  it  a  fact  that  you  are  swearing  by  the  register  ? — A.  I  was  there  at  the  hotel 
the  day  he  arrived.  I  know  it  to  be  the  17th  day  of  October  without  the  register,  but 
I  referred  to  that  to  make  sure. 

Q.  You  are  not  certain  whether  he  brought  his  family  with  him  at  that  time  or 
not,  are  you  ? — A.  No,  sir. 

Q.  He  has  been  to  work  here  ever  since  that  time,  has  he  not  ? — A.  Yes,  sir. 

Q.  He  was  here  before  that  time,  wasn't  he  T — ^A.  Yes,  sir. 

Q.  And  went  back  for  his  family,  didn't  he? — A.  He  came  here  August  26.  I  had 
orders  from  R.  C.  Page,  the  manager  at  that  time,  not  to  let  him  make  any  oil  in  Ven- 
tura County,  and  he  went  back  to  Lyons  Station ;  he  came  down  again  on  the  14th 
day  of  September,  and  it  was  not  decided  then  that  he  should  stay  here ;  he  came 
back  again  about  the  17ih  of  October  to  go  to  work ;  he  got  here  on  the  17th. 

(All  of  the  above  answer  that  relates  to  the  orders  of  the  company  or  R.  C.  Page,  in 
relation  to  J.  A.  Scott  not  being  allowed  to  make  any  oil,  and  so  forth,  is  objected  to 
as  not  responsive  to  the  question.) 
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Q.  How  ]oTi«;did  he  8tay  when  he  camo  here  in  Aiii^nst  .' — A.  rhree  daj's. 

<^.  Didn't  he  a]»ply  for  loave  to  go  to  work  i — A.  Yt'8»  Nir. 

Q.  How  lon«j:  did  he  stay  when  he  came  attain  on  Sopteinlii-T  14  ?  —A.  xVboiif  two  or 
three  days.     I  dou*t  remember  exactly. 

Q.  Didn't  he.  again  on  that  occasion  seek  to  go  to  work  ? — A.  No,  sir.  There  was  a 
new  manager  here  at  that  time,  and  he  had  not  decided  then  who  hIioiiUI  come  here  to 
retine,  and  left  nio  in  charge  of  the  hnsinens  here  nntil  he  c<»nld  got  Home  rertin-r.  It 
wan  not  decided  by  this  new  manager  whether  Scott  should  come  here  or  remain 
where  he  was- 

Q.  Will  you  swear  tliat  Mr.  Scott  was  not  at  that  time  trying  to  get  here  to  retine 
oilf — A.  He  was  trying  to  get  to  come  here,  hut  cimld  not  come  without  ordrr.s  from 
the  company. 

Q.  But  he  was  here,  wasn't  he?— A.  He  w<Mild  ride  out  here  siud  look  around,  and 
g(»  back  home  again. 

•    I).  C.  SCOTT. 

Witness  waives  tlie  reading  of  the  deposition. 

J.  A.  Scott  was  himself  calletl-as  a  witness,  and  testified  as  follows 
(pp.  136, 137) : 

Quention.  State  yonr  name,  age,  place  of  residence,  and  occupation  — Answer.  My 
name  is  Joseph  A.  Scott;  my  age,  forty-four;  my  residence  is  San  Buenaventura  ;  I 
un  refiner  of  oils,  and  superintendent  of  the  California  St^am  Oil  Company. 

Q.  When  did  yon  come  to  San  Buenaventura  to  resided — A.  1  came,  witJi  the  inten- 
tion of  making  this  my  home,  on  the  14th  of  September,  1h7(). 

Q.  Has  this  been  yonr  home  ever  since  that  time  f— A.  I  have  considered  it  so  ever 
since  that  time.  I  have  been  backward  and  forward  from  the  two  places  which  I 
have  in  charge;  one  of  them  is  at  Andrews  Station,  autl  the  other  here. 

Cross-examination : 

Q.  In  what  countv  is  Andrews  Station  f — A.  In  Los  Angeles  County. 

Q.  Where  was  your  resitlence  immediately  before  the  1 4th  of  September,  ld7()  / — A. 
It  was  at  Lyons  Station. 

Q.  Is  Lyons  Station  near  Andrews  Station  in  I^os  Angeles  County? — A.  Yes,  sir; 
one  mile  apart. 

(^.  How  long  had  yon  heen  residing  there  with  your  family  before  the  I4th  of  Sei>- 
tember,  1H70? — A.  I  resided  with  my  family  three  months  and  six  days. 

Q.  What  business  were  you  engaged  in  at  that  plac«r  ? — A.  I  was  general  su])eriutend- 
cut  of  the  works  of  the  California  Steam  Oil  Works  Company'  there  and  here  in  Sau 
Boenaventnra.     I  also  treated  oils  then*  the  same  as  I  <lo  now  here. 

Q.  Have  yon  continued  in  that  employment  there  and  here  ever  since  and  up  to  this 
time?— A.  I  have. 

Q.  Are  you  keejnng  house  in  San  Buenaventura? — A.  I  am. 

Q.  How  long  have  yon  been  honsekeeping  in  this  place? — A.  It  was  early  in  Xo- 
Tember,  1^7(5— about  the  5th  and  10th  of  November,  IHTO.  I  can't  say  positively  what 
•lay. 

Q.  Might  it.  not  have  been  later  than  the  10th  of  November,  between  the  HUh  and 
the  l.'ith? — A.  Ni),  sir;  I  now  think  that  it  was  on  the  3d  of  November,  l-^Tii,  that  we 
coniDienced  to  keep  house.     We  paid  rent  from  the  1st  of  Novemb«^r. 

Q.  Where  was  your  family  living  up  to  the  IJd  of  November,  1H7;5? — A.  They  were 
living  part  of  the  time  at  Lj^ons  Station  and  part  of  the  time  at  San  Buenaventura. 

Q.  When  did  yon  remove  your  family  from  Lyons  Station  lo  reside  permanently  in 
San  Buenaventura  f — A.  I  first  brought  my  wife  and  family  in  the  early  part  of  August, 
1876,  abont  the  10th.  I  think  ;  it  might  have  been  the  loth:  I  am  not  sure  about  the 
date.  I  thought  at  that  time  that  I  might  perhaps  leave  them  here  and  make  this 
iny  home,  bnt  I  concluded  to  return  with  them  for  a  week  or  so;  then  1  didn't  bring 
my  family  again,  I  think,  about  the  2Gth  of  October,  but  returned  myself,  September 
14,  to  secure  a  honse,  in  order  to  bring  my  family. 

Q.  Dnring  all  this  time,  was  you  engaged  as  snperintendent  of  the  company  you 
mentioned  in  that  husiness  at  Andrews  Station? — A.  I  was  superintendent  both  there 
»nd  here  during  this  time.    1  was  general  superintendent  at  both  places. 

Q.  Did  you  board  with  your  family  at  a  public  house  at  Andrews  Station,  or  were 
you  hoiuekeepiug  while  there? — A.  We  were  boarding  at  a  public  house;  took  our 
meals  at  a  public  house  and  hired  a  cottage  where  we  roomed ;  the  cottage  was  con- 
neeted  and  was  a  part  of  the  hotel  where  we  boarded. 

Q.  Did  yon  fnniish  this  room  yourself,  or  was  it  furnished  by  the  hotel-keeper  ?~A. 
The  room  was  furnished  by  the  hotel-keeper,  but  we  used  our  own  linen  and  bedtling,  . 

Q.  Did  yoa  bring  any  fnmiture  (household  furniture)  to  this  iilace  from  your  home 
U AodrewA Station,  when  you  removed  to  this  place? — A.  None,  to  my  knowledge. 
Oar  household  fj^xwis  were  shipped  from  Los  Angeles  here  by  steamer. 
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Q.  Oriiow  many  did  your  family  couwist  at  the  time  yon  removed  to  San  Biienaven- 
turia? — A.  My  wife  and  one  boy. 

Q.  How  many  days,  if  you  can  recollect,  wore  you  in  8au  Buenaventura  with  your 
family  after  your  return  here,  and  next  before  y\ni  went  to  housekeeping;;,  and  what 
house  did  you  stop  at  here  ? — A.  Well,  we  stopped  at  the  Occidental  Hotel;  think  my 
family  arrived  October  26,  and  I  arrived  with  them.  I  can^t  remember  how  long  it 
was  before  I  returned  again  to  Lyons  Statioii. 

Redirect: 

Q.  You  say  your  furniture  was  shipped  direct  by  steamer  from  Los  Angeles  here- 
Had  you  been  keeping  house  iu  Los  Angeles,  or  were  your  gooas  unpacked  in  Los  An- 
geles f — A.  I  ha<l  not  been  keeping  house,  nor  my  goods  unpacked.  They  were  just 
as  they  were  shipped  from  the  East,  and  as  they  were  laying  at  the  warehouse  in  Los 
Angrles. 

Q.  Prior  to  you  <ind  your  family  counnenciug  to  keep  house  in  this  town,  on  or  about 
the  :{d  of  November,  IrtTG.  your  wile  and  boy  had  hfun  boarding  at  hot^ils,  both  here 
and  at  Lyous  Station,  since  they  arrived  from  the  East,  have  they  not  f — A.  We  were 
one  month  boarding  at  Los  Angehis,  at  the  ^Saint  Charles  Hotel,  and  the  balance  of 
the  time  we  boarded  at  hotels  at  Lyons  Station  and  here,  up  to  the  time  of  our  going 
to  keeping  house  here. 

Q.  Were  y(m  ever  registered  as  a  voter  in  Los  Angeles  County  ? — A.  I  never  was; 
no,  sir. 

Q.  Were  you  on  the  great  register  in  any  county  but  this  since  you  came  to  this 
State  i — A.  None,  to  mv  knowledge;  no,  sir. 

J.  A.  SCOTT. 

Deposition  of  E,  A.  Edwards, 

Question.  State  your  name,  age,  place  of  residence,  and  occupation. — Answer.  My 
nauH'  is  E.  A.  Edwards;  I  am  thirty-three  years  of  age;  I  am  a  merchant,  and  reside 
in  8au  Buenaventura. 

(^.  Are  you  acquainted  with  the  previous  witness,  J.  A.  Scott  ? — A.  I  am. 

i}.  When  did  yon  tirst  become  acnnainted  wilh  him  f — A.  I  think  it  was  the  early 
part  of  1^57(3 ;  the^vinter  of  lti7(i. 

(^.  Where  f — A.  At  Lyons  Station. 

Q.  When  clid  y«m  lirst  see  him  iu  this  town,  or  about  when? — A.  I  couldn't  tell  the 
month  ;  I  think  that  he  was  lirst  here  the  early  part  of  the  summer  or  spring  of  187(). 

(^.  What  business  was  he  engaged  in,  if  any.  when  you  tirst  saw  him  here  f — A.  He 
was  superintending  the  retinery  of  the  Star  Oil  Works  Company. 

Q.  The  samtt  company  that  he  is  now  employed  l)y  * — A.  The  same. 

C^.  Do  you  know  of  his  looking  for  a  house,  or  having  any  one  else  looking  for  a 
houf<e  for  him  at  any  time  (luring  the  summer  of  187(5  ?  If  so,  state  what  yon  know 
about  it. — A.  Some  time  during  the  latter  part  of  the  summer  of  1876 — 1  think  it  was 
about  the  middle  of  August — he  was  here  with  his  wife,  stopj)ing  at  the  Santa  Clara 
House,  and  I  asked  him  if  the  company  for  whom  he  worked  had  concluded  to  locate 
in  here.     He  said  that  it  ha<l,  and  that  he  would  like  to  have  me  get  him  a  house. 

Q.  Do  you  know  anything  abotit  the  company  locating  in  here,  or  intending  to  do 
so.  from  anything  learned  from  any  member  of  the  company  *  If  so,  state  what. — ^A 
Yes,  sir  :  Mr.  Scotield,  one  of  the  members,  told  me  that  they  would  put  Scott  here. 

Q.  Was  there  any  reason  assigned  by  Mr.  Scotield,  or  any  other  member  of  the  com- 
pany, why  D.  S.  Scott  should  not  know  that  J.  A.  Scott  was  to  relieve  him  of  the 
charge  of  the  refinery  here  f — A.  I  could  not  Siiy  positively  that  any  member  of  the 
company  did;  all  expressions  about  that  emanated  from  J.  A.  Scott,  and  not  from  any 
member  of  the  companv  ;  I  think  so. 

E.  A.  EDWARDS. 

Here  we  have  y)re8ente(l  to  the  House  all  of  the  evidence  iu  regard 
to  J.  A.  Scott.  He  way  on  the  great  register;  he  himself  should  know 
belter  that  any  one  else  where  his  residence  was.  The  evidence  is  not 
sutticient  to  show  that  he  was  not  a  legal  voter;  and,  besides  this,  the 
evidence  does  not  show  for  whom  he  voted.  For  both  of  these  reasons 
his  vote  should  not  be  rejected  or  deducted  from  tiie  vote  for  Pacheco. 

The  minority  therefore  claim  that,  as  to  the  four  voters  the  testimony 
in  relation  to  whom  we  have  been  considering,  their  ballots  cannot  be 
rejected;  and  consequently,  instead  of  deducting  from  Pacheco  twelve 
votes,  as  reported  by  the  majority,  there  should  only  be  deducted  eight. 
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ILLEGAL   VOTING   FOR   CONTESTANT. 

Tbe  majority  concede  that  the  following  persons  voted  illegally  for 
contestant,  viz  :  John  Doran,  John  Geddens,  William  A.  Brophy,  Joseph 
Marks,  James  A.  Keys.  In  this  the  minority  concnr,  so  that  there  are, 
by  the  nnaniiuous  opinion  of  the  committee,  five  votes  to  be  dedncted 
from  the  contestant  on  account  of  these  voters. 

But  the  majority  report  that  the  following-named  persons  did  not 
vote  illegally,  «S:c.,  for  contestant,  and  therefore  that  no  <leductions  shall 
be  made  from  his  vote  on  their  account,  viz:  Jesus  Yorba,  Thomas 
O'Mara,  Thomas  H.  Methvin,  George  M.  Clark,  Gustave  C.  Perret,  John 
Petei*son.  In  this  the  minority  do  not  concur.  We  insist  that  these 
men  voted  illegally  for  contestant,  and  therefore  their  votes  should  be 
deducte<l. 

We  therefore,  for  the  convenience  of  the  House,  present  the  evidence 
as  to  each. 

Jesuff   Yorba. 

As  to  this  man,  the  majority  concede  that  he  voted  illegally,  but  claim 
that  the  evidence  is  not  sufficient  to  prove  that  lie  voted  for  Wigginton. 
It  is  not  necessary,  therefore,  to  insert  the  evidence  as  to  the  illegality 
<»fbis  vote;  we  will  therefore  only  produce  that  relating  to  the  person 
fur  whom  he  voted. 

T.  J.  Daly  testified,  pp.  100,  101 : 

(^.  WtTt*  yoii  a  voter  of  Sail  Die<:co  in  last  November;  if  so,  in  what  j)rreiii('t  .' — A. 
V»-s  sir;  in  tirst  ward — Old  Town. 

<^.  Ilyoii  know  whetlier  Jesus  Yorha  voted  on  7tb  last  Noveinber  in  this  county,  tell 
wh^-ro  In*  vtited. — A.   lie  did,  at  rtrst  wnrd  in  this  eity. 

<4'  It'  yon  kncnv  what  his  i)olities  were  at  that  time,  please  state  ii.—A.  Democrat. 

\».  How  b>uj;  ha<l  Yorba  been  a  resident  of  lirst  ward  precinct  on  tbe  7tli  of  Noveni- 
i>er,  H7t)f — A.  He  had  been  in  Old  Town  about  ten  or  twtdve  day — hist  ward. 

U.  If  vou  t^ver  heard  him  sav  anvtbiui'  about  who  he  voted  f(»r  forCoii;^re.vsm{in  in 
thisdintrict,  or  for  whom  he  intended  to  vote  for  for  Con*;ressman,  ph'as«'  state  all  he 
>aitl  aUmt  it. 

1  Attorney  for  contestant  Wij^^inton,  F,.  Parker,  (dejects  to  tbeiiuestion  last  i)roposed, 
»uii  to  the  answer  which  is  inte«ided  to  elicit,  for  the  reason  that  the  answer  would 
<'uly  W  hearsay  testimonv.) 

A.  I  never  heard  him  say. 

^.  If  any  one  came  to  the  polls  with  said  Yorba  at  the  time  he  dei)osited  his  ballot, 
tell  who  he  was. — A.  Angle  .Smith. 

Q.  What  was  Smith's  politics? — A.  Democrat. 

y.  Whom  did  Smith  vote  for  for  Congressman,  do  you  know? — A.  I  do;  for  1*.  D. 
Wigginton. 

Cross-ezamiuation ; 

(4.  What  nationality  did  this  Jesus  Y'orba  belong  to  f — A.  Native  of  California,  I  be- 
lieve. 

Q.  Where  was  he  residing  at  the  time  you  knew  him  ? — A.  Old  Town.  He  was  here 
on  business. 

Q.  How  long  ha<i  you  known'him  on  the  day  of  election,  7th  November,  1^76! — A. 
I  did  not  know  his  name  until  ho  came  to  vote.  I  had  seeu  him  a  few  days  before 
that  in  San  Diego. 

Q.  Do  you  know  where  ho  was  residing  at  the  time? — A.  I  do  not  know  positively, 
bnt  I  think  at  Jo»6  Estadillo. 

i^.  To  what  political  party  does  Jos^^  M.  Estadillo  belong? — A.  H«?  is  a  l{e])ublican, 
but  did  not  consider  himself  a  voter;  he  claimed  to  be  a  citizen  of  Lower  California. 

Q.  Do  j'ou  mean  by  that  that  he  did  not  vote  at  that  election  ? — A.  I  do  ;  he  did  not 
vote. 

^.  WTiat  coiiutryman  was  J086  M.  Estadillo? — A.  A  Califoruian. 

Q.  What  conutrymau  was  Angle  Smith? — A.  Half-breed  American  and  Califoruian. 

Q.  How  do  yon  know  Angle  Smith  voted  for  P.  D.  Wigginton  ?— A.  He  tobl  me  so. 

Q.  Is  that  the  only  way  you  know  ? — A.  He  was  electioneering  all  the  day  for  Wig- 
ginton. 
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Q.  How  do  you  kuow  be  was  elect ionoering  all  the  day  for  Wiggiuton  * — A.  He  toM 
me  tbat  he  would,  and  other  parties  told  me  thnt  he  was. 

Q.  Then  all  you  know  about  his  vot'ng  for  P.  D.  Wiggintou  for  Cougressnian  No- 
vember 7,  1876,  is  what  you  have  heard  him  and  others  say  f— A.  He  was  the  only  one 
who  told  me  so. 

Q.  Were  you  an  officer  of  that  precinct? — A.  I  was  an  election  officer. 

Q.  Do  you  know  Yorba  ?— A.  I  do. 

Q.  Do  you  know  how  he  voted  for  Congressman  November  7187G? — A.  I  do  not. 

Q.  What  nationality  does  he  belong  to  ? — A.  Native  Californinn. 

Q.  Do  you  know  from  common  report  how  the  native  Californians,  as  a  class,  voted 
in  the  fourth  Congressional  district  of  California  for  Congressman  November  7,  187G? — 
A.  They  voted,  as  a  class,  for  Governor  Pacheco. 

Q.  Did  you  or  did  you  not  take  an  active  or  prominent  jmrt  in  the  election  which 
came  ort'7th  November,  1876,  in  first  ward  precinct? — A.  I  did  take  an  active  part. 

Q.  Do  you  consider  yourself  qualified  to  tell,  to  a  reasonable  certainty,  how  Jesus 
Yorba  voted  for  Ccmgressman  at  that  election  ? — A.  I  do  not. 

Q.  Have  you  an  opinion  as  to  how  he  voted  ? — A.  I  have. 

C^.  What  is  that  opinion  ? — A.  I  have  an  opinion,  based  on  report,  that  Yorba  voted 
for  Mr.  Pacheco. 

Q.  Do  you  know  that  tbe  native  Califomians  generally  vote  for  one  of  their  own 
race  when  he  is  a  candidate  for  office? — A.  They  do. 

Tlie  proof  is  that  he  was  a  Democrat  and  was  voted  by  Angle  Smith, 
a  strong  Democrat,  who  was  actively  supporting  Wiggintou^and  elec- 
tioneered for  Wigginton  all  daj' .  According  to  all  rules  on  the  subject, 
this  would  be  sufficient  to  establish  that  he  voted  for  AVigginton.  Cer- 
tainly, according  to  the  rnliug  of  the  majority  in  some  of  the  cases  pre- 
sented by  the  contestant,  it  is  amply  sufficient.  The  reason  given  by 
the  majority  for  holding  that  the  proof  will  not  warrant  finding  that  he 
voted  for  Wigginton  is  that  he  was  a  native  Oaliforniau,  and  it  is  asserted 
that  they  as  a  class  voted  for  Pacheco.  But  that  will  not  suffice,  lor  it 
does  not  appear  that  they  as  a  class  are  Democrats.  If  that  were  clearly 
proven  the  proposition  would  not  be  without  some  force.  But  even  then 
it  is  fully  answered  by  the  fact  that  Angle  Smith,  who  was  a  Democrat, 
who  voted  for  Wigginton  and  electioneered  for  Wigginton  and  went  to 
the  polls  with  Yorba,  was  one  of  these  same  natives — a  half  breed 
American  and  Californian. 

This  is  an  illegal  vote  for  Wigginton,  and  should  be  deducted. 

George  M.  Clark. 

This  man  wrote  his  name  on  his  ballot  for  the  express  purpose  of 
imparting  knowledge  of  the  fact  that  he  voted  that  i)articular  ballot.  It 
is  clear  that  under  the  statue  of  California  that  ballot  should  have  been 
rejected.    We  quote  the  statute.    Section  1207  : 

Sec.  1207.  When  a  ballot  fonnd  in  any  baUot-box  bearH  upon  if  any  iwi/>/'^i«ioM,  device, 
color,  or  Ihing^  or  is  folded  in  a  manner  to  desiji^ate  or  impart  knowledge  of  the  ptr$on  who 
voted  such  ballot,  it  musty  with  all  its  contents^  be  rejected. 

The  evidence  that  he  voted  for  Wigginton  is  distinct  and  emphatic. 
It  w^as  a  marked  ballot,  Clark  having  writt<.^i  his  name  on  it,  so  that  it 
could  be  known  that  he  voted  it. 

The  following  uncontradicted  testimony  makes  these  things  clear: 

Q.  Do  you  know  George  M.  Clark,  of  the  first  ward  ? — A.  I  do. 

Q.  Please  state  whether  or  not  Georj^e  M.  Clark  voted  at  the  first  ward  ]»recinct  in 
this  city  on  the  Tth  November,  1876. — A.  He  did. 

Q.  For  whom  did  he  vote  for  Congressman  ?— A.  For  P.  D.  Wigginton. 

Q.  If  there  was  any  mark  upon  his  ballot  at  the  time  he  voted  whicli  would  distin- 
guish it  from  other  baUots  after  it  was  deposited  in  the  box,  please  state  what  tliat 
mark  was. 

(Objected  to  by  attorney  for  Wigginton,  on  the  ground  that  it  presumes  that  the 
witness  knew  whether  or  not  the  ballot  hiwl  a  private  mark  on  it  at  the  time  it  was 
dei>osited  in  the  ballot-box,  and  on  the  ground  that  there  has  betMi  no  evidence  offered 
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or  given  tending  to  show  that  the  witness  poHsesscd  any  8U(;h  knowledge  or  informa- 
tion.) 

A.  There  was;  his  name  was  written  on  tlie  hottom  of  the  ticket. 

y.  If  Clark  said  anything  ahont  it  at  tlie  time  he  deposited  the  hallot,  tell  what  he 
Kaid.— A.  He  did.  He  bad  come  to  the  polls  two  ortlnve  times  to  vote,  and  when  near 
the  polls  James  McCoy  took  him  awnj';  he  came  again  just  hefore  the  ])oll8  clo80<l 
and  voted ;  he  then  said  that  he  had  written  his  name  on  the  ticket  so  that  old  Jim  would 
know  that  he  had  not  rated  against  his  wishes. 

<^.  If  you  were  acting  in  any  official  capacity  on  that  day,  please  tell  what  it  was. — 
A.  1  was;  I  was  one  of  the  judges  of  election. 

Thus  it  is  apparent  that  this  voter  put  this  mark,  his  name,  on  the 
ticket  for  the  express  purpose  of  imparting  knowledge  of  the  person  tcho 
rated  t7,  bringing  the  case  exactly  within  the  provisions  of  the  statute 
above  quoted. 

Bat  the  majority  say  that  the  name  was  written  on  the  face  of  the 
ballot.  Now,  read  again  the  statute  and  see  if  that  mfikes  any  ditterence. 
The  statute  is,  "when  a  ballot  found  in  any  ballot-box  bears  upon  it  any 
impression,''  &;c.  It  makes  no  kind  of  ditterence  w^here  that  impres- 
sion is  place<l.  When  such  a  ballot  is  found  it  must  be  rejected.  If 
the  device  or  impression  were  upon  the  back,  as  would  seem  to  be  the 
interpretation  of  the  majority,  then  the  ticket  need  not  find  its  way  into 
the  Ik)x,  because  it  could  be  detected  or  seen  before  it  went  in ;  but  it  is 
clear  that  no  matter  where  it  is  placed  on  the  ballot,  when  such  ballot 
is  found  it  is  to  be  rejected. 

But  the  majority  further  urge  that  there  is  no  evidence  that  this  bal- 
lot was  counted.  The  following  evidence  would  seem  to  settle  that 
question  as  well  as  the  question  as  to  whom  he  voted  for: 

DepoHttion  of  T.  J.  Daley. 

(Question.  l>id  yon  see  the  hallot  of  George  M.  Clark  deposited  in  the  ballot-hox  at 
that  election  f  — Answer.  I  did. 

Q.  Did  you  at  that  time  see  any  private  mark  upon  that  ballot  by  which  it  could  be 
dirtinjrnighed  from  other  ballots! — A.  I  did  not;  whore  I  was  sitting  I  could  not  see 
into  thi?  ballot-box. 

(^.  TIhmi  how  can  yon  say  there  was  a  privat**  mark  upon  the  ballot  which  he  voted 
that  day  ? — A.  After  the  polls  were  closed,  the  board  proceeded  to  count  the  votes.  A. 
L.  Seelt-y,  the  inspector,  handed  the  ballots  to  me,  one  by  one,  as  one  of  the  judges  of 
the  election,  to  read  them  to  the  clerks;  in  reading  the  ballots,  one  was  handed  to  me, 
*ihI  the  name  of  George  M.  Clark  was  written  on  the  bottom  of  it,  just  as  Clark  had 
^aid:  written  with  lead-pencil. 

Q.  Do  yon  know  of  yonr  own  knowledge  that  that  ballot  with  Clark's  name  npon  it 
"WW  voted  by  that  George  M.  Clark  f — A.  I  only  know  what  he  sai<l  when  he  voted  ; 
there  was  no  other  ticket  with  his  name  on. 

Redirect  examination : 

^.  Do  yon  know  the  handwriting  of  George  M.  Clark,  who  voted  at  that  precinct  as 
alKive  stated  f — A.  I  do. 

Q.  Was  the  name  on  that  ticket  in  his  own  handwriting  f — A.  It  was. 

i^.  Who  was  voted  for  for  Congressman  on  the  ballot  upon  which  was  written  the 
name  of  George  M.  Clark?— A.  P.  1).  Wigginton. 

Q.  What's  the  politics  of  James  McCovf — A.  Democrat. 

T.  J.  DALEY. 

It  seems  to  us  that  if  there  is  anything  phiin  in  this  case,  it  is  that 
this  vote  was  cast  and  counted  for  Wigginton,  and  should  be  deducted 
and  voted  for  ex)ntestant. 

Thomas  O'Mara. 

This  man  evidently  had  no  right  to  vote.  He  procured  the  name  and 
Dumber  of  another  person  on  the  great  register,  i>ersonated  tJiat  person, 
and  voted  for  contestant. 
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The  following  is  tbe  evidence  (Record,  page  149): 

William  W.  Kobinson,  being  duly  sworn,  says: 

Question.  How  lon«;  have  you  livod  in  the  city  of  Los  Angeles,  county  of  I^os  Ange- 
les, State  of  California? — Answer.   Eight  years  <m  the  ir>th  of  this  month. 

Q.  Were  you  at  the  polls  in  the  seeond  precinct  of  the  city  of  Los  Angeles  at  the 
election  of  Representative  in  Congress,  in  November,  iSHif  while  the  vote^  were  being 
ca^st? — A.  I  was. 

Q.  Did  you  see  the  ]>erson  vote  whu  gave  his  name  as  Thomas  O'Mara,  voting  num- 
ber 595:?  on  the  great  register  of  Los  Angeles  County? — A.  I  di<l. 

Q.  Was  his  vote  challenged  ? — A.  It  was.     I  challenged  it. 

Q.  On  what  grounds,  and  for  what  reasons f — A.  On  the  ground  that  he  was  not  a 
citizen  of  the  United  States,  and  that  he  was  not  on  the  great  register;  that  he  was 
not  th»'  person  whose  name  he  was  voting. 

Q.  Was  his  ballot  received  by  the  board  of  election  f — A.  It  was. 

Q.  Why  did  you  challenge  his  vote  on  tbe  reasons  heretofore  stated  f — A.  Because  a 
short  time  previously,  on  the  same  day,  he  was  in  the^county  clerk's  office,  and  wanted 
the  county  clerk,  myself,  and  several  others  to  get  him  naturalized,  he  stating  that  he 
was  not  naturalifAHl,  but  that  he  had  served  in  the  Army,  and  had  a  right  to  bo  natur- 
alized ;  but  he  had  no  papers  to  «how  that  he  Inwl  served  in  the  Army.  The  county 
clerk  t<dd  him  that  there  was  no  court  in  session,  and  that  he  could  not  be  natural- 
ized that  day.  lie  also,  at  that  time,  gave  a  ditlerent  name  from  that  under  which  he 
voted,  flis  age  was  apparently  over  sixty,  while  his  age  ou  the  great  register,  at  that 
<late,  was  thirty- four.     I  mean  the  name  by  which  he  voted. 

Q.  Did  you  hear  this  party  state  how  he  voted  or  intended  to  vote,  or  see  him  re- 
ceive the  ballt)t  which  he  voted  f 

(Objected  to  by  Mr.  Ganahl  as  leading.) 

A.  He  told  Mr.  Potts,  myself,  and  othei-s,  while  in  the  clerk's  office,  and  afterward 
to  myself,  but  before  he  voted,  that  he  was  a  good  Democrat,  and  wanted  to  vote  the 
Democratic  ticket.  He  cajue  to  the  polls  with  his  ticket  direct  from  a  stand  kept  by 
Mr.  Roeder,  a  Democrat,  Avho  afterward  told  me  that  he  gave  him  his  ticket  and  num- 
ber— and  he  had  his  number  on  a  ])iece  of  paper  when  he  came  to  the  j)olls. 

(Counsel  for  contestant,  Wigginton,  moves  to  strike  out  all  the  testimony  as  to  the 
declarations  of  the  voter;  as  to  his  intention  and  desire  to  vote  the  Democratic  ticket, 
as  the  same  furnish  no  evid<Mice  of  the  fact  that  the  voter  cast  his  vote  for  Mr.  Wig- 
ginton, as  it  appears  from  the  county  of  Los  Angeles  and  the  city;  also,  that  there 
were  at  least  over  two  hundred  Democrats,  so  called,  who  voted  for  Mr.  Tilden  and 
who  did  not  vote  lor  Mr.  Wigginton,  and  out  of  that  number  at  least  one  hundred  and 
twenty-live  who  voted  for  Mr.  Pacheco. 

Contestant  Wigginton  obJiMts  to  the  statements  of  Roeder  to  the  witness  Robiusou 
as  wholly  incompetent,  upon  the  ground  that  the  same  are  hearsay.) 

(^.  How  long  sin<;e  you  have  seen  tlm  person  referred  to  who  cast  the  vote  f — A,  1  do 
not  know  th.'it  I  have  seen  him  since  the  day  he  ca-^t  the  vote. 

Q.  Did  you  examine  the  ballots  that  were  distributed  by  Mr.  Roeder  on  that  day; 
and,  if  so,  what  name  was  upon  said  ballots  for  Representative  in  Congress  from  this 
Congressional  district  ? — A.  I  did;  and  Mr.  Wigginton's  name  was  on  all  the  tickets  I 
saw  for  Congress. 

Q.  Do  you  know  where  the  party  to  which  you  have  referred  as  voting  is  at  the 
present  time? — A.  I  do  not. 

Q.  Was  the  party  to  whom  you  refer  as  voting  on  number  5953  the  same  party  de- 
scribed in  the  great  register  of  1870,  of  Los  Angeles  County,  under  that  number  f — A. 
He  xvnn  not;  he  was  a  much  older  man. 

It  seems  to  us  that  this  is  a  clear  case  of  falsely  personating  another. 
There  is  no  evidence  that  weakens  the  force  of  what  is  quoted  above. 
On  the  contrary,  it  is  strengthened  by  the  cross-examination,  as  witness 
the  following: 

Q.  Is  not  your  entire  evidence,  as  to  the  identity  of  the  party  voting  with  the 
Thomas  O'Mara  enrolled,  bjised  upon  the  appearance  of  the  party  voting  and  the  en- 
tries in  the  great  register  opposite  the  name  of  Thomas  O'Mara f — A.  Partly  so;  but 
it  is  based  also  upon  his  own  i*epeated  declarations  above  testified  to. 

Q.  Did  he  not  in  these  declarations  state  to  you  that  his  name  was  Marja? — A.  My 
recollection  is  that  he  gave  his  name  as  Patrick  or  John  Mara.  It  certainly  was  not 
niomas  O'Mara. 

This  was  clearly  an  illegal  vote  for  Wigginton. 
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Gustave  C\  Ferret 

Tlii8  mau  voted  for  contestant  without  being  naturalized.  The  fol- 
lowing evidenc<>  is  conclusive  on  that  subject  (see  Eecord,  p.  152): 

Mr.  Alfred  James  sworu. 

QuejitioD.  Where  do  you  now  reside,  uud  if  iu  Loh  Angeles  County,  Calilbruia,  how 
loni;  h:ive  you  been  a  resident  of  said  place  ? — Answer.  I  resid*^  iu  Los  Au«^eles  County, 
Califoniia,  and  have  resided  there  between  ei^ht  and  nine  years. 

i^.  Were  you  at  the  poUs  in  the  fourth  precinet,  city  of  Los  Au«;eleb,  at  the  election 
for  Representative  in  Congress  on  November  7,  IfilGi — A.  1  was. 
t^.  Did  you  see  the  person  vot«  who  jjjave  his  name  as  Gustave  C.  Perret  f  — A.  I  did. 
Q.  Was  his  vote  challen«jed  f — A.  I  challen«i;ed  his  v«)te. 

(i.  On  what  grounds  did  you  challenge  his  vote/ — A.  On  the  ;L?roun(l  tliat  he  was 
inn  ii  citizen  of  the  United  Stat^js,  and  also  that  his  name  was  not  on  tlie  j»;reat  reg- 
ister of  Los  Angeles  County. 
*^.  Was  his  ballot  received  by  the  board  of  election  ? — A.  It  was. 
(\.  Do  you  know  from  wliom  he  procured  his  ballot  i — A.  Of  my  own  knowledge  1 
do  not.  He  wjw  inmiediately  prior  to  the  time  when  he  presented  bis  ballot  in  com- 
pany with  J.  L.  Ari>iu,  and  Ar))in  during  that  day  was  frequently  iu  company  and  ap- 
parently iu  consultation  with  Thomas  D.  Mott,  and  I  also  think  withTbomas  Kowan, 
Uitli  of  whom  were  actively  at  work  on  that  day  for  the  Democratic  ticket,  including 
P.  D.  Wigginton  for  Represenfative  in  Congress. 

Q.  How  long  have  you  known  Thonms  D.  Mott,  G.  L.  Arpin,  and  Thomas  Rowan, 
ami  what  have  been  their  political  affiliations  during  that  time?— ?A.  I  have  kROwn 
tliein  about  tive  vears,  durin«jr  all  of  which  time  I  have  known  them  to  be  a<*tive  mem- 
tiers  of  the  Democratic  party. 

(f.  How  long  since  you  have  seen  the  man  who  voted  as  Gustave  C.  Perret  f — A.  I 
have  not  seen  him  since  the  dav  he  voted. 

Q.  Do  you  know  where  h«  now  is  f — A.  I  do  not;  T  have  made  inquiries  concerning 
his  \vlien»about8  without  gaining  any  infonnation  relating  thereto. 

Cross-examined: 

't'.  Dill  the  nuin  Perret  swear  in  his  vote  ? — A.  He  did. 

<^  Dill  he  present  his  card  of  registration  .' — A.   He  did. 

<,».  Do  you  not  know  that  he  voted  for  Pachecof — A.  I  do  iu)t. 

(/.  Do  you  not  kn<»w  that  Thomas  D.  Mott  and  Thomas  Rowan  are  warm  friends  of 
Mr.  Parheco  ?— A.  1  do  not. 

<^  Do  yon  not  know  at  least  a  hundred  so-called  Democrats  voted  for  Mr.  Pacheco 
ill  ThLs  city  f— A.  I  do  not. 

V-  Do  you  know  how  this  man  Perret  voted,  whether  for  W^igginton  or  Pachecof — 
A.  I  <lo  n«»t. 

^.  Are  you  a  Know-Nothing  or  a  Republican  ? — A.  I  am  a  Republican. 
y.  An'  you  not  an  active  Republican,  an<l  were  you  not  holding  ottice  under  the 
Pnl»-ral  Government  in  November  last,  and  did  you  not  as  such  take  an  active  part  iu 
th»- election  in  that  month f — A.  I  am,  and  was  at  that  time  register  of  the  United 
»!*tates  land  oflice  in  this  city,  but  took  no  nu>re  active  part  in  the  election  than  I  deemed 
it  :ijv  dutv  to  mv  ])artv. 

ALFRED  JAMES. 

John  Brierly,  on  p.  159,  testifies: 

V'  1^*>  you  know  Gnstave  C.  Perret,  and  did  you  know  him  the  day  of  the  election, 
November  7,  IbT b  ? — A.  I  saw  iiim  at  the  polls  in  the  fourth  precinct  of  Los  Angeles 
City.  Los  Angeles  County,  at  that  election.     I  have  no  other  acquaintance  with  nim. 

V.  Was  his  vote  challenged  at  the  time  you  refer  to?  If  so,  state  what  occurred. — 
A.  D  was  challenged  by  Alfred  James,  on  the  grounds  that  he  was  not  a  citizen  of  th© 
Tuifed  States,  and  that  he  was  not  enrolled  upon  the  great  register  of  Los  Angeles 
County.  He  |»resented  a  certiticate  of  registration,  and  his  vote  was  received  by  th© 
Ward  of  election. 

Q.  Whjit  do  you  know  of  his  politics  at  that  time  and  before? — A.  I  had  no  personal 
acquaintance  with  him,  and  only  know  the  politics  of  the  person  who  gave  him  his 
baUot  and  was  his  witness  when  he  a])plied  lor  naturalization  papers. 

(^.  Who  wan  the  nnin  that  gave  him  his  ballot,  and  what  kind  of  ballots  was  he  dis- 
tributing at  the  time  he  gave  Perret  his  ballot? 

(Objected  to  by  counsel  for  contestant  as  incompetent,  immaterial,  and  irrelevant.) 

A.  His  name  was  J.  L.  Arpin.  He  was  distributing  straight  Democratic  ballots  at 
that  time. 

(^.  Do  you  swear  that  Perret  voted  the  straight  Democratic  ticket  ?— A.  I  have 
stated  that  I  Lave  no  personal  acquaintance  with  Perret,  and  know  nothing  as  to  how 
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lie  vot«tl,  except  that  J.  L.  Arpin,  who  was  working  for  the  straight  Democratic  ticket 
and  distrihnting  straight  Democratic  hallot«,  was  Ferret's  witness  when  he  applied  to 
he  naturalized,  and  Arpin  gave  Pen'et  his  hallot. 

Q.  Do  yon  swear  that  he  vot«d  the  hallot  that  Arpin  gave  him  ? — A.  I  cannot  swear 
that  he  voted  that  hallot,  though  I  went  to  the  polls  and  requested  Mr.  James  to 
challenge  his  vote,  and  was  ohserving  him  closely,  until  he  gave  his  hallot  to  the  in- 
spector of  the  election,  and  I  tirmly  helicve  he  did  not  change*  the  liallot  after  ho  re- 
ceived it  from  Arpin. 

Q.  I  do  not  ask  you  as  to  your  helief ;  I  ask  you  to  swear  to  what  you  know. — A.  As 
all  ballots  in  this  State  are  uniform  in  size  and  style  of  paper  and  printing,  and  the 
law  forbids  the  unfolding  of  a  ballot  within  one  hundrec'  feet  of  the  polls,  I  cannot  and 
do  not  know  how  anybody  voted*  exc(;i>t  myself;  and  by  the  statements  of  other 
voters  I  do  not  know  how  Perret  voted. 

JOHN  R.  BKIERLY. 

This  man  Perret  had  not  been  naturalized.  It  is  perfectly  clear  that 
he  was  not  naturalized  until  the  2d  of  December  following  ihe  election^ 
as  is  shown  by  the  following  records : 

In  the  county  court  of  the  State  of  California. 
Present,  Hon.  H.  K.  S.  O^Melveny,  judge. 

In  the  matt«;r  of  the  application  of  Gustave  C.  Perret,  an  alien,  to  become  a  citizen  of 
the  United  States  of  America,  in  open  court,  November  term,  A.  D.  1876,  this  2d  day 
of  December,  A.  D.  1876,  as  yet  of  said  term. 

It  appearing  to  the  satisfaction  of  this  court,  by  the  oaths  of  J.  L.  Arpin  and  citizens 
of  the  United  States  of  America,  witnesses  for  that  ])urpose,  first  duly  sworn  and  ex- 
amined, that  Gustave  C.  Perret,  a  native  of  Switzerland,  resided  in  the  United  States 
of  America  three  years  next  preceding  his  arriving  at  the  age  of  twenty-one  years, 
and  that  he  has  continned  to  reside  in  the  United  States  to  tli«  present  time,  and  has 
resided  within  the  limits  and  under  the  jurisdiction  of  the  United  States  five  years  at 
least  last  past,  and  within  the  State  of  California  for  one  year  lust  past ;  and  that  dur- 
ing all  of  said  five  years'  time  he  has  behaved  as  a  man  of  good  moral  character, 
attached  to  the  principles  of  the  Constitution  of  the  United  States,  and  well  disposed 
to  the  good  order  and  happiness  of  the  same;  and  the  said  applicant  has  declared  his 
intention  to  become  a  citizen  of  the  United  States;  an<l  having  now  here  before  this 
court  taken  an  oath  that  he  will  support  the  Constitution  of  the  United  States  of 
America,  and  that  he  doth  absolutely  and  entirely  renounce  and  abjure  all  allegiance 
and  fidelity  to  every  foreign  prince,  pot^jutate,  state,  or  sovereignty  whatever,  and 
particularly  to  the  republic  of  Switzerland: 

It  is  therefore  ordered,  adjudged,  atid  decreed  that  the  said  (rustave  C.  Perret  be, 
and  he  is  hereby,  admitted  aiul  declared  to  be  a  <*itizun  of  the  United  Stat«^s  of 
America. 

H.  K.  S.  O'MELVENY, 

County  Judge. 

Signature : 

Gustave  C.  Perrkt. 

Office  of  the  Clerk  of  the  Coi:xty  Coi  rt  of  the  State  of  California, 

In  and  for  the  county  of  Los  AngeUs,  «« : 

I,  A.  W.  Potts,  clerk  of  the  county  court  of  the  State  of  California,  in  and  for  the 
county  of  Los  Angeles,  said  court  being  a  court  of  record,  having  common-law  juris- 
diction and  a  clerk  and  seal,  do  certify  that  the  above  is  a  true  copy  of  the  act  of 
natnralization  of  Gustave  C.  Perret,  witb  affidavit  of  witness  and  applicant  attacheil, 
as  the  same  appears  ux»(m  the  records  of  said  court  now  in  my  othce. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  afiixe<l  the  seal  of  said  court 
this  14th  day  of  September,  in  the  year  of  our  lord  one  thousiind  eight  hundred  and 
seventv-seven,  and  in  the  vear  of  our  independence  the . 

[SEAL.]  ■  A.  W.  POTTS,  Clerk. 

By  D.  M.  ADAMS,  Deputy  Clerk. 

United  States  of  Ameri(;a,  State  of  California : 

In  the  conntj'  court  of  the  county  of  Los  Angeles,  county  of  Los  Angeles,  ss. 

In  the  matter  of  the  application  of  Gus.  C.  Perret  to  be  admitted  a  citizen  of  the 

United  States. 

J.  L.  Arjiin,  of  said  county,  being  duly  sworn,  testifies  and  says  that  he  is  will  ac- 
quainted  with  the  A))ove-Dame<1  Gus  C.  Perret,  and  has  been  so  acquainted  with  him 
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for  tive  years*,  and  that  the  said  Giia.  C  Ferret  lias  coutinually  resided  within  the  iiui- 
its  and  uuder  the  jurisdiction  of  the  United  States  of  America  for  iive  years  last  past, 
and  for  one  year  last  past  within  the  State  of  California;  and  that  during  such  time  he 
has  behaved  himself  as  a  man  of  good  moial  character,  attached  to  the  principles  of 
the  Constitution  of  the  United  States,  and  well  disposed  to  the  good  order  and  hap- 
piness of  the  same. 

Sabscribed  and  sworn  to  in  open  court  this  2d  day  of  December,  A.  D.  1876. 

[SEAL.)  *  A.  W.  POTTS,  Clerk, 

State  of  CALiFORNiA,Cotfi»<^  of  Loa  Jngeles,  m: 

I,  Gns.  C  Perret,  do  solemnlj'  swear  that  1  will  support  the  Constitution  of  the 
United  States,  and  I  do  absolutely  and  entirely  renonnce  and  abjure  all  allegiance  and 
fidelity  to  all  and  every  foreign  prince,  potentate,  state,  or  sovereignty  whatever,  and 
particularlv  to  the  Repnblic  of  Switzerland. 

GUSTAVE  C.  PERRET. 

Subscribed  and  sworn  to  in  open  court  this  Ud  day  of  December,  A.  D.  1876,  before 
me. 

These  records  show  beyond  question  that  this  man  was  not  naturalized 
until  December  2,  1876.    His  vote  must  therefore  be  rejected. 

Johth  Peterson. 

This  man  procured  naturalization  papers  by  fraud.  His  papers  were 
procured  by  means  of  perjured  testimony.  This  is  shown  bj^  the  evi- 
dence of  Peterson  himself.     (See  Kecord,  p.  144.) 

He  testifies  as  follows : 

John  Pktkrson,  being  called  and  examined  a8  a  witnctis  on  behalf  of  Mr.  Pacheco, 
and  being  first  duly  sworn,  testitie*!  hh  follows: 

QaeKtion.  Where  do  you  live! — Answer.  In  Red  Wood  City,  Cal. 

Q.  How  long  have  you  lived  here? — A.  Four  years  the  SWth  of  January  next. 

Q.  Did  you  vote  atthe  last  Presidential  and  Congressional  election  on  November?, 
1?70?— A.  Yes,  sir;  I  did. 

Q.  Where? — A.  In  Re<lwood  City,  San  Mateo  County,  California. 

Q.  Who  did  you  vote  for  t — A.  1  voted  for  Tilden  for  President. 

^.  Who  did  you  vote  for  for  Congressman  ? — A.  I  have  forgotten  his  name.  I  voted 
tie  Democratic  ticket. 

^.  Was  it  the  straight  Democratic  ticket  ? — A.  It  was.  I  voted  the  straight  Demo- 
cratic ticket. 

V-  Would  you  know  the  name  of  the  Congressman  if  you  heard  it  ? — A.  I  think  I 

Q.  Was  it  P.  D.  Wigginton  f — A.  Yes,  sir. 

Q.  Whrre  were  you  born  ? — A.  In  Sweden. 

Q.  When  did  you  come  to  the  United  States  to  reside  ? — A.  In  1868. 

<^.  How  old  w^ere  you  when  you  ctfme  ? — A.  I  was  born  on  the  17th  of  June,  1841. 

^.  How  old  were  you  when  you  came  in  1868? — A.  I  was  26,  going  on  27  years. 

^.  Did  you  offer  to  register  m  Redwood  City  before  the  Presidential  election? — A. 

Q.  Did  you  apply  for  naturalization  at  Redwood  City  ? — A.  Yes. 

Q.  When  ? — A.  The  day  before  the  election. 

Q.  Did  you  get  naturalized  then  ? — A.  No,  sir. 

Q.  Why  f  State  what  occurred. — A.  I  had  no  witnesses  there  who  knew  me  in  Cal- 
ifornia under  age.    I  was  in  California  in  1858,  but  did  not  remain  then. 

Q.  How  did  yon  come,  and  what  was  you  doing  here  in  1858? — A.  I  came  in  a  vessel. 

Q.  What  was  you  doing  on  the  vessel  ? — A.  I  belonged  to  the  ship  as  one  of  the  crew. 

Q.  Did  you  remain  on  board  of  her  and  go  away  with  her  ? — ^A.  Yes,  sir. 

Q.  Where  did  you  go  to  f — A.  We  went  to  Newcastle,  England. 

Q.  What  was  the  snip ;  where  did  she  belong  ? — A.  The  Alert ;  Copenhagen,  Den- 
mark. 

Q.  Where  did  you  go  to  from  Newcastle? — A.  We  went  back  to  Denmark. 

Q.  WTien  did  you  next  return  to  the  United  States  ?— -A.  To  New  York,  in  1867. 

Q.  Did  you  remain  then  in  the  United  States,  or  return  ? — A.  I  shipped  from  New 
Vork  in  IS67,  and  came  to  San  Francisco  in  1868. 

Q.  When  yon  applied  for  naturalization  at  Redwood  City  the  day  before  the  last 
Pteddential  election,  had  you  first  papers — I  mean  your  declaration  of  intention? — A. 
No;  I  did  not  have  them. 
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Q.  Did  the  clerk  of  the  court  ask  you  for  thera  ? — A.  Yes,  sir. 

Q.  Did  he  refuse  to  uaturaiize  you  because  you  had  not  your  first  i>aper8  T — A.  Yes, 
sir. 

Q.  What  did  you  then  do  relative  to  getting  out  your  papers  ? — A.  Then  I  went  hack 
to  my  place  here  in  Redwood  City,  where  1  had  a  saloon,  and  one  of  my  witnesges  come 
along  with  me  to  my  saloon,  and  asked  me  if  I  wanted  to  go  down  to  San  Francisco, 
he  would  try  to  get  the  papers  out  for  me.  Then  I  said  I  did  not  care  about  going  to 
the  city  if  I  did  not  get  my  papers  in  Redwood  City.  So  he  said  to  me,  '*  Come  along" ; 
and  he  started  otf  to  San  Francisco  the  day  before  the  election. 

Q.  What  did  you  do  after  you  got  to  San  Francisco  ? — A.  W^  went  up  to  the  twelfth 
district  court  to  see  if  we  could  get  my  naturalization  papers.  When  we  got  there 
we  found  we  could  not  get  them  before  half  past  eleven  that  evening. 

Q.  Did  you  go  to  the  court  at  half  past  eleven  o'clock  that  night  ? — A.  Yes,  sir. 

Q.  State  what  was  done  there. — A.  That  witness  I  had  with  me,  named  John  Hanna, 
he  spoke  to  the  judge  about  getting  my  naturalization  papers. 

Q.  Did  the  clerk  swear  Hanna  as  a  witness  for  youf — A.  Yes,  sir. 

Q.  What  did  the  judge  ask  Hanna  ? 

(Objected  by  Mr.  Wigginton  upon  the  ground  that  it  is  an  attempt  to  show  by  the 
witness  the  record  of  the  twelfth  district  court  of  this  State,  and  that  the  same  is 
irrelevant  and  secondary  evidence. ) 

A.  He  asked  Hanna  if  he  knew  me  in  California  under  age. 

Q.  What  was  Hannahs  answer  ? 

(Objection  same  as  above.) 

A.  He  said  he  knew  me  in  California  in  1858. 

Q.  When  did  you  first  ever  see  Hanna  f — A.  Saw  him  first  in  San  Francisco,  in  1870 
or  1871. 

Q.  Did  you  then  get  your  papers  from  the  twelfth  district  court  f — A.  I  did. 

Q.  On  these  papers  did  you  get  registered  in  Redwood  City  t 

(Objects  as  secondary.) 

A.  I  did. 

Q.  Who  wjvs  it  that  proposed  to  you  to  go  to  San  Francisco  and  get  naturalized  ? 

(Objection,  as  immaterial  and  irrelevant,  and  further  that  there  is  no  evidence  that 
he  was  ever  naturalized.) 

A.  John  Hanna. 

Q.  You  mean  the  John  Hanna  that  was  the  witness  f — A.  Yes,  sir. 

Cross-examination  by  Mr.  Wigginton ; 

Q.  Do  you  know  of  your  own  knowledge  who  was  the  owner  of  the  vessel  on  wliich 
you  came  to  the  United  States  in  1858  f— A.  His  name  was  Hans  Sjourensen. 

Q.  Was  he  the  master  of  the  ship  ? — A.  No ;  he  was  the  owner. 

Q.  How  do  you  know  he  was  the  owner  f — A.  I  know  by  hearing  the  captain  and 
ci-ew  say  so. 

Q.  When  you  first  came  to  the  United  States,  where  did  you  land  ? — A.  In  San 
Francisco. 

Q.  How  long  did  you  remain  there  ?— A.  About  two  months  or  a  little  more. 

Q.  What  did  you  do  while  you  were  heref — A.  I  remained  on  board  the  vessel  in 
the  harbor. 

Q.  When  you  left  San  Francisco  had  you  any  intention  of  returning  T — A.  No,  sir. 

Q.  When  did  you  first  form  the  intention  of  raiding  in  and  becoming  a  citizen 
of  the  United  States?— A.  Since  18G8. 

Q.  When  you  went  before  the  twelfth  district  oourt,  in  San  Francisco,  and  applied 
for  your  citizen-papers,  did  you  or  did  you  not  know  that  you  were  not  entitled  to 
themf — A.  I  did  not  know  whether  I  was  entitled  to  them  or  not. 

Q.  Did  you  understand,  in  making  that  application,  that  it  was  necessary  for  Hanna 
to  swear  that  he  knew  you  in  California  in  1858  f — A.  No,  sir ;  1  did  not. 

Q.  Did  you  hear  Hanna  swear  that  he  knew  you  in  Californi,  in  1858  f — A.  Yes,  sir. 

Q.  Did  you  object  when  you  heard  him  swear  it,  or  did  you  remain  silentf — A.  I  re- 
mained silent ;  said  nothing. 

Q.  Who  paid  yonr  expenses  to  San  Francisco  ? — A.  I  did. 

Q.  To  whom,  if  any  one,  have  you  made  a  statement  of  the  facts  and  circumstances 
under  which  you  procured  your  citizen-papers  ? — A.  I  stated  it  to  Mr.  Van  Dusen,  the 
attorney  here,  in  the  United  States  district  attorney's  office  in  San  Francisco,  some 
time  in  November  or  December  of  last  year. 

Q.  Can  you  swear  positively,  of  your  own  knowledge,  that  the  name  of  P.  D.  Wig- 
gington  was  on  the  ticket  which  you  voted  at  the  election  in  November,  1876 1 — A. 
No,  sir  I  cannot  swear  exactly ;  it  was  the  straight  Democratic  ticket,  but  I  did  not 
take  particular  notice  of  it. 

Q.  Give  the  name  of  any  one  man,  or  more,  that  you  are  sure  you  voted  for  in  the 
Presidential  election  of  1876. — A.  I  voted  for  Tilden.     That  is  all  I  know. 
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Q.  Are  you  as  sure  that  j-ou  voted  for  Tilden  as  you  arc  of  anything  else  you  have 
te*tifiwl  to  in  this  deposition? — A.  Yes,  sir. 

Q.  Do  yon  read  and  write  English  readily  f — A.  I  can  read  English,  but  cannot 
whi*  it. 

Q.  Did  you  read  your  ticket  before  you  voted  it? — A.  I  looked  over  it,  but  did  not 
take  particular  uotice  of  all  that  was  on  it. 

Q.  Are  you  sure  that  Tilden's  name  was  on  itf — ^A.  Yes,  sir. 

Redirect  by  Mr.  Van  Dusen  : 

Q.  Do  yon  remember  of  Hafina  being  tried  for  perjury  in  the  United  States  district 
court  last  winter  f 

(Objected  to  as  irrelevant  and  secondary.) 

A.  Yes,  sir. 

Q.  Were  you  a  witness  for  the  Government  in  that  case  ? 

(Same  objection  as  above.) 

A.  Yes,  sir. 

Q.  When  you  say  you  voted  for  Tilden,  or  that  Tilden's  name  was  on  the  ticket, 
do  you  mean  you  voted  the  straight  Democratic  ticket,  and  for  Democratic  electors 
and  Congressman  f 

(Objected  to  as  leading,  and  being  in  the  nature  of  a  cross-examination  of  the 
cro88-4'xamination  of  the  defense.) 

A.  Yes,  sir. 

JOHN  PETERSON. 

• 

5ow  here  is  a  clear,  palpable  case  of  procuring  fraudulent  naturaliza- 
tionpajiers.  In  the  majority  report  the  singular  doctrine  is  asserted 
that  because  these  papers  were  issued  by  a  court  of  competent  jurisdic- 
tion and  were  regular  on  their  face,  tliey  cannot  be  '^attacked  collat- 
eraUy."  That  is  to  say,  if,  by  means  of  perjur3%  a  man  cail  commit 
a  fraud  upon  the  court  and  upon  the  law,  and  thereby  get  his  papers,  he 
can  get  the  benefit  of  that  fraud,  and  when  he  presents  himself  as  a 
voter  his  vote  must  be  received.  Just  what  is  meant  by  the  majority 
by  saying  that  the  papers  cannot  be  attacked  collaterally  is  not  very 
clear.  We  can  conceive  of  nothing  that  can  be  meant  except  that 
somebody  would  have  to  go  into  court  and  in  a  direct  proceeding  set 
aside  the  papers  for  fraud.  We  cannot  believe  that  this  House  will 
ever  indorse  such  a  preposterous  doctrine.  The  rule  of  law  is  stated  by 
McCrary,  section  21,  just  the  reverse  of  what  is  here  ruled  by  the  major- 
ity. Parol  evidence  is  competent  to  prove  the  fraud,  and  when  it  is 
proven  the  vote  is  rejected.  This  was  clearly  an  illegal  vote  for  Wig- 
ginton  and  must  be  rejected. 

Thomas  S.  Methvin, 

This  man  voted  for  Wigginton  illegally.  He  had  left  the  State  with 
his  family  two  or  three  years  before ;  he  went  to  Arizona  to  make  it  bis 
home,  and  only  returned  two  or  three  weeks  before  the  election.  That 
is  clear,  from  the  evidence,  which  is  as  follows  (p.  129,  Record) : 

Question.  State  yonrname,  ajje,  residence,  and  ocenpation. — Answer.  John  Saviers  ; 
oy  age  is  fifty-five ;  I  reside  at  Pleasant  Valley,  in  Ventura  County,  California  ;  I  am 
*  fumer  by  occupation. 

Q.  Did  you  act  in  any  official  capacity  in  Pleasant  Valley  precinct  at  the  last  No- 
Tember  election ;  and,  if  so,  what? — A.  I  was  one  of  the  judges  of  election. 

Q.  Did  yon  at  that  time  know  Thomas  Scott  Mcthwin,  or  Methvin  f — A.  I  did  know 
1  man  by  that  name. 

Q.  DiJ  he  vote  at  that  election  T — ^A.  Yes,  sir. 

Q.  How  long  had  he  resided  in  this  State,  and  in  Pleasant  Valley  precinct,  imme- 
diately prec4'ding  the  day  of  election  f — A.  To  my  own  knowledge  it  could  not  have 
been  more  than  twenty  days.  I  cannot  say  positively  whether  it  was  twenty,  forty, 
or  sixty  days ;  but  I  don't  think  that  it  was  over  twenty  days. 

Q.  Do  you  mean  twenty  days  in  the  precinct  or  in  the  State  ? — A.  I  mean  both. 

Q.  Do  you  know  of  Methvin  residing  in  the  S^ate  before  that  time;  and,  if  so, 
whether  he  left  the  State,  and  where  he  went  to,  if  he  did  leave  the  State,  and  about 
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what  time  lu*  loft  ?  Tell  all  about  it  in  voiir  own  wav. — A.  In  the  sniumer  of  1*^74 
or  1875  he  left  to  y:o  to  Arizona  to  make  that  his  home,  so  he  told  me  before  he  went. 
Previous  to  his  leavinj;  for  Arizona  he  must  have  been  in  that  precinct  for  three  or 
four  years. 

Q.  Did  he  make  any  statement,  in  answer  to  his  vote  being  challenged,  about  how 
long  he  had  been  back  in  this  State  from  Arizona;  and,  if  so,  was  it  by  affidavit  or 
otherwise  f — A.  He  nuide  an  affidavit,  claiming  a  right  to  vote  upon  the  ground  that 
he  reserved  the  light  to  return. 

Q.  In  that  affidavit  did  he  state  that  it  was  his  intention  to  return  to  this  State 
and  make  it  his  home  at  the  time  that  he  left  the  State  to  go  to  Arizona! — A.  He 
4id  not. 

Q.  When  he  left  this  State  to  go  to  Arizona  did  he  take  his  property  with  him  or 
did  he  leave  it  at  his  fj)rmer  home  in  Pleasant  Valley  ? — A.  He  left  no  property  that 
I  know  anything  about. 

Q.  Had  lie  any  home  or  homestead  or  house  in  Pleasant  Valley  during  the  time  that 
ho  was  in  Arizona  T — A.  No,  sir. 

Q.  Did  he  move  his  family  to  Arizona  when  he  went  himself! — A.  He  started  with 
his  family,  but  1  do  not  know  where  he  took  them  to. 

Q.  Did  he  take  up  anj'  land  or  purchase  any  while  he  was  in  Arizona  f — A.  Person- 
ally, 1  don't  know. 

Q.  Did  you  hear  him,  or  any  one  that  was  in  Arizona  with  him,  say  anything  alKuit 
that  ?     If  so,  what? 

(Question  objected  to  on  the  part  of  contestant,  on  the  ground,  1st,  that  the  answer 
sought  would  be  only  heamay ;  2d,  that  in  regard  to  title  to  real  estate  paro^  evidence 
is  inadmissible;  3d,  because  the  evidence  is  immaterial  and  irrelevant.) 

A.  He  said  himself  on  the  examination  respecting  his  right  to  vote  that  ho  had  not 
taken  up  any  land  or  claim.  Mr.  Hicks  the  next  clay  after  the  election  tcdd  me  that 
he  would  swear  that  Mr.  Methvin  had  located  a  mining-claim,  and  that  he,  Methvin, 
could  not  leave  Arizona  till  the  return  of  some  $350  from  San  Francisco  as  pay  for  his 
claim. 

Q.  Did  you  ever  hear  Methvin  state  what  he  was  doing  in  Arizona  during  the  time 
that  he  was  there  f  If  so,  state  what  he  said  about  it. — A.  I  don't  recollect  that  he 
ever  did  tell  me  what  he  followed  in  Arizona. 

Cross-examination : 

Q.  This  statement  made  to  you  by  Mr.  Hicks  about  Methvin  having  a  mining-claim 
was  made  in  private  conversation,  was  it  not  ? — A.  Yes,  it  wa«. 

Q.  Was  Mr.  Methvin  present  at  this  conversation  when  it  took  place  ? — A.  He  was 
not. 

Q.  Do  you  know  of  your  knowledge  what  year,  month,  and  day  of  the  month,  that 
Mr.  Methvin  left  this  State,  if  he  left  it  at  all? — A.  I  don't  know  certain  the  day  of 
the  month,  nor  too  certain  the  year,  but  it  was  over  one  year  from  the  time  he  left 
till  he  returned,  to  the  best  of  my  knowledge. 

Q.  Can  you  state  of  your  own  knowledge  that  when  he  left  Hueneme  Township,  as 
you  have  stated,  that  he  "went  to  Arizona  f — A.  He  told  me  that  he  was  going  to  Ari- 
zona.    When  he  came  back  he  said  he  had  been  to  Arizona. 

Q.  Did  Mr.  Methvin  not  state  to  ,vou  that  he  went  to  Arizona  for  tem]>orary  purposes 
only,  and  not  with  th«;  intention  of  abandoning  his  residence  in  Hueneme  Township 
or  precinct,  Ventura  County,  California,  and  that  he  always  considere<l  thathis  home, 
or  words  to  that  elfect  ? — A.  He  never  told  me  anything,  but  on  the  day  of  the  elec- 
tion he  stated  to  the  board  that  he  reserved  a  right  to  return  to  California  if  he 
wished  to. 

Q.  Was  his  vote  challenged  upon  the  ground  that  he  was  not  a  resident  of  Pleasant 
Valley  precinct  t — A.  Yes,  sir  ;  nor  of  this  State.     He  was  challenged  on  both  grounds. 

Q.  Was  his  vote  received  by  the  board  of  election  ? — A.  It  was. 

Redirect : 

Q.  Did  he  not  refuse  to  swear  that  when  he  left  the  State  to  go  to  Arizona  that  it 
was  his  intention  to  return  to  this  State  ? — A.  He  refused  to  answer  the  question,  only 
that  he  reserved  a  right  to  return. 

Q.  When  he  told  you  that  be  was  about  to  go  to  Arizona,  give,  as  near  as  you  can, 
the  words  that  he  used  about  making  Arizona  his  home. 

(Objected  to  on  the  ground  that  this  is  a  matter  already  inquired  into  in  the  direct 
examination,  and  not  in  response  to  any  new  matter  inquired  into  in  the  cross-exami- 
nation.) 

A.  He  told  me  that  he  had  no  home  here  for  him  or  family,  and  that  Arizona  was 
the  last  place  that  he  knew  where  he  could  get  Government  land  to  get  him  or  mak- 
ing him  a  home. 

Q.  Was  he  a  Democrat  or  a  Republican  before  and  at  the  time  that  he  voted  at  the 
last  November  election  ? — A.  He  always  claimed  to  be  a  Democrat. 
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Q.  Do  you  know  whether  he  voted  for  Pacheco  or  Wigginton  at  said  election  T — A. 
I  do  not  Know  who  he  voted  for. 

JOHN  SAVIER. 

John  W.  Sebastian  testifies  (p.  131) : 

Qnestion.  State  yoor  name,  age,  residence,  and  occupation. — Answer.  My  name  is 
John  William  Sebastian;  my  a^e  is  45 ;  I  reside  in  PleasaDt  Valley,  Ventura  County^ 
Califomia ;  I  am  a  blacksmith  by  occupation. 
Q.  Do  you  know  Thomas  Methvin,  late  of  Pleasant  Valley  precinct? — A.  I  do. 
Q.  Did  he  vote  in  that  precinct  at  the  last  November  election  T — A.  He  did. 
Q.  About  how  long  had  he  resided  in  that  precinct  immediately  preceding  said  elec- 
tion T— A.  I  am  not  snre  how  long  he  resided  there  before  the  election. 

Q.  About  how  long  before  the  election  had  you  seen  him  there? — A.  Three  or  four 
woejLS. 

Q.  Do  you  know  anything  about  where  he  came  from  when  he  came  there,  either 
from  his  own  say-so  or  otherwise  f  If  so,  please  state  all  about  it. — A.  I  heard  others 
say  that  he  came  from  Arizona ;  I  did  not  hear  him  say  anything  about  it. 

Q.  How  long  had  you  resided  in  that  precinct  or  neighborhood  before  the  last  No- 
vember election  1 — ^A.  About  ten  mouths,  I  guess. 

Q.  At  the  time  of  the  November  election,  was  said  Methvin  a  Democrat  or  a  Ke- 
pnblicanf — A.  I  could  not  tell  you. 

Q.  Did  you  not,  with  others,  take  quite  an  active  part  in  insisting  or  urging  his 
rieht  to  vote  at  said  election,  when  his  vote  was  challenged  f — ^A.  I  knew  not  any- 
thing about  his  vote  being  challenged  till  I  see  him  reaching  his  ticket  to  the  judges 
or  inspector,  and  then  there  was  some  talk  about  his  having  a  right  to  vote  or  not. 
I  said  I  thought  that  he  had  a  right  to  vote. 

Q.  Why  did  you  say  that  "  you  thought  he  had  a  right  to  vote  "  ? — A.  Because  I 
had  been  in  his  same  situation.    I  have  voted  before  that.    Not  at  that  election.  ' 

Q.  Are  you  not  a  Democrat,  and  were  you  not  working  actively  for  the  success  of 
the  Democratic  ticket  at  that  election  f 

(Objected  to  on  the  ground  that  it  is  immaterial  whether  the  witness  was  a  Repub- 
lican or  a  Democrat.) 
A.  I  am  and  I  was. 

Q.  And  did  you  not  urge  Methvin  to  vote  at  that  election  f — ^A.  I  did  not. 
Q.  Did  you  not  know  what  ticket  Methvin  was  voting  or  trying  to  vote  at  that 
election  f — ^A.  I  did  not  at  the  time.    I  always  supposed  him  to  be  a  sort  of  a  half-way 
man,  and  I  was  afraid  to  tackle  him  for  fear  I  would  hurt  myself. 

Q.  You  say  you  did  not  at  the  time  know  how  he  would  vote ;  have  you  learned 
since  how  he  voted  f — A.  I  have  not. 

Q.  Then  what  did  you  mean  by  the  remark  **  at  the  time,''  in  your  former  answer? 
—A.  Well,  at  the  time  I  was  afraid  that  he  would  go  against  my  party,  therefore  I  was 
afraid  to  say  anything  to  him. 

Q.  If  you  was  working  actively,  as  you  say,  for  the  success  of  the  Democratic  ticket 
at  said  election,  why  did  you  so  earnestly  urge  before  the  judges  that  he  had  a  righ^ 
to  vote  when  you  was  afraid  that  he  would  vote  against  jour  party  ? — A.  Because  I 
believe  every  citizen  has  a  right  to  vote. 
Q.  Was  that  the  only  reason  ? — A.  Yes. 

Q.  Had  you  ever  known  Methvin  before  he  come  there  some  three  or  four  weeks 
before  that? — A.  Yes,  sir. 
Q.  How  long  had  you  known  him? — A.  Three  or  four  years. 
Q.  Where  had  you  known  him  ? — A.  At  Pleasant  Valley. 
Q.  And  don't  you  know  that  he  was  a  Democrat  ? 

(Objected  to  this  and  other  questions  which  have  been  asked  this  witness,  on  the 
ground  that  they  are  leading  and  in  the  nature  of  cross-examination.) 
A.  No ;  I  don't. 

Cross-examination : 

Q.  Is  it  not  usnal,  or  of  frequent  occurrence  with  citizens  of  this  county,  to  make 
trips  to  Arizona  for  the  purpose  of  prospecting  and  locating  mining-claims,  without 
any  intention  of  abandoning  their  homes  in  this  State? 

(Objected  to  as  no  croas-examination  of  anything  that  the  witness  has  testified  to 
in  his  direct  examination. ) 

A.  I  have  known  of  several  that  have  left  this  part  and  came  back,  and  are  living 
here  now. 

Q.  Do  you  know,  of  your  own  knowledge,  that  Thomas  Methvin  was  not  in  this 
State  and  in  Pleasant  Valley  precinct  more  than  thirty  days  before  the  day  of  the 
November  election  ? — A.  I  do  not  know  exactly  the  time.  I  think  that  he  was  here 
about  three  or  four  weeks  before  the  election. 

Q.  So  far  as  yon  know,  might  he  not  have  been  in  this  State,  county,  and  precinct 
six  weeks  before  the  election  ? — A.  I  don't  know ;  could  not  say. 

H.  MiR.  58 4 
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Redirect: 

Q.  Is  it  usual  or  of  customary  occurrence  for  citizens  of  this  county  to  declare 
opeuly  to  their  neighbors  that  they  are  going  to  move  to  Arizona  for  the  purpose  of 
making  it  their  home,  and  immediately  gather  all  their  property  and  their  ramilies 
and  go  to  Arizona  with  the  same,  and  go  into  business  there  and  remain  there  for  a 
year  or  two,  and  not  have  the  intention  of  abandoning  their  residence  in  this  State, 
and  acquiring  a  residence  in  the  State  of  Arizona;  have  you  known  several  such;  if 
so,  who  are  they  t — A.  I  have  not  known  any  such. 

J.  W.  SEBASTIAN. 

Deposition  of  Albert  Sidney  ClarJc. 

Question.  State  your  name,  age,  place  of  residence,  and  occupation? — Answer.  My 
name  is  Albert  iSidney  Clark;  ray  age  is  28;  I  reside  in  Pleasant  Valley  precinct,  in 
the  county  of  Ventura;  I  am  a  merchant  by  occupation. 

Q.  Were  you  at  the  polls  of  election  held  in  Pleasant  Valley  precinct,  in  this  county, 
in  last  November! — A.  Yes;  I  was. 

Q.  Do  you  know  Thomas  Methvin,  late  of  that  precinct  f — A.  I  do. 

<^.  Did  he  vote  at  said  election  in  that  precinct T — A.  Yes;  I  think  he  did. 

Q.  How  long  had  you  resided  in  that  precinct  immediately  prior  to  said  election  T — 
-A.  I  don't  know  how  lon^. 

Q.  How  long  had  he  resided  in  that  precinct  after  the  election  ? — A.  I  could  not  say 
how  long.  I  could  say  if  I  had  my  little  book,  because  he  has  purchased  some  little 
things  in  the  store  which  I  keep. 

Q.  Well,  give  your  best  recollection  whether  it  was  a  week,  a  month,  or  longer? — 
A.  I  could  not  say ;  such  things  as  that  I  miy  very  little  attention  to.  I  could  not  say 
what  month,  what  week,  or  day  he  left  after  the  election. 

Q.  About  how  far  did  he  reside  from  your  store  during  his  stay  there  at  that 
time? — A.  He  lived  awhile  within  about  a  mile  of  the  store,  and  afterward  he  moved 
to  a  place  about  three  and  a  half  or  four  miles  from  my  store.  That  was  the  place 
from  where  he  moved  away  the  last  time. 

Q.  Were  you  uot  a  Democrat,  and  working  quite  actively  for  the  success  of  the 
Democratic  ticket  in  that  precinct  in  the  last  November  election  ? — A.  I  was  and  did. 

Q.  Did  you  know  that  Methvin's  vote  was  challenged,  and  that  there  was  quite  a 
contest  before  the  board  of  election  between  the  Republicans  and  Democrats  as  to 
whether  Methvin  should  be  allowed  to  vote  or  not? — A.  I  heard  some  discussion 
among  the  members  of  the  board  upon  his  vote  being  challenged.  They  took  his  oath, 
and  he  swore  that  he  only  went  to  Arizona  for  a  temporary  purpose.  That  is  as  near 
as  I  can  remember.    The  board,  after  swearing  him,  took  his  vote. 

Q.  Was  there  not  considerable  discussion  before  tne  board  by  the  Republicans  and 
Democrats  who  were  not  members  of  the  board,  and  did  not  each  party  urge  their 
claims — the  Republicans  that  he  had  no  right  to  vote,  and  the  Democrats  that  he  had 
A  right  to  vote  ?-— A.  Well,  there  was  a  discussion — talk.  The  Democrats  claimed  that 
he  had  a  right  to  vote,  and  that  he  had  not  lost  his  residence  by  simply  being  absent 
temporarilv.  The  Republicans  insisted  that  he  had  no  right  to  vote.  I  think  that 
the  most  of  the  talk  was  done  by  a  man  who  had  not  known  Mr.  Methvin  previous  to 
his  going  to  Arizona. 

Q.  Were  you  not  one  of  the  Democrats  that  insisted  that  he  had  a  right  to  vote? — 
A.  No. 

Q.  Was  he  a  Democrat? — ^A.  I  don't  know  that  I  could  swear  that  he  was  a  Demo- 
crat.   He  has  voted  the  Democratic  ticket. 

Q.  Didn't  you  believe  him  to  be  a  Democrat  at  that  time  ? — A.  I  could  not  say ; 
that  is  a  question  that  no  man  can  tell. 

Q.  Didn't  you  furnish  him  the  ticket  or  ballot  for  that  election? — A.  I  furnished  all 
the  Democratic  tickets  that  were  voted  that  day. 

Q.  Do  yon  know  what  ticket  he  voted  that  day? — A.  I  do  not,  positively. 

Q.  Have  you  any  reason  to  know,  either  positively  or  otherwise;  if  so,  what  are 
they? — A.  No;  I  don't  know  whether  I  have. 

Q.  Have  you  learned  since  that  day  how  he  voted,  in  any  way  ? 

(Question  objected  as  not  proper  in  form  and  hearsay  in  it^  character.) 

A.  I  have  not  had  any  conversation  with  him  with  regard  to  it. 
:  Q.  Have  you  learned  in  any  other  way? — A.  I  never  made  any  inquiry. 

This  man  had  left  the  State  to  make  his  home  in  Arizona.  He  had 
no  present  parpose  of  returning  to  Oalifornia.  He  clearly  had  lost  his 
residence  in  that  State,  and  did  uot  return  more  than  30  days  before  the 
election. 
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The  following  is  the  law  of  the  State,  sec.  1239,  subdivisions  6  and  7 

6.  If  a  penon  remove  to  another  State  with  the  intention  of  making  it  his  residence, 
he  loaea  his  residence  in  this  State. 

7.  If  a  |>er8on  remove  to  another  State  with  the  intention  of  remaining  there  for  an 
indefinite  time,  and  as  a  place  of  present  residence,  he  loses  his  residence  m  this  State, 
notwithstanding  he  entertains  an  intention  of  returning  at  some  fa  tare  period. 

It  is  qaite  clear.that  this  man  voted  illegally  for  Wigginton,  and  his 
vote  shoold  be  rejected. 

It  is  conceded  by  the  majority  that  in  La  Graciosa  precinct  one  vote 
was  counted  for  Wigginton  that  should  have  been  counted  for  Pacheco. 
In  this  we  concur. 

CONCLUSION.  / 

The  result  of  the  foregoing  is  as  follows : 

By  the  retams  Pacheco  has 19,104 

Addon  account  of  La  Graciosa 1 

19,105 
Deduct  eight  illegal  votes. 8 

19,097 

Wiffginton  by  return  has ♦ 19, 103 

Dednct  on  account  of  La  Graciosa 1 

19,102 
Dedoet  illegal  votes  as  follows,  four  of  which  are  conceded  by  majority 11 

19.  ©91 
Pacheco's  migority 6 

We  therefore  recommend  the  adoption  of  the  following  resolutions : 

Re9olvedf  That  Eomualdo  Pacheco  is  entitled  to  a  seat  in  this  House 
M  a  Representative  in  the  Forty-fifth  Congress  from  the  fourth  Con- 
gieasional  district  of  California. 

Be$oh>edj  That  Peter  D.  Wigginton  is  not  entitled  to  a  seat  in  this 
Hmue  as  a  Bepresentative  to  the  Forty-fifth  Congress  from  the  fourth 
Congressional  district  of  California. 

JNO.  T.  WAIT. 
FEANK  HISOOCK. 
H.  PEICB. 
J.  M.  THOENBURGH. 

I  concur  in  the  report  of  the  minority  as  to  Waterman  and  Scott.  I 
am  clearly  of  opinion  that  they  were  legal  voters,  and  that  their  votes 
should  be  counted  for  Pacheco,  the  contestee. 

E.  JNO.  ELLIS, 

Member  of  Committee. 

I  ooncur  in  the  report  of  the  minority  that  the  vote  of  Charles  Gil- 
bert should  not  be  deducted  from  Pacheco,  the  evideuce  l>eing  insuffl- 
cient  to  show  that  his  vote  was  cast  for  Pacheco. 

MILTON  A.  OANDLEK. 
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THOMAS  M.  PATTERSON  vs.  JAMES  B.  BBI^FORD. 

The  State  of  Coloeado. 

This  case  arises  ont  of  the  two  elections  for  Representative  in  Congress  from  Colo- 
rado; the  oontestee  claiming  to  have  been  elected  at  an  election  held  October  3, 
1876,  and  the  contestant  on  November  7,  1676.  The  question  being  as  to  which 
of  those  days  was  the  day  prescribed  by  law  for  holding  snoh  election. 

Held,  That  the  act  of  Congress  of  March  3,  1675,  which  modifies  section  ito  Revised 
Statutes  so  as  not  to  apply  to  any  State  whose  constitution  must  be  amended  in 
order  to  effect  a  change  of  the  election  of  State  officers,  in  no  way  related  to  Col- 
orado. 

The  provisions  of  law  which  fix  the  time  and  place  of  holding  elections  are  manda- 
tory; and  the  election  held  in  Colorado  on  November  7,  1676,  having  been  con- 
ducted in  accordance  with  the  general  election  laws  of  the  State,  and  on  the 
day  prescribed  by  law  for  holding  such  elections,  was  the  only  legal  election  for 
Representative  in  Congress. 

The  House  adopted  the  majority  report  December  13, 1877. 
Thomas  M.  Patterson  sworn  in. 


December  6, 1877. — Mr.  John  T.  Harris,  from  the  Committee  on 

Elections,  submitted  the  following 

BEPOKT: 

The  Committee  on  JEUotiona^  to  whom  was  referred  the  subjecte  embraced 
in  the  following  resolution  of  the  HousCy  namely — 

Besolved,  That  the  certificate  presented  by  James  B.  Belford  and  the  certified  ab- 
stracts of  votes  cast  upon  the  7th  day  of  November,  A.  D.  1876,  for  Representative  to 
the  Forty-fifth  Congress,  and  accompanying  papers,  presented  by  Thomas  M.  Patter* 
son,  upon  which  each  claims  the  office  of  Representative  to  the  Forty-fifth  Congress 
of  the  United  States  from  the  State  of  Colorado,  be  referred  to  the  Committee  on 
Elections,  to  be  appointed  hereafter,  vrith  instructions  to  said  committee  to  report 
either  as  to  the  prima  facie  ri^ht  or  final  right  of  said  claimants,  as  the  committee 
shall  deem  proper,  and  that  neither  claimant  be  sworn  in  until  said  committee 
reports — 

submit  thejollowing  report: 

The  right  of  each  of  the  parties  to  the  contest,  in  this  case,  tarns 
upon  the  question  as  to  whether  the  3d  day  of  October  or  the  7th  day 
of  November,  1876,  was  the  day  prescribed  by  law  for  holding  the  elec- 
tion in  the  State  of  Colorado  for  a  Eepresentative  in  this,  the  Forty- 
fifth  Congress. 

James  B.  Belford  claims  a  seat  in  this  House  by  virtue  of  an  election 
in  the  State  of  Colorado  on  the  3d  day  of  October,  1876,  and  Thotnas 
M.  Patterson  claims  a  seat  by  virtue  of  an  election  held  in  said  State  on 
the  7th  day  of  November  thereafter. 

The  respective  claimants  appeared  before  the  committee  and  sub- 
mitted able  and  exhaustive  arguments  upon  the  facts  and  the  legal 
questions  involved. 

Your  committee  are  relieved  from  the  necessity  of  passing  upon  many 
of  the  facts  involved  in  the  case  by  the  following  stipulation,  signed  by 
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the  respective  parties,  and  filed  as  a  part  of  the  record  in  the  case 
(page  7) : 

SUpulaium  as  to  vote$  ooii  at  November  election  for  Representative  to  the  Forty-fifth  Cofi- 

gfess. 

In  the  matter  of  Representative  to  the  Forty-fifth  Congress  from  the  State  of  Colo- 
rado. 

Thomas  M.  Pattebson  ) 

vs.  >  Claimants. 

Jamks  B.  Belford.     ) 

It  is  hereby  matnally  agreed  and  stipulated  between  the  said  Thomas  M.  Patterson^ 
of  the  one  part,  and  the  said  James  B.  JBelford,  of  the  other,  that  if  laws  were  in  force 
and  by  yirtne  of  which'  an  election  mieht  have  been  legally  held  in  the  State  of  Colo- 
rado npon  the  7th  day  of  November,  A.  D.  1876,  for  Representative  to  the  Forty-fifth 
Omgreas  from  said  State,  then  and  in  that  event  the  following  number  of  votes  were  legally 
east  by  fuaiyied  electors,  at  an  election  held  in  said  State  upon  the  said  7  th  day  of  November ^ 
A,  D,  1876  for  said  Representative  to  the  Forty-fifth  Congressj  and  which  votes  were 
divided  among  the  persons  respectively  voted  for  npon  said  day,  for  said  office,  as 
follows : 

Whole  number  of  votes  cast  for  Representative  to  the  Forty-fifthCongresSi  thirty* 
dght  hundred  and  twenty-nine  (3.829),  and  of  which 
Thomas  M.  Patterson  received  thirty -five  hundred  and  eighty  (3,580). 
James  B.  Belford,  one  hundred  and  seventy-two  (172). 
Scattering,  seventy-seven  (77). 

And  in  view  of  the  foregoing,  it  is  frirther  stipulated  and  agreed  that  all  reflstry- 
listo  and  poll-books  of  said  election,  and  the  returns  and  abstracts  of  votes  cast  thereat, 
ftQd  which  accompany  the  testimony  in  said  case,  and  are  produced  by  the  said  Thomas 
M.  Patterson  for  the  purpose  of  establishing  the  number  of  votes  so  cast  at  the  said 
election^  may  be  omitted  in  the  piintiug  of  the  said  testimony,  the  statement  concern- 
ing said  votes  hereinbefore  made  to  be  taken  npon  the  condition  first  hereinbefore 
mentioned  by  the  House  of  Representatives  aud  the  Committee  on  Elections  of  said 
Honse  as  a  full,  true,  and  correct  account  of  the  same. 

In  witness  whereof  we  have  hereunto  affixed  our  hands  this  2d  day  of  November, 
A.  D.  1877. 

THOMAS  M.  PATTERSON. 
JAMES  B.  BELFORD. 

• 

It  is  also  admitted  that  Mr.  Belford  received  a  majority  of  the  votes 
cast  on  the  3d  day  of  October,  and  if  that  were  the  day  prescribed  by 
law  for  holdijag  the  election  for  Representative  in  the  Forty-fifth  Con- 
gress from  Colorado,  then  Mr.  Belford  is  entitled  to  the  seat. 

The  question  has  also  been  raised  and  considered  by  the  committee 
as  to  whether  either  of  said  days  was  the  day  prescribed  by  law,  and 
whether  any  legal  election  has  been  held  in  said  State  for  Represent- 
ative in  the  Forty-fifth  Congress. 

The  following  facts  are  establishe<l  beyond  controversy : 

1.  That  the  secretary  of  state  did,  on  the  Slst  day  of  August,  1876, 
issue  his  proclamation  (printed  Record,  page  138)  notifying  the  people 
that  there  would  be  an  election  on  the  3d  day  of  October,  1876,  for  State 
oiBcersandfor  "one  Representative  for  the  unexpired  term,  Forty -fourth 
Congress";  that  this  proclamation  made  no  mention  of  the  election  of  a 
Bepresentative  in  the  Forty-fifth  Congress;  and  that  the  sheriffs  of  the 
several  counties  of  the  State  promulgated  like  proclamations  and  notices. 

2.  That  on  the  14th  day  of  September,  1876,  the  secretary  of  state 
issued  his  proclamation  (printed  Record,  page  254)  giving  notice  of  an 
election  to  be  held  November  7,  1876,  for  a  Representative  from  the 
State  at  large  for  the  Forty-fifth  Congress ;  that  no  other  oflBcers  were 
to  be  elected  at  such  election,  and  that  the  sheriff's  of  the  several  coun- 
ties issued  like  notices  in  their  several  counties. 

3.  That  these  proclamations  by  the  secretary  of  state  and  the  sheriffis 
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of  the  several  counties  were  the  only  notices  published  by  legal  author- 
ity, or  otherwise,  relating  to  said  elections  until  after  the  election  on 
the  3d  day  of  October. 

4.  That  the  names  of  both  contestant  and  contestee  were  printed  gen- 
erally upon  the  tickets  used  at  the  election  on  che  3d  day  of  October 
for  both  the  Forty -fourth  Congress  (unexpired  term)  and  the  Forty-fifth 
Congress;  but  there  was  no  agreement  between  the  respective  claim- 
ants or  their  friends  as  to  whether  the  3d  day  of  October  was  the  day 
prescribed  by  law  for  holding  the  election  for  a  Eepresentative  in  the 
Forty-fifth  Congress. 

5.  That  on  the  10th  day  of  October,  one  week  after  the  election  on  the 
3d  day  of  that  month,  J.  C.  Wilson,  chairman  of  a  State  political  com- 
mittee favoring  the  election  of  Mr.  Belford,  issued  atv  adctess  (Record, 
pp.  45-47)  calling  on  the  friends  of  Mr.  Belford  to  prepare  by  registra- 
tion and  otherwise  for  the  election  on  the  7th  day  of  November. 

6.  That  on  the  16th  day  of  October  the  secretary  of  state  issued  a 
proclamation  withdrawing  his  proclamation  of  September  14,  which 
gave  notice  of  the  election  on  the  7th  November. 

"  7.  That  on  the  14th  day  of  October,  the  said  J.  C.  Wilson,  on  behalf  of 
Mr.  Belford,  withdrew  his  name  from  any  further  candidacy  for  Con- 
gress, claiming  that  he  had  been  elected  on  the  3d  day  of  October  to 
the  Forty-fifth  Congress,  as  well  as  to  the  unexpired  term  of  the  Forty- 
fourth  Congress,  and  advised  Mr.  Belford's  friends  to  take  no  part  what- 
ever in  the  election  on  the  7th  day  of  November. 

8.  That  the  votes  cast  at  the  election  on  the  7th  day  of  November 
were  counted  by  the  proper  officers,  in  eleven  counties,  and  transmitted 
to  the  secretary  of  state,  but  were  not  canvassed  by  that  officer,  or  by 
any  State  cauvassing-board ;  that  in  the  other  fifteen  counties  of  the 
State  no  abstracts  of  the  votes  cast  were  sent  to  the  secretary  of  state 
by  the  •ounty  clerks;  but  the  stipulation  filed  by  the  parties  to  the  con- 
test, and  above  set  forth,  shows  the  true  result  of  the  votes  actually 
cast  in  the  whole  State. 

There  are  no  material  facts  in  the  case  that  are  disputed. 

Your  committee  are  of  opinion  that,  so  far  as  the  facts  are  concerned, 
the  election  on  the  3d  of  October,  and  also  that  on  the  Xth  of  Novem- 
ber, were  sufficiently  regular  to  constitute  a  valid  election  of  a  Repre- 
sentative in  the  Forty-fifth  Congress  from  the  State  of  Colorado;  and 
the  only  question  about  which  there  can  be  any  doubt  is,  as  to  which  ol' 
those  days  was  the  day  prescribed  by  law  for  holding  such  election. 

There  was  no  notice  given  for  holding  an  election  on  the  3d  day  of 
October  for  a  member  of  the  Forty-fifth  Congress.  But  the  law  is  well 
settled  that  where  the  time  and  place  for  holding  an  election  are  fixed 
by  statute,  any  voter  has  a  right  to  take  notice  of  the  law,  and  to  de- 
posit his  ballot  at  the  time  and  place  appointed,  notwithstanding  the 
officer,  whose  duty  it  is  to  give  notice  of  the  election,  has  failed  in  that 
duty.  (Cooley,  Constitutional  Limitations,  603;  McCrary  on  Elections, 
sec.  118.)  There  was  no  canvass  of  the  votes  cast  on  the  7th  day  oi 
November  by  the  State  canvassing-board,  but  Mr.  Patterson  produces 
certified  copies  of  the  abstracts  of  the  votes  which  are  on  file  in  the 
offi  e  of  the  secretary  of  state  of  Colorado,  and  also  proof  of  the  number 
of  votes  cast  in  the  several  counties  of  the  State.  Nothing  is  better 
settled  than  this,  that  the  failure  of  a  board  of  canvassers  to  canvass 
the  votes  and  declare  the  result  does  not  invalidate  an  election  other- 
wise regular  and  valid. 

The  important  and  controlling  question  in  the  case  is,  therefore,  this: 
Whether  the  3d  day  of  October  or  the  7th  day  of  November  was  the 
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time  prescribed  bylaw  for  holding  the  election  for  a  Representative  from 
Colorado  in  the  Forty-fifth  Congress. 

Upon  this  point  your  committee  invite  attention  to  the  following  pro- 
visions of  law  and  their  proper  construction. 

1. — THE  Acts  OF   CONGRESS. 

The  twenty-fifth  section  of  the  Revised  Statutes  is  as  follows: 

The  Tuesday  next  after  tbe  first  Monday  in  November,  in  the  year  eighteen  hundred 
and  seventy-six.  is  established  as  the  day,  in  each  of  the  States  and  Territories  of  the 
United  States,  for  the  election  of  Representatives  and  Delegates  to  the  Forty-fifth 
Congress;  and  the  Tuesday  next  after  the  first  Monday  in  November,  in  every  second 
year  thereafter,  is  established  as  the  day  for  the  election,  in  each  of  said  States  and 
Territories,  of  Representatives  and  Delegates  to  Congress  commencing  on  the  fourth 
day  of  March  next  thereafter. 

Your  committee  are  of  the  opinion  that  the  twenty-sixth  section  of 
the  Revised  Statutes,  in  reference  to  the  filling  of  vacancies  in  Con- 
gress, has  no  application  to  the  case  of  the  election  of  the  first  Repre- 
sentative in  Congress  to  which  any  new  State  may  be  entitled,  and 
that  the  first  election,  if  for  an  unexpired  term,  is  not  in  any  sense  the 
filling  of  a  vacancy,  as  provided  for  in  said  twenty-sixth  section  of  the 
Revised  Statutes. 

Your  committee  are  also  of  the  opinion  that  the  act  of  March  3, 1876, 
which  modified  the  twenty-fifth  section  of  the  Revised  Statutes  so  as 
not  to  apply  to  any  State  whose  constitution  must  be  amended  in  order 
to  effect  a  change  of  the  election  of  State  officers  in  such  States,  in  no 
way  related  to  the  State  of  Colorado. 

2. — THB  ENABLma  ACT. 

If  Colorado  has  been  exempted  from  the  operations  of  the  twenty- 
fifth  section  of  the  Revised  Statutes,  such  exemption  results  from  the 
siith  section  of  the  act  entitled  "An  act  to  enable  the  people  of  Colo- 
rado to  frame  a  constitution  and  State  government  and  for  the  admis- 
sion of  such  State  into  the  Union  on  an  equal  footing  with  the  original 
States,"  approved  March  3, 1875.  The  sixth  section  of  the  said  act  is 
as  follows: 

That  until  the  next  general  census,  said  State  shall  be  entitled  to  one  Represent- 
itiye  in  the  House  of  Representatives  of  tbe  United  States,  which  Representative, 
together  with  the  governor  and  State  and  other  officers  provided  for  in  said  constitu- 
tion, shall  be  elected  on  a  day  subsequent  to  the  adoption  of  the  constitution,  and  to 
be  fixed  bv  said  constitutional  convention;  and  until  such  State  officers  are  elected 
ftnd  qualified  under  the  provisions  of  the  constitution,  the  Territorial  officers  shall 
continue  to  discharge  the  duties  of  their  respective  offices. 

A  similar  provision  was  contained  in  the  enabling  act  of  Nevada  and 
other  States.  The  sixth  section  of  the  Nevada  act,  approved  March  21, 
1864,  is  as  follows : 

Sbc.  6.  And  be  ilfuriher  enacted^  That  until  the  next  general  census  shall  be  taken, 
nid  State  of  Nevada  shall  be  entitled  to  one  Representative  in  the  House  of  Repre- 
lentatives  of  the  Unit-ed  States,  which  Representative,  together  with  the  governor  and 
8t»te  and  other  officers  provided  for  in  said  constitution,  may  be  elected  on  the  same 
^J  a  vote  is  taken  for  or  against  the  proposed  constitution  and  State  government. 

It  is  dear  and  unmistakable  that  this  section  refers  only  to  the  first 
election  to  be  held  in  the  State,  and  that  the  Bepresentative  in  Con- 
fess to  be  elected  at  that  time  was  only  to  be  elected  for  a  constitu- 
tional tenuy  and  not  for  the  whole  period  of  the  decade  until  the  next 
general  census.    The  intent  ion  of  Con<>:ress  in  the  caye  of  Nevada  was 
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evidently  to  provide  for  the  election  at  the  first  election  of  the  member 
of  Congress  to  which  the  State  might  then  be  entitled  under  the  con- 
stitution and  laws. 

A  similar  provision  in  the  Colorado  act  should  be  construed  in  like 
manner,  unless  there  is  something  in  the  text  or  context  which  warrants 
a  different  construction. 

A  careful  analysis  of  the  sixth  section  of  the  Colorado  act  is  neqassary 
to  a  clear  understanding  of  its  meaning  and  scope : 

That  until  the  next  general  oeneue,  eaid  State  ehall  he  entitled  to  one  B^reeentative  in  the 
Houee  of  Bepreeentativee  of  the  United  Statee, 

This  language  evidently  refers  only  to  the  number  of  Bepresent- 
atives  to  which  the  State  is  to  be  entitled  until  the  next  general  census — 
one  Bepresentative,  as  distinguished  from  two  or  more. 

The  words  '^  which  Representative^  evidently  refer  to  the  one  Bepre- 
sentative  which  the  State  is  entitled  to  elect  at  the  first  election*  In 
the  Kevada  act  this  construction  will  not  be  disputed,  and  was  actually 
carried  into  effect  by  the  action  of  Congress  and  the  peKDple  of  that  State. 
The  language  of  the  I^evada  and  the  Colorado  acts  is  precisely  the  same 
on  this  point,  and  a  construction  which  applied  to  the  one  applies 
equally  to  the  other.  If  it  be  contended  that  the  words  '^  which  Bep- 
resentative"  referred  to  the  Bepresentative  to  which  the  State  was  en- 
titled until  the  next  general  census,  the  provision  would  be  unconsti- 
tutional and  void ;  for  the  Constitution  of  the  United  States  (Art.  I, 
sec.  2)  provides  that — 

The  House  of  Representatives  sbaU  be  composed  of  members  obosen  every  second 
year  by  the  people  of  the  several  States. 

Hence  it  cannot  be  supposed  that  Congress  intended  to  authorize  the 
people  of  Colorado  to  do  an  unconstitutional  thing ;  namely,  to  elect  a 
Bepresentative  for  more  than  two  years. 

And  if  such  had  even  been  the  plain  language  of  the  section,  it  would 
be  good  only  to  the  extent  of  its  constitutionality;  that  is,  for  the  first 
term,  or  part  of  a  term,  that  might  be  filled  at  the  first  election  of  State 
of&cers. 

Let  us  proceed  further : 

Which  Representative,  together  with  the goi^ern or  and  State  and  other  officers promded  for  in 
said  constitution,  shall  be  elected  on  a  day  subsequent  to  the  adoption  of  the  constitutionf  and 
to  be  fixed  by  said  constitutional  convention. 

It  is  evident  that  the  day  to  be  fixed  by  the  constitutional  convention 
was  that  upon  which  the  first  State  oflBcers  were  to  be  elected;  for  the 
subsequent  part  of  the  section  leaves  no  doubt  upon  the  point : 

And  until  such  State  offi^iers  are  elected  and  qualified  under  the  provisions  of  the  consH' 
tution,  the  Territorial  officers  shall  continue  to  discharge  the  duties  of  their  respective  offices. 

The  words  "  such  State  officers"  refer  to  the  State  officers  mentioned 
in  the  first  part  of  the  section,  and  it  is  absurd  to  suppose  that  the 
Territorial  officers  should  hold  office  after  the  first  officers  elected  un- 
der the  new  State  constitution  should  be  elected  and  qualified.  The  sec- 
tion is  relieved  from  all  doubt  on  this  point.  Hence  the  election-day 
which  Congress  authorized  the  constitutional  convention  to  fix  was  tha 
day  upon  which  the  first  set  of  State  officers  of  the  new  State  were  to 
be  elected,  and  it  was  upon  that  same  day  that  the  one  Kepresentative 
in  Congress  to  which  the  State  might  be  entitled  was  to  be  elected,  for 
the  words  ''which  Representative''  and  the  words  " the  governor  and 
State  and  other  officers"  all  relate  alike  to  the  phrase  "shall  be  elected 
on  a  day  subsequent  to  the  adoption  of  the  constitution,  and  to  be  fixed 
by  said  constitutional  convention." 
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3. — THE  PROVISION  OF  THE  CONVENTION. 

The  constitutional  convention  of  Colorado  evidently  construed  the 
sixth  section  of  the  enabling  act  as  only  authorizing  it  to  fix  the  time 
for  holding  the  first  election  of  a  Bepresentative  in  Congress.  The  pro- 
vision of  the  constitution  of  Colorado  on  this  subject  is  as  follows: 

One  Representative  in  the  Congress  of  the  United  States  shaU  be  elected  from  the 
State  at  large,  at  the  first  election  under  the  oonstitution,  and  thereafter  at  such 
times  and  p^es  and  in  such  manner  as  may  be  prescribed  by  law.     (See.  44,  Art.  5.) 

If  it  were  constitutional  for  Congress  to  confer  upon  the  Colorado 

convention  the  power  to  fix  the  time  for  holding  Congressional  elections, 

and  if  Congress  had  actually  authorized  the  convention  of  Colorado  to 

do  so,  yet  the  convention  failed  to  fix  a  time,  except  for  the  first  election. 

Thereafter  the  election  was  to  be  held  *<  at  such  times  and  places  and  in 

such  manner  as  may  be  prescribed  by  law."    It  will  not  be  contended 

by  any  one  that  the  mere  authorizing  of  the  constitutional  convention  to 

fix  the  time  for  holding  Congressional  elections  actually  repealed  the 

time  already  fixed  by  Congress  without  the  constitutional  convention 

having  exercised  the  authority  conferred  upon  it.    A  power  of  attorney 

authorizing  an  agent  to  sell  certain  lands,  does  not  transfer  the  titie 

from  the  principal  to  the  agent;  and  if  the  agent  fails  to  make  the  sale 

which  he  was  authorizeil  to  make,  there  has  never  been  a  ehange  of 

ownership.    So  if  Congress  could  confer  upon  any  other  body  power  to 

repeal  an  act  of  Congress,  in  its  discretion,  and  if  such  body  should  fail, 

or  refuse  to  make  the  repeal,  the  act  would  continue  in  force,  just  as  ii 

the  authority  had  not  been  given. 

4. — ^REPEALS  BY  IMPLICATION. 

If  section  6  of  the  enabling  act  did  work  a  repeal  of  the  twenty- 
fifth  section  of  the  Bevised  Statutes,  such  effect  can  only  be  given 
to  it  by  implication.  But  the  well-established  rule  of  construction  is 
this,  that  one  statute  is  not  to  be  construed  as  the  repeal  of  another  if 
it  be  possible  to  reconcile  the  two  together.  (McCoul  V8.  Smith,  1  Black, 
459.)  And  the  Supreme  Court  has  also  held  that  ^^  a  repeal  by  implica- 
tion is  not  favored ;  the  leanings  of  the  courts  is  against  the  doctrine,  if 
it  be  possible  to  reconcile  the  two  acts  of  the  legislature  together.''  (1 
Black,  U.  S.  B.,  470.)  "  Before  there  is  a  repeal  by  implication  there 
most  be  such  repugnancy  that  the  two  statutes  cannot  stand  together 
or  be  consistently  reconciled."  (Marlot  V9.  Lawrence,  1  Blatchford,  Ct. 
Ct,  608.)  See,  also,  Mr.  Justice  Story  in  Wood  vs.  The  United  States 
(15,  Peters,  363),  where  this  doctine  is  clearly  stated  and  cogently  applied 
to  a  similar  case  of  construction.  It  will  not  be  pretended  that  there  is 
a  positive  repugnance  between  the  sixth  section  of  the  enabling  act  and 
the  twenty-fifth  section  of  the  Bevised  Statutes.  The  two  sections  can 
stand  together  and  be  consistently  reconciled.  It  is  not  only  possible 
to  reconcile  the  two  sections,  but  it  is  only  by  *'an  ingenious  course  of 
argument '^  that  any  repugnance  is  made  possible. 

5.— A  LAW  OF  CONGRESS  THE  SUPREME  LAW  OF  THE  LAND. 

From  the  foregoing  it  will  appear  that  the  twenty-fifth  section*  of  the 
Bevised  Statutes,  which  fixed  the  Tuesday  next  after  the  first  Monday 
in  November,  1876,'  as  the  day  for  electing  Bepresentatives  to  the  Forty- 
fifth  Congress  in  all  the  States  of  the  Union,  was  not  repealed  as  to 
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Colorado  by  the  sixth  section  of  the  enabling  act,  or  in  pursuance 
thereof.  Congress  having,  in  the  exercise  of  its  constitutional  power, 
fixed  the  time  for  holding  the  election  for  Representatives  in  the  Forty- 
fifth  Congress  in  all  the  States,  from  the  moment  of  the  passage  of  the 
act  of  Congress  it  became  and  was  engrafted  upon  the  statutes  of 
every  State  in  the  Union,  and  it  required  no  auxiliary  State  legisla- 
tion to  give  effect  to  the  national  statute.  Bat  the  election  laws  of  the 
several  States  which  fixed  the  places  and  prescribed  the  manner  of 
such  elections  were  not  affected,  altered,  or  repealed ;  and  the  national 
statute  fixing  the  time  and  the  State  statutes  fixing  the  places  and 
prescribing  the  manner  of  holding  the  Congressional  electipns,  formed 
a  complete  election  machinery  for  the  election  of  Representatives  in 
Congress. 

6. — ^ELECTION-LAWS  OF  COLORADO. 

The  schedule  to  the  Colorado  constitution  (section  1)  provides  that  all 
laws  in  force  in  Colorado  at  the  adoption  of  the  constitution  should  re- 
main in  force  until  altered  or  repealed  by  the  legislature.  It  is  not  dis- 
puted that  there  wa«  a  well-defined  and  perfect  code  of  eleccion-laws  in 
force  in  Colorado  at  the  time  of  the  adoption  of  the  constitution.  In 
pursuance  of  these  laws,  the  St^at^e  election  and  the  election  for  Repre- 
sentative in  Congress  for  the  unexpired  term  of  the  Forty -fourth  Con- 
gress were  held  on  the  3d  day  of  October,  1876,  and  Mr.  Belford  does  not 
question  the  validity  of  such  laws,  for  he  claims  his  own  election  on  the 
3d  of  October,  1876,  to  this  Congress,  by  virtue  of  an  election  held  in 
pursuance  thereof.  These  State  laws  provided  fully  for  the  places  and 
prescribed  the  manner  in  which  *'ail  general  and  special  elections'^ 
should  be  held  in  the  State.  There  were,  then,  in  force  in  the  State  of 
Colorado,  on  the  7th  day  of  November,  1876,  laws  providing  a  fullj  com- 
plete, and  perfect  election  machinery  for  electing  a  Representative  to 
the  Forty-fifth  Congress — the  time  fixed  by  Congress,  and  the  i>laces 
and  manner  provided  by  the  State  statutes. 

7. — LIGHT  VOTE  POLLED. 

Objection  has  been  made  to  the  seating  of  Mr.  Patterson,  upon  the 
ground  that  there  was  a  light  vote  polled  at  the  November  election, 
compared  with  the  vote  at  the  October  election.  But  Mr.  Belford  can- 
not complain  of  this,  nor  can  his  political  supporters.  For  his  name 
was  withdrawn  from  the  canvass  three  weeks  before  the  November  elec- 
tion, and  his  supporters  were  advised  not  to  participate  in  the  election. 
The  absence  of  a  contest  would  naturally  result  in  a  light  vote.  At  the 
recent  election  for  governor  and  other  State  officers  in  the  State  of  Vir- 
ginia, there  were  polled  in  the  city  of  Richmond  less  than  two  thousand 
votes  out  of  an  aggregate  voting  population  of  thirteen  thousand. 
There  was  no  contest  between  opposing  forces,  and  a  light  vote  was  the 
result.  But  no  one  will  seriously  contend  that  this  impaired,  in  the 
slightest  degree,  the  validity  of  the  election.  The  law  is  well  settled  on 
this  point.  Mr.  McCrary,  in  his  work  on  the  law  of  elections,  states  the 
rule  thus  (section  448) : 

If  an  election  is  held  according  to  law,  and  a  fair  opportunity  is  presented  to  all 
voters  to  participate,  those  who  do  not  vote  are  bound  by  the  result. 

In  the  case  of  Rex  vs.  Munday  (2  Couper,  238),  Lord  Mansfield,  in 
delivering  the  opinion  of  the  court,  said : 

Upon  th6  election  of  a  member  of  Parliament,  where  the  electors  must  proceed  to 
an  election  because  they  cannot  stop  for  that  day  to  defer  it  to  another  time,  there 
must  be  a  candidate  or  candidates ;  and  in  that  case  there  is  no  way  of  defeating  the  elec- 
tion of  one  candidate  proposed  but  by  voting  for  another. 
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In  the  case  of  The  Commonwealth  V8.  Bead  (Brightly's  Election  Cases, 
130-1),  this  role  is  recognized  to  the  fullest  extent.  In  this  case  It  was 
the  duty  of  the  board  of  count j'^  commissioners,  under  the  statute,  to  elect 
a  county  treasurer.  The  board  consisted  of  twenty  members,  all  of 
whom  were  present,  but  a  controversy  arose  among  them  as  to  the  man- 
ner of  voting,  whether  viva  voce  or  by  ballot,  and  only  one  of  their  num- 
ber, Abraham  Miller,  voted  by  ballot,  while  the  others  voted  viva  voce. 
The  statute  required  the  election  to  be  by  ballot,  and  by  virtue  of  this 
one  vote  Reade  claimed'  to  be  elected.  The  court  instructed  the  jury  as 
follows: 

In  aU  oar  public  elections  those  who  neglect  or  refuse  to  vote  according  to  law  are 
bound  by  the  votes  of  those  who  do  vote,  no  matter  how  small  a  minority  those  who 
do  vote  are  of  the  whole  constituency.  It  is  an  historical  fact  that  about  forty  thon- 
sand  electors  who  voted  for  one  or  the  other  of  the  candidates  for  governor  at  the  late 
election  did  not  cast  any  vote  for  or  against  the  amended  constitution,  and  yet  that  in- 
strument has,  by  a  comparatively  small  nUnorlt]^,  become  the  supreme  law  of  the  land. 
The  result  of  our  opinion  is  that  if  you  are  satisfied  from  the  evidence  that  Abraham 
Miller  tendered  a  vote  by  ballot  for  the  defendant,  and  that  his  vote  by  ballot  was  re- 
ceived as  such,  then  has  the  defendant  sustained  his  plea  of  having  been,  on  the  Ist 
of  April  last,  duly  elected  county  treasurer. 

A  former  Committee  of  Elections  of  this  House  (Nineteenth  Congress, 
l8t  session),  in  the  case  of  Biddle  and  Richard  V8.  Wing  (Clark  and 
Hall,  page  507),  laid  down  the  rule  which  has  always  been  recognized. 
The  report  in  that  case  held  that — 

The  law  appoints  a  particular  time  and  place  for  the  expression  of  the  public  voice* 
When  that  time  is  past  it  is  too  late  to  inquire  who  did  not  vote,  or  the  reason  why 
The  only  question  now  to  bo  determined  is  for  whom  the  greatest  number  of  legal  vote 
have  been  given. 

The  small  vote  on  the  7th  of  November  in  Colorado  was  not  the  result 
of  intimidation  of  voters;  but,  on  the  contrary,  the  supporters  of  one  of 
the  claimants  of  the  seat  voluntarily  absented  themselves  from  the  elec- 
tion by  preconcerted  arrangement,  and  for  the  very  purpose  of  invalidat- 
ing the  election,  so  far  as  it  was  in  their  power  to  do  so  by  their  absence. 
Conceding  that  there  was  an  honest  difference  of  opinion  among  the 
voters  of  Colorado  as  to  the  legal  day  for  the  election,  some  believing 
the  3d  day  of  October  and  others  the  7th  day  of  November  to  be  the  law- 
fill  day,  yet  it  will  not  be  pretended  that  the  proper  construction  of  an 
act  of  Congress  is  to  be  determined  by  the  voters  of  a  particular  district. 
The  provisions  of  law  which  fix  the  time  or  place  of  holding  elections 
are  mandatory.  As  to  the  time  of  election,  the  day  cannot  be  changed 
even  by  the  consent  of  all  the  voters.    (McCrary,  sec.  114.) 

Ignorance  of  the  proper  time,  or  a  misunderstanding  of  the  law  on 
the  part  of  a  portion  of  the  electors,  will  not  deprive  those  who  do  un* 
derstand  the  law  and  who  do  act  upon  the  day  prescribed  by  law,  from 
their  right  to  vote  and  control  the  election.  It  is  not  denied  that  the 
electionon  the  7th  day  of  November  was  conducted  in  accordance  with 
the  general  election-law  of  the  State;  that  all  electors  who  desired  to  da 
80  were  permitted  to  vote,  and  that  the  canvass  and  result  were  honestly 
made  and  published. 

CONCLUSION. 

Mr.  Patterson  having  received  a  majority  of  all  the  votes  cast  at  the 
election  on  the  7th  day  of  November,  1876,  in  the  State  of  Colorado,  for 
Bepresentative  in  the  Forty-fifth  Congress,  and  that  being  the  day  pre- 
acribed  by  law  for  holding  such  election,  your  committee  recommend 
the  adoption  of  the  following  resolution : 

Besolved,  That  Thomas  M.  Patterson  is  entitled  to  a  seat  in  this  House 
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as  the  BepresentatiTe  in  the  Forty-flfth  Congress  from  the  State  of  Col- 
orado. 
All  of  which  is  respectfiilly  submitted. 

JOHN  T.  HABBIS. 

WILLIAM  M.  SPEINGEB. 

MILTON  A.  CANDLER. 

JAC.  TUENEY. 

THOS.  R.  COBB. 

JEEB.  N.  WILLIAMS. 

E.  JNO.  ELLIS. 

I  reserve  the  right,  in  a  report  hereafter  to  be  filed,  to  assign  my  own 
reasons  for  agreeing  with  the  conolasions  of  the  above  report. 

E.  JNO.  ELLIS. 


Mr.  John  T.  Wait,  fh>m  the  Committee  on  Elections,  submitted  the 

following  as  the 

VIEWS  OF  THE  MINOBITT. 

• 

The  undersigned,  from  the  Committee  on  Elections,  dissenting  from 
the  views  of  a  majority  of  your  committee,  submit  the  following,  in  tiie 
contested-election  case  from  the  State  of  Colorado. 

In  determining  who,  if  any  one,  as  a  Bepresentative  from  Colorado, 
is  entitled  to  a  seat  in  the  House,  two  questions  must  be  considered : 

1st.  Did  CoDgress  empower  the  constitutional  convention  to  fix  the 
time  at  which  the  member  to  this  Congress  from  that  State  should  be 
elected  f 

2d.  If  this  power  was  conferred  by  Congress  on  the  convention,  did 
that  body  execute  it  f 

The  section  of  the  enabling  act  bearing  on  the  question  of  Colorado's 
representation  in  Congress  reads  as  follows : 

Sec.  6.  Until  the  next  general  census  said  State  shall  be  entitled  to  one  Repre- 
sentative in  the  House  of  Representatives  of  the  United  States,  which  Representative^ 
together  with  the  governor  and  other  State  officers,  shall  be  elected  on  a  day  subse- 
quent to  the  adoption  of  the  constitution,  and  to  be  fixed  by  said  constitutional  con- 
vention. 

P  That  the  convention  was  to  have  power  over  the  Representative  men- 
tioned in  this  section  is,  it  seems  to  us,  entirely  certain.  The  only  words 
of  limitation  in  the  provision  and  upon  the  grant  of  power  are  "  until 
the  next  general  census."  Certainly  there  is  nothing  in  the  section 
which  limits  the  election  of  the  Representative  mentioned  therein  to 
the  unexpired  term  of  the  Forty-fourth  Congress,  nor  is  there  any  lan- 
guage which  limits  it  to  the  first  Representative  to  be  elected. 

The  words  "which  Representative''  relate  to  the  Representative  or 
representation  the  incoming  State  would  be  entitled  to  until  the  next 
census,  and  the  day  subsequently  referred  to  to  be  designated  for  elec- 
tions refers  to  a  day  or  period  of  time  periodically  recurring. 

To  section  6  of  the  enabling  act,  as  above  quoted,  should  be  added : 

And  tin  such  State  officers  are  elected  and  qualified  under  the  provisions  of  the 
constitution,  the  Territorial  officers  shall  continue  to  discharge  the  duties  of  their 
respective  offices. 

It  is  claimed  this  language  proves  only  one  set  of  State  officers  and 
one  election  are  referred  to  in  the  section. 
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It  seems  to  us  the  whole  object  of  the  above  clause  is  to  indicate 
when  the  Territorial  abdicate  iu  favor  of  the  State  officers.    If  it  read 
"until  State  officers  are  elected/'  omitting  the  "  such,"  the  above  argu- 
ment would  not  be  made.    Then  to  what  does  "  such  ^  refer  T    Our  un- 
derstanding is,  the  object  of  the  preceding  provisions  of  the  section  in 
reference  to  elections  was  to  provide  the  Representative  should  be 
chosen  with  the  State  officers,  until  the  next  general  census,  and  in 
8x>eaking  of  State  officers  it  refers  to  all  in  their  respective  lines  of  suc- 
cession until  then.  >im() 
Doubtless  the  section  provides  for  a  first  election,  and  it  contemplates 
an  ** election  day''  will  be  fixed  for  future  State  officers  and  Kepre- 
sentatives — a  day,  as  we  have  before  remarked,  periodically  recurring 
for  future  elections,  and  the  only  effect  of  the  word  "  such,"  if  it  has 
any  special  effect,  is  with  more  particularity  and  certainty  to  refer  to 
State  officers  elected  under  the  constitution. 

We  think  it  does  not  strengthen  or  change  the  meaning  of  the  pro- 
vision. 

We  next  call  the  attention  to  section  44  of  the  constitution,  which 
provides : 

One  RepresentatiTe  in  the  Congress  of  the  United  States  shall  be  elected  from  the 
State  at  large  at  the  first  election  under  this  constitution,  and  thereafter  at  such 
times  and  places  and  in  such  manner  as  may  be  provided  by  law.* 

It  will  be  remarked  the  constitution  follows  the  words  of  the  enabling 
act  in  describing  who  is  to  be  elected.  "  One  Bepreaentative  "  •  •  **  is 
to  be  elected.'^ 

The  provision  was  prepared  in  the  light  of  and  with  the  act  of  Con- 
gress before  the  convention,  and  we  suppose  it  is  not  open  for  argument 
&at  the  acceptance  of  a  power,  the  execution  of  a  grant  of  power,  in 
the  very  language  of  the  grant,  is  a  full  acceptance  and  a  complete 
execution. 

The  section  of  the  constitution  quoted  intended  to  and  did  provide 
for  the  election  of  a  Kepresentative  to  Congresses  then  in  .existence  or 
thereafter  to  be  held,  for  the  election  to  which,  according  to  the  usages 
and  laws  in  other  States,  and  in  the  light  of  tne  usages  of  this  House 
and  the  laws  of  the  United  States,  the  day  indicated  would  be  reason- 
able and  proper ;  and  since  other  States  are  now  represented  here  by 
the  authority  of  elections  held  upon  or  about  the  day  fixed,  its  reason- 
ableness and  propriety  as  a  day  to  elect  a  Representative  from  Colorado 
to  the  Forty-fifth  Congress  cannot  be  questioned. 

The  day  is  indicated  by  section  7,  providing  for  general  elections 
the  first  Tuesday  of  October,  commencing  with  1876,  and  continuing 
to,  and  including,  1878,  the  first  Tuesday  in  October,  1876,  being  the 
TOt  election  within  the  language  of  the  forty-fourth  section  above 
<lttoted,  "the  first  election  under  this  constitution.'' 

The  argument  against  this  construction  is,  that  "Bepresentative,"  as 
there  used,  refers  to  a  Representative  to  the  Forty-fourth  Congress.  If 
i^  thus,  we  submit  the  subsequent  lines  "  thereafter  at  such  times,'  '&c.y 
means  "  Representatives  to  Congress,  thereafter,  at  such  times,"  &c. 
We  will  render  the  section  with  the  interpolations : 

One  Representative  in  (the  Forty-fourth  interpolated)  Congress  of  the  United  States 
^hall  be  elected  from  the  State  at  large,  at  the  first  election  under  this  constitution^ 
^d  (Eepresemtatives  to  Congress  interpolated)  thereafter  (meaning  after  the  Forty- 
loorth)  at  snoh  times,  &o. 

Placing  in  the  provision  the  first  interpolation,  and  <<  thereafter  "  must 
^^  necessity  have  the  purpose  and  meaning  of  the  subsequent  inter- 
polation. 
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The  last  clause  of  the  section  "  thereafter  at  such  times,"  &c.,  "  as 
may  be  provided  by  law,"  does  not  provide  for  legislation  in  the  State  for 
a  future  election-day  to  the  Forty-fifth  Congress.  The  section  of  the 
enabling  act  we  have  cited  clearly  confines  the  election  to  the  day  of  the 
election  of  State  officers ;  and  that  having  been  by  the  convention  desig- 
nated the  first  Tuesday  in  October  in  each  year,  the  legislature  would 
have  no  power  to  change  it,  and  any  provision  in  the  constitution  pur- 
porting to  give  the  legislature  that  power  would  be  against  the  letter 
and  spirit  of  said  section  6  of  the  enabling  act,  and  if  said  clause  may 
seem  to  refer  to  future  elections,  if  read  by  itself,  the  provisions  for  gen- 
eral elections  we  have  cited,  subsequently  occurring  in  the  constitution, 
the  seeming  inconsistency  must  yield  to  a  harmonious  interpretation 
not  against  the  terms  and  spirit  of  the  enabling  act,  and  favorable  to 
the  conceded  right  of  the  State.  And  it  seems  to  us  the  forty -fourth  sec- 
tion is  not  a  limitation  upon  the  provision  for  general  elections,  but  on  the 
contrary,  if  it  provides  only  for  a  Eepresentati ve  to  the  Forty-fourth  Con- 
gress, the  provision  for  general  elections  is  the  provision  it  contemplates 
for  Representatives  to  future  Congresses,  and  by  force  of  it,  the  State 
could  elect  to  the  Forty  fifth  Congress;  that  a  constitutional  conven- 
tion may  provide  for  the  election  of  a  Representative  other  than  to  the 
first  Congress  thereafter  has  been  heretofore  decided  by  the  House  of 
Representatives. after  due  consideration  and  by  a  non-partisan  vote. 
(See  Shiel  vs.  Thayer,  p.  357, 1st  sess.  37  Cong.,  Globe  .Appendix,  1861, 
Vol.  45.) 

Our  conclusions  and  argument  are  supported  by  the  fact  if  Colorado 
could  not  elect  to  this  House  in  October,  187G,  she  could  not  at  all.  If 
we  are  right  in  the  construction  we  have  given  section  6  of  the  enabling 
act,  it  is  in  conflict  with  the  act  of  Congress  designating  the  first  Tues- 
day after  the  first  Monday  in  November,  biennially,  for  the  election  of 
Representatives,  and  being  the  later  law,  repeals  it  as  to  Colorado. 
•  And,  as  we  have  shown,  the  enabling  act  limited  the  election  of  Repre- 
sentatives to  the  day  of  the  election  of  State  officers,  the  first  Tuesday 
in  October  in  each  year. 

In  this  connection,  it  is  to  be  observed  the  convention,  further  on  in 
the  constitution,  provided: 

Sec.  16.  The  votes  cast  for  RepreseDtatives  in  Congress  at  the  first  election  held 
under  this  constitution  shaH  be  canvassed  and  determined  in  the  manner  provided 
by  the  laws  of  the  Territory  for  the  canvass  of  votes  for  Delegates  in  Congress. 

Would  the  convention  have  used  the  word  ^^Repreaentatives^^  a  plural 
description,  if  it  contemplated  a  Representative  to  the  vacancy  in  the 
Forty -fourth  Congress  only  was  to  be  elected,  and  the  preceding  provis- 
ions only  provided  therefor? 

That  the  constitutional  convention  assumed  it  had  full  jurisdiction  of 
the  question  and  intended  to  exercise  it  the  last-quoted  section  makes 
apparent;  it  continued  the  election-laws  of  the  Territory  to  the  elec- 
tion in  October  and  no  further,  and  by  the  provisions  of  the  constitu- 
tion fixing  the  time  of  the  assembling  of  the  first  legislature  of  the 
State  and  its  methods  of  enacting  laws,  it  was  impossible  for  it  to  pro- 
vide election  laws  for  the  first  Tuesday  after  the  first  Monday  in  Novem- 
ber (see  constitution  of  Colorado) ;  the  inference  follows  it  assumed  a 
Bepresentative  to  this  Congress  was  to  be  elected  in  October,  1876; 
otherwise  it  intended  not  to  make  provision  for  such  an  election. 

But  Supposing  the  constitution  only  provides  for  the  election  of  a 
Bepresentative  to  one  Congress,  in  the  absence  of  language  showing 
another  intent  you  are  compelled  to  the  conclusion  it  was  for  the  one  it 
had  the  constitutional  right  to  provide  for,  and  when  Colorado  was  in- 
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vested  with  her  sovereignty  as  a  State,  as  to  her  there  was  a  vacancy 
in  the  Forty -fourth  Congress,  and  the  Constitntioii  of  the  United  States 
provides  (see  next  to  last  chaise  of  section  3,  article  1) — 

When  vacancie8  happen  in  the  rejlrosentation  from  any  State,  the  execntive  anthor- 
1  ity  thereof  shall  issue  writs  of  election  to  till  such  vacancies. 

Certainly  the  election  in  October  was  not  by  virtue  of  any  proclama- 
tion, and  the  constitutional  way  of  tilling  a  vacancy  was  not  pursued, 
with  the  uncertainty  when  the  State  would  be  admitted.    With  the 
aforesaid  right  of  the  executive  power  to  provide  for  filling  a  vacancy, 
who  may  say  it  is  not  fairly  inferable  the  convention  provided  for  elect- 
ing to  the  first  Congress  after  the  admission  of  the  State!    But  the 
State  of  Colorado  and  her  people  alone  are  interested  in  this  question. 
She  is  entitled  to  representation,  and  the  proper  and  only  function  of 
the  House  is  to  see  that,  within  the  principles  of  representation  under- 
lying the  legislative  branch  of  our  government,  she  has  her  constitutional 
right.    And  upon  this  complex  question — for  we.suppose  it  must  be  com- 
plex, since  the  views  of  members  of  your  commmittee  are  so  diverse — her 
people  have  put  a  construction. 

We  suppose  it  to  be  well  settled  in  cases  of  the  doubtful  construction 
of  a  statute  involving  the  rights  of  the  people,  and  only  their  rights  as 
distinguished  from  individual  rights,  the  adoption  of  a  particular  con- 
fitrnction  with  entire  unanimity  has  never  been  disturbed  by  a  power 
only  interested  to  preserve  the  rights  of  the  State;  certainly  never  when 
the  only  possible  injury  to  the  constituency  is  in  the  pdlitical  associa- 
tions of  the  individual  who  shall  represent  the  State  if  that  construction 
shall  remain  unreversed.  And  we  affirm  most  confidently  the  people  of 
Colorado  have  construed  the  provisions  hereinbefore  discussed  in  ac- 
cordance with  our  views;  and  upon  that  point  we  submit  a  few  of  the 
most  prominent  facts. 

The  call  for  the  Republican  convention  notified  the  delegates  that  a 
candidate  for  the  Forty-fourth  and  Forty-fifth  Congresses  would  be 
voted  for  at  the  October  election.  (See  answer  to  the  35th  direct  inter- 
rogatory to  Mr.  Wilson,  chairman  of  the  Eepublican  State  central  com- 
mittee, at  page  42  of  the  printed  testimony.) 

As  early  as  September  7,  lacking  but  four  days  of  one  month  before 
the  October  election,  Mr.  Patterson  was  engaged  with  his  friends  dis- 
tributing throughout  the  State  tickets  with  his  name  on  for  both  Con- 
gresses. (See  testimony  of  Wilbur  F.  Stone,  pp.  101  and  102.)  In  his 
letter  to  Mr.  Butler,  chairman  of  the  Democratic  State  central  com- 
mittee, written  on  the  7th  day  of  September,  he  advises  that  gentleman 
that  toe  popular  belief  is  that  the  member  to  the  Forty-fourth  and 
Forty-fifth  Congresses  is  to  be  elected  at  the  October  election.  (See  tes- 
timony, p.  6s.) 

The  Kansas  City  Times,  Colorado  edition,  a  representative  Demo- 
cratic xmper  established  in  Colorado  to  advance  the  interests  of  the 
Democracy,  in  its  issue  of  the  16th  of  September,  advised  the  people  to 
vote  for  Mr.  Patterson  for  both  Congresses  at  the  October  election,  and 
repudiated  the  idea  that  the  member  to  the  Forty -fiith  Congress  conld 
be  elected  at  any  other  time. 

General  Hughes,  the  Democratic  candidate  for  governor,  when  con- 
8Qlted  by  his  friends  on  the  subject,  advised  them  to  place  Mr.  Patter- 
son's name  on  the  tickets  for  both  terms.  j^See  p.  210.)  The  tickets 
were  so  printed  and  so  voted  in  every  county  in  the  State.  Twenty*six 
thousand  and  seventy-four  votes  were  cast  by  the  people  at  the  October 
Section  as  against  3,580  cast  for  Mr.  Patterson  in  November. 
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Some  stress  has-been  placed  on  the  fact  ihat  a  proclamatioii  was  is- 
sued notifying  tbe^electors  that  the  member  to  the  Forty-fifth  Congress 
would  be  elected  in  November.^  It  is  evident  that  the  existence  of  this 
proclamation  had  little  or  no  effect  on  the  votes  cast  in  October.  Al- 
most from  the  moment  of  its  issuance  it  encountered  the  hostile  criti-  ^ 
cisms  of  both  parties,  and  was  withdrawn  some  considerable  time  before 
the  November  election.  It  was  issued  by  a  clerk  in  the  office  of  the 
secretary  of  state,  during  his  absence  from  Colorado,  and  against  his 
opinion  and  judgment. 

The  following  tables  of  the  official  •anvass  establish  most  completely 
the  unanimity  of  the  people  in  giving  to  the  provisions  of  the  constitu- 
tion the  construction  we  have  submitted. 

Certificate  of  board  of  oanvasBere, 
State  of  Colorado. 


To  his  excellency  Hon.  John  L.  Routt, 

Governor  of  the  State  of  Colorado : 

We,  the  andersigned,  composing  the  board  of  canvassers  of  the  said  State,  respect* 
fdlly  represent  that,  in  the  discharge  of  the  duties  imposed  upon  them  by  the  const!- 
tntion  and  laws  of  said  State,  they  did,  in  your  presence,  on  the  28th  day  of  October, 
A.  D.  1876,  proceed  to  canvass  the  votes  polled  at  an  election  held  on  the  3d  day  of 
October,  A.  D.  1876,  for  Representative  to  the  Forty-fonrth  and  to  the  Forty-nfth 
Congresses  of  the  United  States,  and  we  do  hereby  certify  that  we  have  carefully  ex- 
amined aU  the  returns  from  the  board  of  canvassers  of  each  of  the  counties  in  said 
State,  as  returned  and  now  on  file  in  the  office  of  the  secretary  of  state,  and  that  the 
foUowing  is  the  result  of  our  canvass  of  the  whole  number  of  votes  polled  for  said 
offices  at  said  election,  to  wit : 

For  Representative  in  Forty-fourth  Congreee,     For  Representative  in  Forty-fifth  Congress. 


Arspaboe  Coanty . . . 

Bent  Coanty 

Boulder  Coanty 

Conejos  Coanty 

Clear  Creek  Coanty. 
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Grand  County 

OUpin  County 

Huerfano  County . . . 

Hinsdalo  County 

Jefferson  County  ... 

Lake  County 

La  Plata  County — 

Larimer  County 

Las  Animas  Coanty. 

Park  County  
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Bio  Grande  County . 
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WeldCountgr 
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Arapahoe  County ... 

Bent  County 

Boulder  County 

Conejos  County 

Clear  Creek  County. 

Costilla  County 

Douglas  County 

Elbert  County 

El  Paso  County 

Fremont  County 

Grand  County 

Gilpin  Coanty 

Huerfano  County . . . 

Hinsdale  Coanty 

Jefferson  County  . . . 

Lake  County 

La  Plata  County 

Larimer  County 

Las  Animas  Coanty 

Park  County 
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Saguaobe  County . . . 
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294 
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More  votes  were  cast  for  tlie  (Candidates  for  the  Forty-flftb  OongrcMS 
than  lor  the  vucanc.v  in  tUe  Forty- ton  rth. 

To  farther  show  the  character  of  the  contest,  we  call  the  attention  (»f 
tlie  House  to  the  following  extracts  from  the  testimony.  Mr.  Wilson 
IfHtified,  page  24U:  "The  vote  polled  was  tbe  largest  ever  known  Id  the 
State,  anil  was,  in  uiy  judgment,  as  full  a  vote  as  was  ever  brought  ont 
at  any  election  in  any  place." 

Mr.  Butler,  ehairmau  Ucmocratic  Central  Committee,  testifies,  page 
63,  croas-inlerrogatories  9  and  10:  "  It  was  the  first  State  election  occur- 
riuK  ill  the  ceuteuuial  year  and  in  the  centennial  State,  and  both  parties 
maile  an  earnest,  tremendous  effort  for  success."  And  again  be  says: 
"It  was  the  most  exciting  election  we  ever  had  in  Colorado,  or  would 
be  likely  to  have  for  many  years  to  come." 

General  Hughes,  Democratic  candidate  for  governor,  testifies,  page 
Tl:  "The  canvass  was  an  active  one,  both  parties  taking  a  great  in- 
terent  in  it,  and  I  think  a  very  full  vote  of  both  parties  was  polled." 

Tbe  result  of  this  *' earnest  and  tremendons  effort  for  siiccesK"  made 
bftlje  friends  of  Mr.  Patterson,  resulted  in  tbe  election  of  Mr.  Belford. 

To  show  tbe  contrast  of  the  October  and  Kovember  elections,  we 
prvseut  the  following  comparative  table  of  votes: 
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It  has  been  snggestetl,  tbe  fixing  of  the  date  of  au  election  of  a  Kep- 
■twotative  to  Congress  by  a  constitutional  convention  can  only  be  jnsii- 
fietl,and  is  justified,  by  the  necessities  of  the  case.  We  have  hereinbc- 
toK  shown  no  letfislalive  provisions,  taking  into  account  the  time  the 
StHte  was  admitted  and  its  legislature  was  to  assemble,  could  have  been 
cimcted  for  aii  election  at  the  day  (tbe  first  Tuesday  after  tbe  first 
Holiday  iu  November)  fixed  l\v  Congress,  and  tberelbre  tlie  same  law 
ofneceiiSity  JQHiifled  us  well  the  exercise  of  the  right  of  fixing  tbe  day 
toeleut  to  tbe  Forty -fifth  Congress  as  to  the  vacancy  in  the  Forty  fourth. 
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We  most  reftpectfully  recommend  the  adoption  of  the  following  re 
lution: 

Be  it  resolved,  That  the  Honorable  James  B.  Bel  ford  is  the  du 
elected  Representative  in  the  Forty-fifth  Congress  from  the  State 
Colorado,  and  that  he  be  dworn  in  as  such  Bepresentative. 

V*^.v  JNO.  T.  WAIT. 

-  -•-  .  J.  M.  THORNBUROH 


-I' 


M  FRANK  HISCOCK. 


The  undersigned,  a  member  of  the  Committee  on  Elections,  disse 
ing  from  the  views  of  the  majority  of  the  committee,  desires  to  subi 
the  following  in  the  matter  of  the  contested  seat  of  a  Representative 
Colorado: 

The  conteKt  between  James  B.  Belford  and  Thomas  M.  Patterson 
the  scat  to  which  one  Representative  of  Colorado  is  entitled  in  i 
Forty-fifth  Congress  is  a  mixed  question  of  law  and  fact 

At  a  general  election  held  in  that  State  on  the  3d  day  of  October, 
D.  1876,  votes  wore  cast  for  a  Representative  in  both  the  Forty-fou 
and  Forty-fifth  Congresses.  A  little  over  twenty-six  thousand  vo 
were  polled  for  the  two  candidates,  which  is  admitted  to  be  a  full  v 
for  the  State.  The  vote  for  the  Representative  for  the  Forty- fifth  O 
gress,  as  polled  and  returned,  was  a  little  larger  than  that  for  Represe 
ative  in  the  Forty- fourth  Congress.  There  is  no  reasonable  doubt  tl 
both  political  parties  did,  in  fact,  cast  their  full  vote  at  that  election 
Representative  in  both  Congresses,  and  that  if  said  election  can  be  c 
aidered  as  a  lawful  election  for  a  member  of  the  Forty- fifth  Congrc 
James  B.  Belford  is  entitled  to  the  seat^  he  having  received  a  major 
of  the  votes  cast.    As  to  this  there  is  no  dispnte. 

Thomas  M.  Patterson,  who  received  a  minority  of  the  votes  cast 
Representative  in  the  Forty-fifth  Congress  at  the  election  above  m 
tioned,  seems  to  have  claimed,  prior  to  the  October  election,  that 
valid  election  for  the  present  Congress  could  be  held  in  October,  I 
that  the  7th  of  November,  the  day  fixed  by  Federal  statute  (if  si 
statute  controlled  the  matter)  was  the  day  on  which  the  election  for  1 
Forty-fifth  Congress  must  be  held.  He  accordingly  seems  to  have  tali 
steps  to  have  an  election  held  on  said  7th  of  November,  and  on  that  d 
3,829  votes  were  cast  for  Representative  in  this  Congress,  of  which  3,i 
were  cast  for  said  Patterson  and  172  for  said  Belford,  the  rest  scatt 
ing.  If  said  7th  of  November  was  the  lawful  day  for  holding  said  el 
tion,  and  if  a  real  election  was  then  held  by  the  people  of  Colora 
Thomas  M.  Patterson  is  entitled  to  the  seat,  he  having  received  nea 
all  the  votes  cast. 

The  questions  of  law  are — 

I.  What  was  the  lawful  day,  if  any,  for  holding  an  election  in  C( 
rado  for  Representative  in  the  Forty-fifth  Congress! 

II.  What  would  be  the  effect  of  a  general  participation  by  the  peo 
of  the  State  in  an  ele<5tion  for  Representative  held  on  some  other  tl 
the  lawful  day,  if  such  should  be  the  fact!    ' 

The  question  of  fact  is — 

I.  What  was  the  general  understanding  and  conduct  of  the  people 
Colorado  in  regard  to  the  elections  for  Representative  in  the  Forty-fi 
Corgress,  held,  or  alleged  to  be  held,  on  the  3d  of  October  and  the  ' 
of  November,  respectively! 

The  qnestiamt  of  law  : 
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I.  Ill  examiDin^  and  pansing  apon  the  provisions  of  law  relating  to 
tbe  time,  if  any,  fixed  for  the  election,  it  is  necessary  to  begin  with  the 
i  k)nstitution  of  the  United  States.  Article  1,  section  2,  provides  that  ^^  the 
House  of  Representatives  shall  be  composed  of  members  chosen  every 
decond  year.'' 

The  obligation  to  have  the  elections  biennial  is,  therefore,  fandamental. 
and  would  override  any  other  law,  either  Federal  or  State,  which  would 
8eem  to  make  a  different  provision,  except  in  cases  of  vacancies  from 
any  Stiite,  when  the  same  section  provides  that  the  '^  executive  author- 
ity thereof  shall  issue  writs  of  election  to  fill  such  vacancies."  Ex  neoes- 
titate  reif  elections  to  fill  fractions  of  a  term  cannot  be  biennial,  and  the 
fraction  may  be  never  so  small  ^  consequently^  the  law  must  be  held  to 
permit,  and  custom  has  certainly  established  it,  that  elections  for  a  full 
aud  fractional  term  may  be  hehl  on  the  same  day.  No  other  clause  of 
the  Constitution  is  found  to  treat  of  the  subject  of  fnictioual  terms,  and 
the  word  ^^  vacancies''  in  the  section  referred  to  is  t^at  under  which  all 
le^slation  on  this  subject  has  been  authorized,  including  the  act  of 
OoDgiess  of  February  2,  1872.    (Revised  Statutes,  sections  25  and  26.) 

A^rticle  I,  section  4,  of  the  Constitution  provides  that  ^'  the  times^ 
places,  and  manner  of  holding  elections  for  Senators  and  Representa- 
tives shall  be  prescribe^l  in  each  State  by  the  legislature  thereof;  but 
the  Congress  may  at  any  time  by  law  make  or  alter  such  regulations, 
except  as  to  the  place  of  choosing  Senators." 

This  section  manifestly  gives  to  the  legislative  department  of  the 
Heveral  State  governments  primary  and  full  control  over  the  ^^  times, 
places,  and  manner  of  holding  elections"  for  Representatives  in  Con- 
gress, subject  only  to  such  limitation  or  interference  as  Congress  may 
affirmatively  enact,  and  subject  also,  of  course,  to  the  provisions  of  sec- 
tion 2  of  the  same  article,  before  examined.  Inasmuch  as  the  general 
power  over  the  subject  rests  with  the  legislative  departments  of  the 
States,  the  acts  of  Congress  cannot  be  held  to  have  wider  scope  than 
their  langaage  necessarily  means,  and  a  cohuh  omisHUSj  if  there  be  any, 
remains  under  State  control. 

Congress  has  provideil  by  act  of  February  2, 1872  (Revised  Statutes, 
ii  35  and  26),  the  times  of  holding  elections  for  Representatives  in  the 
Mveral  States,  to  wit,  regularly  on  "  the  Tuesday  after  the  first  Monday 
in  November,  in  every  second  year  ^  after  1876,  and  starting  with  that 
jear;  and  in  case  of  vacancy,  at  such  time  as  "  may  be  prescribed  by 
the  laws  of  the  several  States." 

The  exceptions  to  this  rule,  made  by  any  other  acts  of  Congress  than 
the  Colorado  enabling  act,  need  not  now  be  considered,  as  it  is  not 
claimed  that  they  afiect  Colorado. 

If,  therefore,  the  time  for  holding  elections  for  Representatives  in  the 
Forty-fourth  and  Forty-fifth  Congresses  were  to  be  determined  only  by 
the  provisions  of  law  thus  far  referred  to,  it  seems  logically  conclusive 
that  the  day  for  the  election  to  the  fractional  teriii  of  the  Forty-fourth 
Congress  would  be  determined  by  the  laws  of  the  State,  either  under 
the  twenty  sixth  section  of  the  United  States  Revised  Statutes,  or  under 
the  general  provisions  of  article  1,  sections  2  and  4,  of  the  Federal  Con- 
stitution, already  cited.  As  to  the  Forty-fifth  Congress,  it  would  be 
tqaally  conclusive  that  the  time  of  election  would  be  the  Tuesday  after 
the  fiiit  Monday  of  November,  1876,  which  is  admitted  to  have  been 
on  tbe  7tb  day  of  the  month. 

The  machinery  of  election  was  provided  by  the  Territorial  laws,  kept 
*live  by  the  new  State  constitution,  and  no  question  could  reasonably 
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arise  as  to  the  legal  methods  by  which  the  will  of  the  people  might  Ix 
expressed. 

But,  uuder  its  authority  to  admit  new  States  into  the  Union,  Cougresi 
passed  an  '^  enabling  act"  to  authorize  the  organization  of  a  State  gov 
ernment  for  Colorado,  which,  ai>art  from  all  other  legal  considerations 
must  be  the  decisive  authority  in  this  case,  because  it  was  under  and  b; 
virtue  of  it  that  Colorado  became  a  State  within  the  Union  at  all ;  am 
the  right  to  any  representation  in  Congress  must  rest  upon  the  perform 
ance  of  the  conditions  and  the  pursuance  of  the  methods  ]>rovided  b: 
that  act.  Again,  that  act,  being  subsequent  to  the  general  statute  o 
1872,  and  being  specifically  directed  to  the  case  of  Colorado,  must  bi 
held  to  take  the  new  State  out  irom  under  the  general  law,  as  far  a 
the  fair  intendment  of  the  language  of  the  enabling  a(;t  would  do  so. 

The  sixth  section  of  this  act  of  Congress  reads  as  follows : 

Sbc.  6.  Until  till)  iiext  ceneral  coD8n8  said  State  shall  be  entitled  to  one  Reprc 
eentative  in  the  Hou^  of  Kepivseutatives  of  the  United  Srates,  which  ReprcHeutativc 
together  \\'ith  the  governor  and  other  State  olficersy  shall  be  ele*  ted  on  a  day  subae 
quenttothe  adoption  of  the  constitution,  to  be  fixed  by  said  constitutional  couveutiou 

In  thus  remitting  to  the  constitutional  convention  of  Colorado  th< 
authority  to  fix  the  dav  for  election  of  Representative,  Congress  ha 
distinctly  and  necessarily  abrogated,  in  the  case  of  that  State,  and  fo 
such  period  as  is  named  in  the  act,  every  preceding  Federal  law  upoi 
the  subject,  saving,  of  course,  the  provisions  of  the  Constitution.  Al 
though  article  1,  section  4,  of  the  United  States  Constitution  does  no 
in  terms  name  constitutional  conventions  as  legislative  bodies  of  th 
several  States,  the  act  just  quoted  is  only  one  of  numerous  instances  ii 
which  they  are  included  in  the  generic  term  "legislative"  by  legislative 
interpretation  in  the  acts  of  Congress.  So  notorious  has  been  th< 
custom  of  fixing  the  time  of  general  elections,  including  those  foi  Rep 
resentatives  in  Congress,  by  the  constitutions  of  the  States,  that  a  gen 
eral  exception  to  the  twenty-fifth  section  of  the  United  States  lievisec 
Statutes  was  enacted  by  Congress  in  1875,  in  the  case  of  the  severa 
States  whose  "  constitutions  must  be  amended  "  to  make  them  accon 
wi^h  the  act  of  Congress  fixing  the  Tuesday  after  th«  first  Monday  h 
Kovember  as  the  day  of  electing  liepresentatives.  It  must  therefore 
be  regarded  as  settled  tliat  a  constitutional  convention  is  include! 
under  the  general  term  *' legislative"  in  the  Constitution  of  the  Unites 
States,  and  acts  of  Congress  made  in  obedience  thereto. 

We  are  thus  brought  to  the  decisive  question,  What  is  the  extent  o 
the  power  over  elections  of  liepresentatives  relegated  to  the  legislative 
authority  of  Colorado  by  the  section  of  the  enabling  act  already  quoted 

The  State  is  declared  ^^  entitled  to  one  Hepresentative  until  the  nex 
general  census." 

"One  Kepresentative"  cannot  be  held  to  mean  the  same  individua 
during  all  the  time  named,  nor  that  he  is  to  be  elected  at  one  time  fo: 
the  whole  period.  The  constitutional  ])rovisions  as  to  biennial  elec 
tions,  length  of  the  ofi^ciai  term,  and  fractional  terms,  which  hav< 
already  been  quoted,  are  the  fundamental  law,  and  no  stniin  need  b< 
put  upon  the  language  of  the  enabling  act  to  make  it  accord  with  them 

It  provides  that  at  all  times  "  until  the  next  general  census  "  (and,  bj 
fair  im)>lication,  until  the  results  of  such  census  can  be  made  officially 
the  basis  of  a  new  rule),  Colorado  shall  be  *'  entitled  to  one  Kepresenta 
tive."  If,  therefore,  Mr.  Belford  weie  the  Kepresentative  in  the  Forty 
lourth  Congress,  Mr.  Patterson  in  the  Forty -fifth,  and  any  other  citizei 
of  the  State  in  the  Fort^  -sixth  or  subsequent  Congresses,  during  th< 
period  stated,  no  one  would  dream  of  claiming  that  the  provision  thai 
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Colorado  should  have  one  Representative  was  violated  because  three  or 
foor  different  men  had  represented  the  State. 

Bat  how  would  it  be  as  to  the  time  ot  electiug  these  successive  Rep- 
resentatives f  In  tbe  ease  of  each  of  them  in  bis  turn  but  one  pertinent 
question  could  be  put,  viz :  Was  be  elected  ^'  on  a  day  subsequent  to  tbe 
adoption  of  tbe  constitution"  of  the  State,  and  ^^  fixed  by  said  cousti- 
tational  convention  "f  To  claim  that  they  mnst  all  be  elected  in  one 
year  would  be  a  fault  in  logical  interpretation  of  precisely  the  same 
kind  as  to  say  that  they  must  all  be  the  same  individual. 

The  principal  proposition  of  the  said  sixth  section  is  that  Colorado 
shall  have  one  Representative.  The  qualifying  causes  are,  first,  that 
this  rule  shall  last  till  the  next  general  census;  and,  second,  that  such 
Hepresentative  shall  be  chosen  on  a  day  fixf  d  by  the  constitutional  oon- 
veutiou.  Whoever  can  answer  the  description  given  in  these  three 
respects  is  the  lawful  Representative  of  Colorado,  and  none  other. 
Every  rule  of  logical  analysis  makes  the  qualification  that  this  shall  be 
tbe  rule,  ^'  until  the  next  general  census,"  apply  to  the  whole  of  the  sec- 
tion and  all  its  parts.  To  except  any  one  of  them  is  to  substitute  a  new 
IhwIu  the  place  of  that  which  we  find  on  the  statute-book. 

The  next  step  in  the  investigation  is  to  ask  what  the  constitutional 
convention  of  Colorado  did  in  the  premises. 

Section  44  of  the  State  constitution  is  that  which  covers  the  subject. 
It  declares  that  ^^  one  Representative  in  the  Congress  of  tbe  United  Staten 
Aball  be  elected  from  the  State  at  large  at  the  first  election  under  this 
constitution,  and  thereafter  at  such  times  and  places  and  iu  such  man- 
ner as  may  be  provided  by  law.'' 

It  is  noticeable  that  in  this  section  the  term  ^^one  Representative"  is 
nsed  in  the  same  way  as  in  the  enabling  act,  and  the  narrow  interpre- 
tation which  would  insist  that  but  one  individual  could  be  meant,  or  that 
Ao  election  but  for  one  term  could  take  place,  might  be  as  well  applie<l 
here  as  to  the  act  of  Congress,  except  that  the  concluding  clause, "  and 
thereafter  at  such  times  and  places,''  &c.,  fixes  beyond  cavil  the  mean- 
ing given  to  the  enabling  act  by  the  convention.  It  manifestly  intended 
to  cover  the  whole  period  over  which  it  could  have  jurisdiction  and 
refers  to  the  several  terms  of  office  during  which  Colorado  might  be 
entitled  to  but  one  Representative  "  at  large." 

This  section  doe«  not  ^lame  the  day  of  either  of  the  elections,  but  they 
w  severally  **  fixed "  (to  use  the  word  found  in  the  enabling  act)  by 
reference  to  that  which  will  definitely  determine  the  time.  The  day  of 
the  first  election  for  Representative  is  to  be  that  of  ^Hhe  first  election 
binder  this  constitution,"  and  of  subsequent  ones  ^^  as  may  be  provided 
hy  law."  Under  the  maxim  of  law  ^^  id  cerium  ent^  quod  certum  reddere 
potest,^  this  reference  from  one  clause  of  the  fundamental  law  of  the 
State  to  another  which  names  the  day  for  the  first  election,  and  to  the 
ordinary  statute  law  for  the  days  of  subsequent  elections,  must  be  re- 
^<irded  as  an  entirely  allowable  and  appropriate  method  of  exercising 
the  power  remitted  to  the  convention  by  the  enabling  act.  This  will 
appear  tlie  more  clearly  in  regard  to  the  reference  to  acts  of  the  legisla- 
ture, when  it  is  remembered,  as  has  been  noted  above,  that  the  Consti- 
tntion  of  the  United  States  recognizes  the  power  over  such  matters  as 
being  in  the  ^'legislature"  of  the  State,  and  that  it  is  only  by  implica- 
tion (though  an  abundantly  strong  one)  that  the  power  can  be  considered 
M  tested  in  constitutional  conventions. 

There  can  hardly  be  need  of  stopping  to  meet  the  possible  objection 
that  the  phrase  *^  provided  by  law,"  as  found  in  the  State  constitution, 
i&eans  Federal  law  and  not  State  laws.    The  most  casual  glance  at  con* 
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BtitatioDB  of  the  several  States  of  the  Union  will  show  a  uniformity  and 
regularity  of  use  which  will  at  once  remove  any  doubt.  We  are  inter- 
preting the  fundamental  law  of  a  State :  and  itB  references  to  future  pro 
viBions  of  law  which  it  authorizes,  and  which  will  depend  upon  it  for 
their  validity,  mYist  necessarily  look  to  the  statutes  of  the  State  enacted 
to  carry  into  effect  the  more  general  provisions  of  the  constitution. 

The  forty-fourth  section  of  the  State  constitution  has  therefore  ex- 
hausted the  power  remitted  to  the  constitational  convention  by  theenab- 
ling  act,  and  it  only  remains  for  us  to  apply  its  provisions  to  the  contest 
before  us. 

It  is  an  admitted  fact  that  the  first  election  under  the  State  constitu- 
tion was  held  on  the  3d  day  of  October,  1876,  and  that  neither  in  the 
constitution  nor  in  any  law  of  Colorado  was  the  7th  day  of  November 
of  that  year  named  as  the  day  for  any  election  whatever.  The  conclu- 
sion is  therefore  inevitable  that  the  latter  day  was  not  a  lawfully -estab- 
lished day  for  the  election  of  a  liepreseutative  in  Congress  fh)m  the 
State  of  Colorado.  • 

As  to  the  election  held  on  the  3d  of  October  it  is  equally  clear  that  it 
was  a  lawful  day  of  election  for  a  Kepresentative  in  the  Forty-fourth 
Congress.    But  how  is  it  as  to  the  Forty-fifth! 

A  series  of  elections  for  'W)ne  Representative''  in  Congress  was  mani- 
festly the  thing  provided  for.  The  only  natural  and  unstrained  inter- 
pretation of  the  forty -fourth  section  of  the  Colorado  constitution,  and 
the  only  one  thoroughly  in  harmony  with  the  principles  of  interpreta- 
tion above  applied  to  the  enabling  act,  seems  to  be  that  the  first,  and 
the  first  only,  of  this  series  of  elections  should  take  place  on  the  3d  of 
October,  and  the  subsequetit  ones  as  the  legislature  might  provide  by 
law.  It  would  have  been  quite  competent  for  the  constitutional  conven- 
tion to  declare  that  the  elections  for  the  fractional  term  in  the  Forty- 
fourth  Congress  and  the  full  term  in  the  Forty-fifth  should  be  filled  at 
the  same  election ;  but  it  did  not  do  so. 

It  has  been  argued  before  the  committee  that  there  was  not  time  for 
the  legislature  to  act  early  enough  to  provide  an  election  for  the  Forty- 
fifth  Congress,  and  hence  the  necessity  of  the  case  would  give  a  broader 
meaning  to  the  language  of  the  State  constitution.  The  necessity  is  not 
apparent.  The  State  legislature  was  to  meet  very  early  in  November, 
1876,  in  fact,  on  the  first  day  of  the  month.  The  Forty-fifth  Congress 
began  its  legal  term  on  the  4th  day  of  March  following,  though  it  wa« 
not  expected  to  assemble  till  the  3d  of  December,  1877,  and,  in  fact,  did 
not  assemble  till  the  15th  of  October.  There  was  no  lack  of  time  be- 
tween the  Ist  of  November  and  4th  of  March  for  the  passage  of  an  act 
and  the  holding  of  an  election;  or,  if,  as  has  been  argued,  a  winter  elec- 
tion in  that  region  would  be  very  inconvenient,  it  might  have  been  fixed 
for  any  time  in  the  following  spring  or  summer  without  losing  a  day  of 
the  actual  session  of  this  Congress.  The  argument  "aft  inconvenienti^ 
is  therefore  insufiScient,  and  we  are  forced  to  the  conclusion  that  the  3d 
of  October,  1876,  was  not  the  day  in  fact  established  by  the  constitution 
or  the  laws  of  Colorado  for  holding  an  election  for  Representative  to  the 
Forty-fifth  Congress. 

It  follows,  from  this  reasoning,  that  no  election  for  a  member  of  this 
Congress  was  held  on  any  day  fixed  by  law  in  Colorado,  for  it  is  ad- 
mitted that  no  act  of  the  legislature  exists  in  regard  thereto,  and  that 
no  other  election  has  been  held  than  those  purporting  to  be  on  3d  Octo- 
ber and  7th  November. 

But  it  is  argued  that  although  no  day  was  lawfully  fixed  for  such 
election,  the  action  of  the  jn'ople  of  the  State,  generally  taking  jiart  in 
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be  election  on  the  3d  October,  and  voting  for  a  Represeutative  in  the 
Forty-fifth  GongreBS,  may  cure  any  illegality  ae  to  the  day  and  consti- 
tttte  a  valid  title  to  the  seat 

Before  we  can  intelligibly  apply  legal  priuciples  to  this  proposition, 
it  is  necessary  to  tarn  to  the  question  of  fact,  aud  reduce  to  distinct 
form  a  few  decisive  points  in  the  history  of  the  case. 

1.  On  the  14th  September,  notices  of  an  election  for  Representative 
in  the  Forty- fifth  Congress  were  issued  to  the  sheriffs  of  the  seveml 
eoinities  of  the  State  from  the  secretary  of  state's  office,  under  the  great 
seal  of  the  State,  and  published  in  the  newspapers.  Under  these  notices 
the  election  was  to  be  held  on  7th  November.     (Record,  p.  31.) 

2.  In  pursuance  of  such  directions,  the  several  sheriffs  issued  their 
notices  forthwith,  ad vertisiug  such  election  for  the  7th  November.  (Ibid.) 

3.  The  proclamation  and  the  notices  under  it  continued  before  the 
pnblic  Irom  said  15th  September  past  the  election  on  3d  October,  and 
until  the  16th  October,  when  it  was  recalled  by  another  proclamation 
from  the  secretary  of  state's  office,  hereinafter  qcMted.  (Record,  i)p. 
140,  HI.) 

4.  The  official  proclamation  and  sherififs'  notices  for  the  October  elec- 
tion specified  a  Representative  for  the  Forty -fourth  Congress  only  to  be 
elected  at  that  time.    (Record,  pp.  18,  19.) 

5.  The  proclamation  for  the  7th  November  election  was  issued  from 
the  secretary  of  state's  office  by  his  assistant,  in  the  absence  and  dan- 
Rerons  illness  of  the  secretary  himself,  but  by  the  advice  of  the  gover- 
nor, the  United  States  district  attorney,  and  other  leading  men.  (Rec- 
ord, p.  20.) 

6.  Od  10th  October,  a  week  after  the  first  election,  the  Republican 
State  central  committee  issued  a  circular,  from  which  the  following  is 
an  extract : 

In  consequence  of  the  le^al  obstacles  surroundiug  the  el<HJtion  for  member  of  Oou- 
gVHH,  it  wan  deemed  advisable  to  have  the  name  priuted  twice  on  the  tickets  voted 
•t  the  election  on  the  3d  of  October,  and  if  the  decision  of  the  people  at  the  ballot-bux 
on  th«  third  instant  had  been  against  the  Republican  candidate,  it  was  the  iutontion 
oftlie  party  to  withdraw  the  name  of  thHr  candidate,  and  make  no  contest  whatever 
for  a  seat  in  the  Forty -fifth  Congress.  The  Republicans  were  willing  to  abide  the  de- 
eiiion  of  the  October  election,  and,  if  defeated  then,  t<»  make  no  contest  in  November, 
bat  to  allow  that  election  to  go  by  defanlt.  This  the  Democratic  party  of  Colorado 
Memed  to  be  nn willing  to  accede  to.  The  resnlt  is  that  •  »  •  it  is  very  evident 
BOW  that  this  election  cannot  be  avoided,  and  it  is  for  the  Republicans  thVonghout 
tto  State  to  determine  whether  we  shall  make  our  success  of  October  3  complete  by 
•Bother  victory  on  November  7.     (Record,  p.  4t>.) 

Before  following  the  history  further,  it  seems  proper  to  report  that 
the  facts  above  enumerated  incontestibl3^  show  that  the  people  of  Colo- 
rado were  officially  notified  in  snch  form  that  they  were  legally  bound 
to  take  notice  that  the  election  on  the  3d  October  would  be  for  State 
officers  aud  for  a  member  of  the  Forty-fourth  Congress  only;  and  such 
notice  continued  public  up  to  the  day  of  the  election  itself.    Not  only 
can  ignorance  of  it  not  be  presumed ;  it  is  directly  and  formally  rebutted. 
They  further  show  that  the  E^publicafi  central  committee  did  not  un- 
derstand or  claim  that  the  October  election  was  a  legal  election  for 
member  of  the  Forty  fifth  Congress  as  late  as  the  10th  October,  but 
Bpoke  of  the  placing  of  the  name  of  Representative  twice  on  the  ticket, 
as  done  by  them,  because  it  wa«  '< deemed  advisable^;  and  said  that  if 
their  candidate  had  received  a  minority  of  the  votes,  they  had  intended 
to  ^^  withdraw^  his  name,  ^^and  make  no  contest  whatever  for  a  seat  in  the 
forty-fifth  Congress,^    Such  language  from  the  committee  in  charge*  of 
a  party's  canvaee  is  the  strongest  possible  disproof  of  the  idea  that  they 
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or  the  public  regarded  the  voting  for  a  member  of  the  Fortj-ftftli  Con- 
gress in  October  as  anything  else  than  an  informal  attempt  to  save  time^ 
expense,  and  trouble,  which,  as  they  themselves  say,  their  opponents 
"  seemed  to  be  unwilling  to  accede  to." 

7.  On  the  13th  of  October  a  consultation  was  had  between  prominent 
KepubUcans  of  the  State,  in  consequence,  apparently,  of  a  letter  to  the 
editor  of  the  Denver  News,  that  day  published  by  the  Hon.  J.  B.  Chaffee, 
in  which  it  was  claimed  that  the  election  of  a  Representative  to  the  Forty- 
fifth  Congress  was  legal  and  complete  on  3d  October.  (Record,  pp.  44, 
45.)  The  result  of  the  consultation  was  the  adoption  of  that  view  by 
those  present,  and  the  issuing  on  the  next  day,  October  14,  of  a  new 
circular  by  the  Republican  central  committee,  withdrawing  that  of 
October  10,  and  recommending  Republicans  to  take  no  part  in  the  elec- 
tion called  for  November  7.    (Record,  pp.  47,  48.) 

8.  On  the  16th  October  a  new  proclamation  issued  from  the  office  of 
the  secretary  of  state,  under  the  great  seal,  withdrawing  former  procla- 
mation and  notice  fbr  the  election  of  November  7,  on  the  ground  that 
^4t  appears  upon  further  examination  that  there  is  no  law  or  statute 
authorizing  said  proposed  election  to  be  held,  or  any  election  to  be  held 
in  the  State  of  Colorado  at  that  time.'^    (Record,  p.  140.) 

9.  To  the  circular  of  the  Republican  central  committee  of  14th  October 
the  Democratic  central  committee  responded  by  a  circular  dated  October 
16,  denying  that  the  election  of  October  3  was  legal  as  to  the  Represent- 
ative in  the  Forty-fifth  Congress,  and  insisting  on  the  election  for  7th 
November.  (Record,  pp.  69-71.)  This  was  followed  by  others  to  the 
same  purpose  on  October  21  and  31.     (Record,  pp.  75-78.) 

10.  At  the  October  election  both  ])arties  had  provided  tickets  with 
names  of  Representative  for  both  the  Forty- fourth  and  Forty-filth  Con- 
gresses. The  number  of  votes  cast  has  already  been  stated.  Hugh  But- 
ler, chairman  of  Democratic  State  committee,  and  others  testify  that  the 
double  tickets  were  prepared  and  voted  at  tlie  October  election,  "  as  a 
matter  of  precaution''  after  learning  that  the  Republicans  were  doing 
the  like  (Record,  p.  58).  That  the  opinion  had  become  general  that 
votes  would  be  cast  in  October  for  both  Congresses  was  stated  by  Mr. 
Patterson,  the  contestant,  in  a  letter  in  evidence,  dated  September  7 
(Record,  p.  68).  The  numerous  witnesses  who  testify  on  this  subject 
leave  the  reasons  for  this  action  vague  and  indefinite,  though  nothing 
appears  in  the  testimony  inconsistent  with  the  idea  that  there  was  an 
effort,  never  made  clear  or  binding,  to  agree  upon  some  mode  of  avoid- 
ing the  second  election  in  November.  The  Republican  secretary  of  state 
and  United  States  marshal  testify  that  on  October  3  it  was  generally 
understood  that  there  was  to  be  another  election  in  November  (Record, 
pp.  15,  52,  53,  54,  55).  On  the  other  hand  some  prominent  Democrats 
appear  subsequently  to  have  agreed  that  there  was  probably  no  au- 
thority for  the  November  election  (Record,  p.  27). 

It  is  no  doubt  the  rule  of  the  law  in  regard  to  elections  that  the  ex- 
pressed will  of  the  people  shall  be  followed,  if  it  be  reasonably  practica- 
ble to  construe  legal  provisions  so  as  to  carry  it  out. 

It  has,  however,  never  been  claimed  that  unofficial  committees  of  po- 
litical parties  could  abrogate  the  official  proclamations  of  State  officers, 
or,  in  the  presence  of  such  official  notice  to  the  contrary,  condense  two 
elections  into  one.  In  order  to  do  this  it  would  be  necessary  to  find 
that  the  law  was  clearly  in  accord  with  the  action  of  the  people  con- 
trary to  the  proclamation,  and  that  the  people  themselves  clearly  in- 
tended at  that  time  to  make  their  action  final  and  conclusive. 

As  has  been  already  shown,  the  law  did  not  fix  the  3d  of  October  as 
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the  day  to  elect  a  member  to  the  Forty-fifth  Congress,  and  the  over- 
whelming weight  of  proof  is  that  neither  the  people^  their  officers  of 
atdte,  nor  their  party  committees  regarded  the  October  election,  at  the 
Hme,  as  conclusive  and  final  in  this  respect. 

In  I'egard  to  the  7th  of  November  election,  the  day  was  not  only  not 
the  lawful  one,  as  we  have  above  shown,  bat  the  State  officials  had  be- 
4M)iDe  convinced  of  this  and  withdrawn  the  election  proclamation  and 
notices. 

The  condition  of  the  public  mind  is  probably  best  desciibed  by  the 
secretary  of  state,  Mr.  Clark,  who  testifies : 

Maoy  were  donbting  the  legality  of  an  election  for  Representative  in  the  Forty- 
fitth  Concrress  on  the  7th  day  of  November,  othern  claiming  that  it  would  be  a  mere 
matter  of  form  anyway,  because  there  was  some  kind  of  an  understanding  between 
Mr.  Belford  and  Mr.  Patterson  that  whichever  was  beaten  at  the  October  election 
wuQld  not  l>e  a  contestant  against  the  other  at  the  November  election;  others  claimed 
that  only  a  member  to  the  Forty-fourth  Congrens  could  be  elected  uuder  the  constita- 
tiou,SDd  that  the  general  assembly  must  provide  by  law  for  the  holding  of  an  election 
for  the  Forty -fifth  Congress.    (Record,  p.  1«).) 

When  in  the  midst  of  the  public  uncertainty  thus  described,  in  which 
the  confusion  was  increased  by  the  acts  of  party  committees,  prompted 
by  the  fear  that  their  opponents  would  get  the  start  of  them,  an  election 
was  nominally  held,  in  which  hardly  more  than  one-seventh  of  the  elect- 
ors took  part,  less  than  one-third,  even,  of  the  party  claiming  the  vic- 
tory, and  almost  none  of  their  opponents;  when  in  the  city  of  Denver, 
the  capital  of  the  State,  and  where  were  the  political  managers  and  com- 
mitteemen, the  proportion  of  votes  cast  was  not  larger  than  in  the  rest 
of  the  State;  and  when  in  eight  counties  there  was  not  even  a  show  of 
election,  it  would  be  doing  violence  to  language  and  to  Justice  to  call 
the  result  an  expression  of  the  popular  will,  or  the  formalities  which  took 
place  an  election  by  the  people  of  the  State. 

Whether  we  regard  it,  therefore,  as  a  question  of  the  lawfully  estab- 
lished day,  or  of  a  real  and  general  election  defaeto  by  the  people,  it 
cannot  be  said  that  a  liepreseutative  to  the  Forty-fifth  Congress  was 
chosen  in  Colorado  on  the  7th  of  November. 

The  opinion  of  the  last  class  of  people  referred  to  by  the  secretary  of 
^te  in  his  testimony,  as  quoted  above,  seems  to  me  to  be  the  true  one, 
and  I  believe  that  "the  general  assembly  of  Colorado  must  provide  by 
hkw  for  the  holding  of  an  election  for  the  Forty-fifth  Congress,"  and  that 
neither  contestant  nor  contestee  is  entitled  to  the  seat. 

I  would  therefore  respectfully  report  the  following  resolution,  whtcb^ 
^  the  proper  time,  I  shall  offer,  to  wit : 

Bmlnedy  That  no  valid  election  has  as  yet  been  held  in  Colorado  for 
Kepresentative  in  the  Forty-fifth  Congress. 

J.  D.  COX. 
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Second  Oongkessional  District  op  Florida. 

OoDtestaTit  charges  that  returns  were  forged  and  false,  that  the  election  offioete 
were  guilty  of  frauds,  and  counted  too  many  votew  for  coutestee,  and  threw  o»( 
entire  polls  in  some  instances.  Contf  stee  claims  that  illegal  votes  were  cast  for 
contestant  hy  non-registered  persons. 

SMf  That  where  the  result  at  a  poll  is  shown  by  the*  returns  to  be  falsi  and  fraoda- 
lent,  and  it  is  impossible  to  ascertain  from  the  other  evidence  in  the  case  the  tr«s 
vote  of  said  poll,  the  vote  of  such  poll  must  be  entirely  rejected. 

Where  persons  vote  without  challenge,  it  will  be  presumed  that  they  were  entitled  to 
vote,  and  that  the  sworn  officers  of  the  election  who  received  their  votes  performed 
their  duty  properly  and  honestly. 

Where  it  is  provided  in  a  registration  law  that  the  commissioner  shall  **  examine  the 
list  of  registered  voters,  and  erase  therefrom  the  names  of  such  persons  as  are 
known,  or  may  be  shown  to  their  satisfaction  to  have  died  or  ceased  to  have  re- 
sided permanently  in  the  county,  or  otherwise  become  disqualified  to  vote";  ftnd 
it  is  further  provided  that  ''if  the  voter,  on  offering  to  vote,  in  case  his  name  is  not 
found  on  the  legistration  list,  will  take  an  oath  that  his  name  has  been  improperly 
struck  off,  and  shall  take  the  oath  required  to  be  taken  by  persons  whose  right  to 
vote  shall  be  challenged,  such  person  shall  have  the  right  to  vote";  andsach  per- 
son does  vote,  having  all  the  other  qualifications  of  a  voter,  and  his  name  is  found 
on  the  poll-list,  his  vote  will  be  presumed  to  be  legal  until  the  contrary  be  prorem. 

The  House  adopted  the  majority  report,  February  20,  1879. 


February  5,  1879. — Mr.  Gobb,  from  the  Committee  on  Elections,  sub- 
mitted the  following 

BBPOBT: 

The  Committee  on  Elections^  to  whom  were  referred  the  papers  relating  to 
the  contested  election  case  in  the  second  Congressional  district  of  Florida^ 
having  had  the  same  under  consideration^  submit  the  following  report: 

The  second  Congressional  district  in  the  State  of  Florida  is  composed 
of  the  counties  of  Alachua,  Baker,  Brevard,  Bradford,  Clay,  Columbia, 
Duval,  Dade,  Hamilton,  Madison,  Marion,  Nassau,  Orange,  Putnam, 
Suwannee,  Saint  John's,  and  Volusia. 

The  record  in  this  case  covers  972  pages,  the  brief  of  contestant  139 
pages,  and  the  brief  of  contestee  99  pages,  making  in  all  1,190  pages  of 
priirted  matter  which  your  committi^^e  has  had  to  examine,  and  whioh 
has  been  done  with  great  labor. 

In  the  general  election  held  in  this  district  on  the  7th  day  of  Novem- 
ber, 1876,  Jesse  J.  Finley  and  Horatio  Bisbee,  jr.,  were  voted  for  to 
represent  said  district  in  the  Forty-fifth  Congress.  And  the  question 
is,  which  of  these  gentlemen  is  entitled  to  the  seat  f    Acx^ording  to  the 
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retorns  of  the  precinct  officers  of  the  several  counties  in  said  district  the 
Yoto  was  as  follows : 


Ooonties. 


1 

1 

1,255 
288 

1,072 
143 

111 

66 

706 

100 

315 

126 

001 

717 

1,468 
5 

2,831 
8 

614 

329 

1.082 
062 

1,521 
1,548 

670 

70i 

026 

104 

617 

579 

629 

456 

508 

331 

474 

172 

11,481 

11.476 

I 


15 


AheboA 

Bftker : 

BravArd ........V 

Bradford 

Ckj 

Colambift 

Dwal 

IMe  

Hinnton 

VadiaoB 

UtrioD 

ImM 

Onnge 

Pitnam 

BlVIODM 

SibtJolui** 

liiniM 

Total  Tote  for  each 


This  return  was  acted  upon  by  the  canvassiug-board  of  each  county 
and  the  State  board  of  canvassers.  And  after  making  several  changes, 
vhich  are  not  necessary  to  be  mentioned  here,  the  certificate  of  election 
was  issued  to  the  contestee,  and  he  was  sworn  in  and  now  occupies  the 
Beat  in  this  House  from  the  second  district  of  Florida.  ^Hl'^fl 

The  contestant  within  the  legal  time  filed  his  protest  and  notice  of 
Qootest,  averring  that  the  board  of  State  canvassers  had  been  guilty  of 
gross  frauds  in  canvassing  the  votes  of  said  Congressional  district,  mak- 
ing op  false  statements  by  which  the  votes  of  said  counties  were,  or  some 
of  them,  falsely  stated,  and  that  the  certificate  of  election  was  wrong- 
folly  given  to  the  contestee,  &c. 

These  averments  need  not  be  noticed  by  your  committee,  as  they  do 
not  affect  the  merits  of  the  case  which  is  now  under  consideration.  The 
ffima-facie  case  having  been  settled  by  the  House,  the  committee  has 
nothing  to  do  with  the  certificate ;  but  the  contestant  makes  averments 
in  his  notice  of  contest  which  reach  the  merits  of  the  case  before  us, 
tbe  substance  of  which  we  will  hereafter  give,  not  wishing  to  incumber 
this  report  with  a  copy  of  them  in  full.  The  notice  of  contest  and  the 
answer  thereto  are  not  as  carefully  drawn  as  they  should  have  been,  but 
in  the  opinion  of  your  committee  the  allegations  therein  are  sufficiently 
broad  and  specific  to  embrace  all  the  evidence  in  the  record  which  your 
oommittee  deem  necessary  to  consider  in  reaching  a  correct  decision  on 
the  merits. 

The  substance  of  the  allegations  in  the  notice  of  contest  which  we  con- 
sider material  may  be  briefly  stated  as  follows : 

1st.  That  the  returns  of  the  election  at  the  precinct  of  Archer  No.  2, 
w  the  oounty  of  Alachua,  in  said  Congressional  district,  were  forged  and 
fiJse;  that  about  219  votes  were  falsely  and  fraudulently  added  to  the 
vote  of  contestee  by  the  election  officers  of  said  precinct  and  returned, 
which  were  canvassed  and  counted  by  the  county  and  State  boards  of 
oanvassers. 

2d.  That  the  election  officers  who  conducted  the  election  at  Archer 
precinct  No.  2,  in  Alachua  Oounty,  in  said  district,  were  guilty  of  fraud 
ui  conducting  said  election,  and  made  false  and  forged  returns  of  the 
iHttDe,  thereby  making  it  impossible  to  arrive  at  the  true  vote  of  said  pre- 
<^ct,  and  demanding  that  the  vote  of  said  precinct  be  excluded. 
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3d.  That  the  election  officers,  iu  canvasaing  the  vote  for  Congret^un 
said  district,  illegally  and  wrongfully  excluded  therefrom  all  the  votes 
cast  at  each  of  the  precincts  of  Darbyville  and  Johnsonville,  in  the 
county  of  Baker,  and  demands  that  they  be  counted. 

4th.  That  the  election  officers,  in  canvassing  the  vote  for  Congress  in 
«aid  district,  illegally  and  wrongfully  excluded  therefrom  the  entire  poll 
at  Jasper  precinct  No.  2,  in  Hamilton  County;  that  the  true  number  of 
votes  cast  at  said  precinct  were  604,  of  which  320  were  cast  for  contest- 
ant, and  184  for  contest^ee,  an4  contestant  demands  that  the  same  be 
counted. 

5th.  And  contestant  asks  that  a  true  count  of  all  the  votes  be  made 
as  far  as  the  same  can  be  done  under  the  evidence,  and  insists  that  if 
this  is  done  it  will  entitle  him  to  the  seat. 

The  contestee  in  his  answer  sets  up  a  general  and  special  denial, 
and  avers,  by  way  of  counter  charges,  threats,  intimidation,  violence, 
and  repeating  at  various  polls  in  the  district  upon  the  part  of  the 
political  friends  of  the  contestant,  and  also  that  a  large  number  of 
illegal  votes  were  cast  for  contestant  by  non-residents,  persons  con- 
victed of  crime,  minors,  non-registered  persons,  and  foreign-born  persons, 
who  did  not  at  the  time  of  voting  present  their  certificate  of  natural- 
ization, or  a  certified  copy  thereof,  or  a  duly  sealed  and  certified  copy  of 
their  declaration  of  intention  to  become  citizens  of  the  United  States. 

Your  committee,  after  this  summary  of  the  pleadings,  will  examine 
the  questions  of  law  and  facts  involved  in  the  issues,  and,  as  the  tabu- 
lated statement  given  above  arranges  the  counties  in  a]i)habetical  order, 
your  committee  will  consider  the  questions  arising  iu  the  counties  in 
the  same  order ;  and, 

1st.  As  to  Alachua  County,  Archer  precinct  No.  2 :  It  is  alleged  by  tlio 
contestant  that  the  election  returns  from  this  precinct  should  be  rejected, 
and  this  we  believe  is  conceded  by  contestee,  for  the  reason  that  said  re- 
turns were  forged,  and  do  not  show  the  true  vote.  The  returns  from  this 
precinct,  made  by  its  officers,  therefore,  are  to  be  considered  out  ol'  the 
case. 

The  contestant  further  alleges  and  insists  that  not  only  the  returns 
of  this  precinct  must  be  rejected,  but  that  the  entire  vote  of  the  same 
must  be  excluded  from  the  count,  for  the  reason  that  the  evidence  is 
not  such  as  to  enable  your  committee  to  determine  correctly  what  the 
true  vote  at  this  precinct  was.  But  he  insists  further  that  if  the  com- 
mittee conclude  that  the  vote  of  said  precinct  should  be  counted,  in 
that  case  the  vote  must  be  counted  as  follows  : 

*        For  contestee 180 

For  contestant 141 

Contestee's  migority 39 

Because  he  claims  that  the  evidence  tends  more  strongly  to  sup))ort 
this  conclusion.  Your  committee  are  fully  aware  of  the  import^vnce  of 
the  decision  upon  these  questions,  for  upon  it  hinges  the  final  judgment 
in  this  case.  The  evidence  in  regard  to  this  poll  is  very  voluminous, 
covering  nearly  300  pages  of  the  record,  the  result  of  the  examination 
of  over  300  witnesses  of  the  parties.  It  being  conceded,  as  we  have 
already  said,  that  the  returns  must  be  thrown  aside,  on  the  ground  that 
they  are  false  and  forged,  and  your  committee  agreeing  with  that  view, 
we  are  compelled  to  look  to  the  other  evidence  in  the  case,  in  order  to 
ascertain  if  possible  what  was  the  true  vote.  If  the  true  vote  can  be 
ascertained  with  reasonable  certainty,  it  must  be  counted.  If  it  cannot 
be  so  ascertained  and  determined,  then  the  entire  vote  of  the  preciuot 
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sfaoald  be  thrown  oat,  and  nothing  counted  for  either  contestant  or 
ooDtestee. 

The  evidence  proves  that  Green  R.  Moore,  R.  H.  Black,  and  Floyd 
Dukes  were  the  inspectors,  and  Thomas  H.  Vance  the  clerk,  of  the 
election  held  for  Congress  at  Archer  precinct  No.  2,  in  Alachua  County. 
Green  R.  Moore  testifies  that  there  was  a  polMist  kept,  and  thinks 
the  names  of  all  who  voted  were  put  down  on  the  list ;  says  Vance  kept 
it,  who  was  clerk ;  says  he  was  present  when  the  polls  were  closed,  and 
says  that  there  was  a  paper  there  which  was  signed  by  the  inspectors  in 
blank  for  the  returns  j  it  was  not  filled  out  when  signed.     He  says  they 
counted  the  votes,  but  got  in  a  hurry,  as  it  was  late,  and  did  not  fill  up 
the  returns  with  the  number  of  the  votes,  but  just  signed  the  blank 
return.    Does  not  know  whether  the  return  so  signed  was  ever  filled  up 
or  not.     He  says  Thomas  H.  Vance  took  charge  of  all  the  papers.    He 
took  all  the  papers  under  his  arm,  among  them  the  returns  of  said  poll. 
He  BSLys  the  ballots  were  first  strung  on  a  string  and  then  said  Black 
corrected  them.    He,  witness,  held  the  ballots  up  and  Floyd  Dukes 
strung  them.    They  were  then  put  in  the  ballot-box  and  left  strung.    R. 
H.  Black  locked  the  box  and  gave  him,  witness,  the  key,  and  took  charge 
of  the  box.    The  returns  were  not  put  in  the  box.    Not  certain  the  box 
was  locked.    Box  fastened  together,  he  thinks,  with  screws.     He  says 
that  after  the  poll  was  closed  and  the  ballots  counted  the  result  was- 
publicly  announced  by  R.  H.  Black.    He  is  certain  of  this  fact.  •  Black 
announced  that  Stearns  had  received  180  votes,  and  that  Drew  had  re- 
ceived 136  votes.    Stearns  was  the  Republican  candidate  for  governor, 
and  Drew  the  Democratic  candidate.     He  says  that  Black  announced 
that  there  were  318  votes  in  all  cast,  but  he  says  2  of  these  were  destroyed 
because  they  looked  like  two  tickets  were  folded  together.     He  says  that 
Black  announced  the  true  vote  and  gave  it  to  Samuel  C.  Tucker.    Says 
he  is  positive  that  there  was  not  more  than  318  votes  polled  there  that 
day.    Tbis  number  did  not  agree  with  the  number  of  ballots  strung  and 
counted  and  put  in  the  box.    Black  counted  277  tickets  in  all  that  were 
pntiu  the  box.    Says  the  result  was  ascertained  by  counting  the  poll- 
list  and  tally  sheet  kept  by  the  clerk,  Vance     The  poll-list  and  ballots 
did  not  agree.    The  polMist  showed  318  names,  two  of  which  were  not 
counted  because  two  of  the  ballots  were  folded  together,  and  there  were 
only  277  ballots.    Ballots  were  counted  as  they  stood  on  the  poll-list. 
Says  Black  and  Vance  took  the  returns  and  ballot-box  to  Black's  house. 
He  lived  in  Archer.    **  When  I  next  saw  them  after  they  left  the  voting 
place,  1  saw  them  at  Black's  house.    They  kept  the  returns  and  box 
there  from  about  11  o'clock  p.  m.  until  next  morning  about  3  or  4  o'clock, 
when  they  took  them  toGainesville,  the  county  seat  of  Alachua  County ► 
I  went  with  them."    When  they  got  toGainesvillewitnesssayshestupped 
at  a  fire  in  Court  House  Square,  and  Black  took  the  box  off  in  the  di- 
rection of  Capt.  L.  G.  Dennis's  house  in  Gainesville.    After  this  witness 
heanl  Dennis  at  bis  own  house  tell  Black  to  take  the  box  away,  as  there 
had  been  one  box  thrown  out  by  being  at  his  house.    This  was  between 
nine  and  ten  o'clock  the  morning  after  the  election.    Black  got  to  Den- 
nis's just  at  daylight.    Witness  sa^^s  Dennis  was  a  noted  Kepublican 
politician  at  the  time,  and  was  a  candidate  for  the  State  legislature. 
Witness  says  the  key  to  ballot-box  was  a  common  key,  easily  duplicated^ 
Key-hole  not  sealed.'  They  had  eight  keys  that  fitted  the  box.   Says  that 
Black  and  Dukes  went  off  from  the  polls  during  the  voting  and  he,  wit- 
ness, and  Vance  staid.    When  they  returned  witness  and  Vance  went 
oat  for  dinner  together.    Witness  says  that  Dukes  could  neither  read 
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nor  write;  that  he  voted  the  Democratic  ticket.  Witness,  Black,  aa 
Vance  voted  the  Bepublican  ticket. 

This  is  the  substance  of  this  wituess'8  statements.  (See  Record,  p[ 
82-88.) 

Samuel  T.  Fleming  testifies  that  he  stood  at  the  polls  at  Archer,  Nc 
2,  and  took  down  the  names  of  all  persons  who  voted  as  they  voted 
8ays  he  was  there  all  day  except  about  20  minutes  when  voting  was  sas 
pended  for  dinner;  says  he  kept  a  list  of  all  who  voted  from  the  oul 
side  of  the  room;  the  box  was  inside  the  room  near  window;  seq 
the  original  list  kept  by  him  to  secretary  of  state  of  Florida,  ^'  bat  hAir 
a  correct  copy  of  it  with  exception  of  one  name";  and  hero  witness  ei 
hibited  the  copy,  which  was  made  part  of  his  deposition,  without  objec 
tion.  This  list  contains  the  names  of  305  persons  who,  he  says^  voted 
says  he  went  there  to  take  down  the  names  of  all  persons  who  voted  a 
that  poll;  did  it  at  request  of  Democratic  executive  committee,  and  i 
positive  he  took  down  on  his  list  the  name  of  every  person  who  vote< 
from  outside  room  that  day ;  says  he  was  well  acquainted  with  the  vol 
ing  population  who  resided  about  the  poll,  and  with  the  exception  of  fon 
or  five  knew  each  man  personally  who  voted  there  on  November  7,  1876 
says  he  knows  that  500  votes  were  not  polled  at  that  poll  that  day ;  say 
none  voted  from  inside  of  house  but  the  inspectors.  (See  Reconl',  pf 
89  to  93.) 

Wade  A.  Gieger  sajs  he  was  at  Archer  precinct.  No.  2,  on  the  day  o 
election;  there  before  polls  opened;  there  all  day  except  during  reces 
for  dinner,  and  once  after  that  about  20  minutes.  Saw  Fleming  stand 
ing  near  the  window  taking  down  the  names  of  the  persons  voting ;  wa 
there  when  polls  closed.  Heard  the  announcement  for  governor  but  no 
the  other  candidates;  B.  H.  Black  announced  from  the  window,  in  ai 
ordinary  tone  of  voice,  that  Stearns  had  received  180  and  that  Drew  hai 
received  136  votes  Witness  went  to  Black's  house  and  tried  to  ge 
Black  to  take  the  box  back  to  the  house  where  the  voting  had  been  don^ 
and  have  it  guarded  with  box  No.  1;  he  feared  Black  would  tampe 
with  the  ballots.  Black  told  him  before  the  election  that  he  intended 
to  pack  the  box  if  be  had  a  chance;  Black  then  thonght  witness  was  ] 
Republican  as  he  (witness)  had  bc^n  attending  Republican  meeting, 
and  had  avoided  Democratic  meetings  and  he  was  understood  to  be^i 
Republican;  was  well  acquainted  wit-h  Black,  and  thinks  he  was  capa 
ble  of  tampering  with  a  ballot-box. 

George  Blick  testifies  that  he  went  to  Archer,  No.  2,  on  the  day  o 
election;  was  not  there  all  the  time.  ''I  was  inspector  at  box  No.  1 
which  was  in  same  building  with  box  No.  2,  being  in  the  other  end  o 
the  building;  was  at  box  2  two  or  three  times  during  the  day,  perhapi 
oftener.''  When  they  got  through  counting  Black  or  Vance  announoec 
the  vote;  the  announcement  was  that  Stearns,  for  governor,  had  re 
ceived  180  votes,  and  that  Drew  had  received  136  votes,  and  then  wit 
ness  went  into  the  room  where  poll  2  was,  and  asked  tne  inspector  t< 
let  him  see  the  tally-sheet ;  they  then  told  witness  that  Stearns  had  re 
ceived  180  votes  and  Drew  136  votes,  and  that  there  was  very  little  dif 
ference  between  their  vote  and  the  other  candidates.  Black  and  Yanc< 
took  box  off  to  Black's  house ;  witness  went  to  Black's  house  that  nighl 
and  asked  him  to  let  witness  put  box  No.  1  with  his  ballot  box  No.  2  ii 
his  house,  and  let  witness  sit  there  with  him  and  guard  the  boxes  untl 
morning,  when  they  would  carry  them  to  Gainesville.  ^^  He  refused,  anc 
said  he  could  take  care  of  his  box  if  1  (witness)  could  of  mine" ;  witnesi 
then  left.  Witness  was  at  box  No.  1  when  announcement  was  made,ii 
name  building  as  box  No.  2;  ther^  ^as  just  a  partition  between  and  twc 
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pfanks  were  off  of  that,  and  the  door  between  the  two  rooms  was  open* 
The  bnilding  was  abont  36  feet  long.    (See  Record,  pp.  98  to  100.) 

Irving  B.  Webster,  clerk  of  the  circuit  court  of  Alachua  County,  tes- 
tified that  the  ballot  box  of  Archer,  No.  2,  was  delivered  to  him  about 
noon  the  next  day  after  the  election ;  the  key  was  delivered  early  in  the 
noming.    (Record,  pp.  103  to  109.) 

Samuel  G.  Tucker  testified  that  he  was  sheriff  of  Alachua  County, 
and  resided  there  twenty  years;  spent  most  of  his  time  on  election  day 
at  Archer,  No.  2;  was  present  when  tally-sheet  was  being  made  and 
when  it  was  added  up;  was  near  enough  to  see  all  that  was  done;  did 
not  keep  a  regular  tally-sheet  of  his  own,  but  counted  over  the  tallies 
with  Vance  and  put  down  in  a  memorandum  of  his  own  the  total  foot- 
mgs-up  of  the  tallies.  While  doing  this  witness  would  ask  Vance  if 
each  resultant  down  by  him  on  this  memorandum  was  correct,  and  each 
ttne  Vance  would  say  yes,  they  agreed  with  his  (Vance's)  own  figures. 
Witness  said  he  did  not  have  the  original  memorandum,  but  had  a  true 
•opy  made  by  himself,  which  he  produced,  and  then  was  requested  to 
ttate  its  contents,  which  he  did,  as  follows: 

i«  shown  by  this  memorandiini  of  mine:  For  governor,  Drew  receivml  one  Imndred. 
Md thirty-six  (136)  votes ;  Steams,  for  governor,  received  one  hnndred  and  eighty  ( 180) 
vt)tes;  for  lieutenant-governor,  Hull  received  one  hundred  and  forty-one  (141)  votes; 
Montgomery,  for  lieutenant-governor,  received  one  huudrtd  and  seventy-six  (176) 
votes;  Finiey,  for  Congress,  received  one  hundred  and  forty-one  (141)  votes;  Bisbee, 
forCongresa,  received  one  hundred  and  eighty  (IJ^O)  votes;  King,  for  State  senator, 
rsceived  one  hnndred  and  thirty-six  (i:W)  votes ;  Walls,  for  State  senator,  received  one 
hondred  and  eighty-one  (Itil)  votes;  for  assemldvman  to  State  assembly,  Sparkman, 
*  Democrat,  received  one  nundred  and  thirty-eight  (138)  votes;  l>ennis,  Republican, 
received  one  hundred  and  eighty  (IHO)  votes;  Dudley,  Democrat,  received  one  hun- 
dred and  forty-one  (141)  votes;  Cessna,  Republican,  received  one  hundred  and 
Mventy-eight  (178)  votes;  for  Presidential  electors,  the  Democratic  electors  received 
'^iehof  them  one  hnndred  and  forty-one  (141)  votes^  the  Republican  candidat^M  for 
Pr«sideutial  electors  each  received  one  hundred  and  sevonty-elght  (178)  votes. 

Witness  says  that  after  footing  up  the  tally  sheets  Black  announced 
the  result  through  the  window  to  the  crowd  outside.  The  announce- 
ment was  made  in  a  lond  tone  of  voice  as  to  vote  for  Stearns  and  Drew, 
particularly  loud  as  to  Stearns;  he  announced  that  Stearns  had  received 
180  votes  and  Drew  136  votes.  Witness  requested  him  to  make  an  an- 
noancement  as  to  the  other  candidates,  but  he  replied  that  it  was  not 
necessary  as  there  was  only  a  ditterence  of  three  or  four  votes.  After 
the  counting  was  over  the  hole  in  the  box  where  the  ballots  were  put 
id  was  sealed  up;  box  was  not  sealed  over  the  keyhole  or  anywhere 
else.  In  about  fifteen  minutes  after  the  canvass  was  over  witness  saw 
the  box  at  Black's  house;  it  was  not  then  sealed  anywhere  else  than 
on  top.  Witness  went  to  Black's  house  to  get  him  to  seal  the  box  more 
securely  and  over  the  key-hole,  and  also  between  the  body  and  the 
cover  or  lid  of  the  box,  as  there  was  opening  enough  there  with  the  box 
locked  to  insert  ballots  through,  but  Black  refused  to  seal  it  any  more 
than  over  the  hole  in  the  top.  Black  was  the  inspector  who  was  to  take 
the  box  to  Gainesville,  the  county  seat,  to  make  the  returns.  (Record, 
pp.  109  to  112.) 

Floyd  Dukes  testified  that  he  was  one  of  the  inspectors  of  flection  at 
Archer,  No.  2,  on  November  7,  1876;  he  strung  most  of  the  ballots  on 
a  string  when  they  were  counted.  Green  R.  Moore  strung  some  of 
them;  they  were  all  strung  by  witness  and  Moore.  After  they  were 
ctruDg  they  were  counted  over  by  Black  and  put  back  in  the  ballot-box. 
K.  H.  Black,  one  of  the  inspectors,  read  otf  names  from  the  ballots  as 
thqf  were  first  taken  out  of  box,  and  Vance,  the  clerk,  kept  the  tally- 
iheets.     After  the  counting  was  all  over,  Black  or  Vance,  one^  an- 
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nouiiced  that  Stearns  had  got  180  votes  and  Drew  136  votes;  there  wai 
something  said  about  the  other  candidates  getting  about  the  same  ai 
governor,  but  witness  does  not  recollect  just  what  it  was.  Black  tolc 
witness  that  he  had  to  sign  a  paper,  and  he  wrote  witness's  name,  h< 
supposes,  and  witness  touched  the  pen  to  make  his  cross-mark.  Wit 
ness  says  he  thought  that  the  paper  he  signed  at  the  time  did  8ho\^ 
that  Stearns  had  received  180  votes,  and  that  Bisbee  had  received  about 
the  same,  for  Congress.  First  heard  from  Vance,  the  clerk,  that  vot< 
for  Stearns  was  1^,  and  136  for  Drew.     (See  Record,  pp.  112  to  114.) 

Jesse  I.  GrifiQn  testifies  that  he  was  at  Archer  precinct.  No.  2,  on  th( 
election  day,  November  7, 187G.  Saw  Samuel  Flemming  there  that  day 
at  the  polls,  taking  the  names  of  persons  as  they  voted.  He  com 
menced  as  soon  as  polls  were  opened ;  he  was  writing  names  on  blank 
sheet  paper  with  ])encil.  He  left  and  went  to  dinner  between  12  and  1 
o'clock.  Distance  about  thirty  yards.  Witness  went  with  him.  H< 
was  gone  about  twenty  minutes.  Witness  thinks  when  he  left  he  turned 
the  i)aper  and  pencil  over  to  Mr,  Edge.  When  Flemming  returned  ht 
took  the  paper  and  pencil  again.  Thinks  they  took  i:ecess  for  dinner;  die 
not  have  any  announcement  to  that  effect.  Mr.  Edge  did  not  take  down 
tlie  names  of  any  one  while  Flemming  was  at  dinner.  (See  Record,  pp 
116  to  118.) 

Frank  Edge  testifies  that  he  was  at  Archer,  No.  2,  on  electiou  day,  in 
1876;  was  at  this  poll  the  greater  part  of  the  day.  Saw  Samuel  Flem- 
ming there.  He  was  keeping  a  list  of  those  who  voted.  He  left  the 
poll  about  one  o'clock  and  went  over  to  his  mother's  to  dinner.  Before 
he  started  he  handed  witness  a  piece  of  paper  and  pencil  and  told  him 
that  if  any  person  voted  while  he  was  at  dinner  to  take  down  his  name; 
hi)  was  absent,  after  handing  witness  the  paper,  some  fifteen  or  twenty 
minutes.  There  were  no  votes  cast  while  Flemming  was  gone.  Wit- 
ness heard  the  announcement  of  the  result  of  the  vote.  It  was  made  by 
Sam  Tucker  and  R.  H.  Black.  They  announced  that  Stearns  received 
180  and  Drew  136  votes.     (Record,  pp.  123  to  125.) 

The  foregoing  is  the  substance  of  the  oral  evidence  given  by  the  prin 
cipal  witnesses  tending  to  prove  that  the  vote  at  Archer  precinct,  No. 
2,  was,  for  contestant,  141  votes  and  for  contestee  180  votes;  and 

The  following  is  the  substance  of  the  oral  evidence  given  by  the  priii- 
cipal  witnesses  tending  to  rebut  the  foregoiug  evidence  and  prove  that 
the  theory  that  contestant  got  141  votes  at  said  2)recinct  and  the  con- 
testee got  180  votes  is  not  correct. 

Thomas  H.  Vance  testified  that  he  was  clerk  of  the  election  at  box  No, 
2,  in  Archer,  at  election  on  November  7,  1876;  voted  there  the  straight 
Republican  ticket;  was  there  from  the  time  the  polls  were  opened  until 
the  result  was  known,  except  about  ten  minutes  when  they  took  recess 
for  dinner.  Did  not  count  the  ballots,  but  kept  the  tally-sheet.  When 
the  polls  were  closed  the  ballots  were  counted.  Witness  counted  the 
names  on  his  poll-list ;  counted  535  names ;  counted  the  votes  cast  foi 
each  candidate.  Black  counted  the  ballots,  and  witness  ivsked  him  how 
many  ballots  he  found.  He  said  535,  which  he  had  ciirefuUy  counted 
over  twice.  Witness  says  that  at  the  close  of  the  count  an  announce- 
ment was  made  of  the  vote;  that  the  liepublican  candidates  had  390 
votes  and  the  Democratic  candidates  had  136  votes.  This  announcement 
was  made  two  or  three  times  at  the  windo(^.  There  was  a  ct^rtiticate  oi 
the  result  made,  and  witness  says  he  signed  it.  Then  follows  this  ques- 
tion and  answer: 

Q.  Tell  rae,  if  yon  can,  what  vote  that  certificate  of  resnlt  showed  for  each  caiidi- 
<latef —A.  For  Presidential  electors,  Frederick  C.  Hnmpbries  received  three  hundred 
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and  ninety-nine  votes;  Charles  Pearce  received  three  hundred  and  ninety-nine  votes; 
William  H.  Holden  received  three  hnndred  and  ninety-nine  votes:  Thomas  W.  Long 
rMeived  three  hundred  and  ninetj^-nine ;  Wilkinson  Call  received  one  hundred  and 
tlurty-six  votes ;  R.  B.Hilton  received  one  hundred  and  thirty -six  votes;  Robert  Bnl- 
lock received  one  hnndred  and  thirty-six  votes;  and  J.  £.  Yonge  received  one  hundred 
snd  thirty-six  vot«*s.  For  members  of  Congress,  second  Congressional  district,  Horatio 
BiBbee,  jr.,  received  three  hnndred  and  ninety -eight  votes,  and  Jesse  J.  Fiuley  received 
one  hundred  and  thirty-seven  votes.  For  governor,  Marcellus  L.  St^arus  received 
three  hundred  and  ninety-nine  votes;  George  F.  Drew  received  one  hundred  and 
thirty-six.  For  lien  tenant-govern  or,  David  Montgomery  received  three  hundred  and 
ninety-seven  votes,  and  Noble  A.  Hull  received  one  hnndred  and  thirty-eight.  For 
State  senator,  Josiah  T.  Walls  received  three  hundred  and  ninety-nine  votes,  and 
"ninmas  Fw  King  n  ceived  one  huudred  and  thirty-six.  For  members  of  the  assembly, 
LG. Dennis  received  three  hundred  and  ninety-eight;  W.  K.  Cessna  received  three 
hondred  and  ninety-seven ;  P.  B.  Dudley  received  one  hundred  and  thirty-eight;  and 
J.M.Sparkman  received  one  huudred  and  thirty-seven. 

Says  the  iDspectors,  R.  H.  Black  and  Green  R.  Moore,  sig^ned  their 
names  to  tbe  first  return.  Black  signed  Floyd  Dukes's  name  for  him, 
and  Dukes  made  his  mark,  for  he  could  not  write.  The  second  return  R. 
H.  Black  si^ne<l  first  and  asked  Green  R.  Moore  to  sign  his,  and  Moore 
said,  "Black,  sign  it  for  me,  for,  damn  it,  my  finger  is  sore."  Black 
aaid  to  Floyd  Dukes,  **  Daddy,  I'll  sign  this  for  you — you  can't  write,'* 
which  he  did,  and  Dukes  made  his  mark.  Witness  says  that  he  has 
seen  the  list  kept  by  Flemming  at  the  poll  on  election  day  at  Archer, 
^0, 2,  and  had  examined  it.  Said  he  saw  persons  vote  at  that  poll  on 
election  day  whose  names  are  not  on  the  list,  and  names  Frank  Dausy, 
Arch.  Brown,  Jerry  Allen,  Jesse  Brown,  and  one  other  by  name  of 
Cooper.  On  cross-examination  by  contestee,  this  witness  says  he  is 
positively  certain  that  the  number  of  votes  stated  by  him  in  his  exami- 
nation-in  chief  is  correct;  then  these  questions  and  answers  follow: 

Q.  Are  yon  positively  rnre  that  you  counted  five  hnndred  and  thirty-five  names  on 
the  poll-list-,  as  yon  have  testified  in  yonrexaminatiou-in-ohief  f — ^A.  I  am  ;  I  counted 
it  twice  to  he  certain. 

Q.  Are  you  positively  certain  that  the  numher  of  votes,  as  stated  hy  yon  in  yonr 
Qxumination-in-chief  as  having  been  given  to  each  candidate  and  as  the  result  of  said 
<;leciioQ  at  box  No.  2,  Archer,  was  the  true  result  of  said  election  at  that  place,  and 
that  the  number  of  votes  so  stated  by  you  were  certified  by  the  inspectors  of  the  elec- 
tion at  said  box,  and  by  yonrself  as  clerlt,  as  you  have  stated  in  your  examin ation -in- 
chief  f— A.  No ;  I  can't  say  that,  for  there  was  a  mistake  in  making  up  tbe  returns  in 
the  vote  for  member  of  Congress  and  for  State  senator ;  aU  the  rest,  to  the  best  of  my 
knowledge  and  belief,  are  correct.. 

Q.  Were  the  number  of  votes  stated  by  you  in  your  examination-in-chief  to  have 
hMQ  given  to  the  difierent  candidates,  the  number  set  out  in  the  certificate  of  elec- 
tion, given  by  the  inspectors  with  yourself  as  clerk  f — A.  There  was  a  mistake  as  to 
member  of  Congress  and  State  senator. 

Witness  then  says  that  but  one  announcement  was  made  at  the  poll, 
Md  that  Black  made,  and  which  he  has  already  stated ;  says  he  does 
not  know  whether  Frank  Dansey's  name  was  on  the  poll-list  or  not,  for 
hedon'tknowwhetherthepolMist  is  in  existence  or  not;  says  Black  took 
cha^  of  the  box  and  Moore  of  the  key;  says  he  accompanied  Black 
while  in  charge  of  the  box ;  went  with  him  to  his  house,  and  from  there 
to  (Gainesville ;  went  by  a  special  train.  The  regular  train  was  dae  at 
Archer  at  U^  o'clock  a.  m.,  and  t\i^  special  train  went  up  to  Oainsville 
about  2j^  or  3  o'clock  a.  m.  Was  with  Black  all  the  time.  Says  they 
(witness,  Black,  and  Moore)  arrived  at  G-ainesville  about  4J  o'clock,  or  a 
little  after,  and  went  to  the  court  house.  Found  clerk's  office  locked. 
Theu  they  went  from  there  to  Vance's  house  in  Gainesville,  and  staid 
Uicm  with  ballot-box  until  clerk's  office  opened.  After  office  opened, 
witness  went  with  Black,  and  he  delivered  it  to  the  clerk  of  the  court; 
and  witneiw  is  not  certain  whether  he  or  Black  handed  him  the  retams* 
Clerk  said  Moore  haMA  not  delivered  to  him  the  key.    Says  he  was  not 
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with  Bla«k  all  the  time ;  left  him  in  witness's  house  twice  to  go  to  see  ii 
clerk's  office  was  open.  Thinks  Black  left  him  at  Black's  house  when 
Black  went  to  get  some  whisky.  Mr.  Harvard  and  J.  B.  Miller  wanted 
Black  to  take  the  box  and  leave  it  with  box  No.  1  till  next  morning, 
until  the  train  came  along.  Black  refused  to  do  so.  Says  the  box  noi 
the  returns  were  tampered  with  while  witness  and  any  of  the  in- 
spectors were  together,  from  the  time  the  polls  closed  until  delivered  to 
the  clerk  of  the  court.  Witness  says  there  was  a  mistake  in  the  returns 
of  the  vote  for  Congressmen.  Horatio  Bisbee,  jr.,  received  398  votes, 
and  on  the  returns  it  is  399;  Jesse  J.  Finley  received  137  votes,  and  on 
the  returns  it  is  141  votes ;  which,  he  says,  makes  a  difference  of  4  votes 
in  favor  of  Finley  which  ought  not  to  be  there.  Says  he  had  left  the 
room  where  the  ballot-box  was,  about  ten  minutes  before  the  train  came, 
to  go  in  to  an  adjoining  room  to  go  to  bed,  and  was  in  the  act  of  going 
to  bed  when  he  heard  the  train  coming.  Witness  and  Black  took  ballot- 
box  to  the  clerk's  office  and  delivered  it  to  the  clerk.  Box  was  placed 
under  witness's  bed  while  at  his  house.  He  says  that  the  parties  who 
wanted  Black  to  take  the  box  where  box  No.  1  was  and  stay  there  with 
it,  also  wanted  Black  to  let  Mr.  Blitch  bring  box  No.  2  up  to  Black's 
house  and  leave  it  with  Black,  and  have  Blitch,  who  was  inspector  oi 
box  No.  1,  stay  with  him.  Black  said  he  had  nothing  to  do  with  box 
No.  1 ;  the  inspectors  of  box  No.  1  must  take  care  of  their  own  box,  and 
he  would  be  certain  to  t^ke  care  of  box  No.  2.    (Record,  328  to  334.) 

E.  H.  Black  testifies  that  he  was  one  of  the  inspectors  of  the  elec- 
tion at  Archer,  No.  2,  on  November  7,  I848;  was  present  all  day  at  the 
polls  excepting  the  time  he  went  to  dinner,  which  was  about  ten  min- 
utes; was  also  absent  at  box  No.  1,  in  another  part  of  the  building, 
about  ten  minutes,  in  company  with  Mr.  Vance,  the  clerk,  leaving  Mr. 
Dukes  and  Moore  at  box  No.  2.  Dukes  was  a  Democrat,  Mr.  Moore  a 
Eepublican.  Moore  enjoyed  the  confidence  of  the  Republican  leaders  ol 
the  county.  The  vote  at  Archer  precinct  had  always  been  largely 
Eepublican.  The  Republican  vote  in  1872  was  over  200  and  the  Demo- 
cratic vote  was  40.  The  Democratic  vote  in  1874  was  not  over  30. 
Republican  vote  was  nearly  300.  The  Republican  vote  has  gradually 
incresised  since  witness  lived  in  Archer.  A  large  body  of  government 
land  in  that  section  has  been  homesteaded  by  colored  people.  Repub- 
lican managers  of  the  county  anticipated  a  large  increase,  hence  they 
established  two  boxes  where  there  had  been  but  one  at  Archer.  Theii 
anticipation  in  that  respect  was  n^alized.  Republicans  were  well  organ- 
ized. There  were  in  the  different  settlements  near  Archer  five  Hayes 
and  Wheeler  clubs.  The  roll  of  tliCMe  clubs  in  the  aggregate  numbered 
about  700,  all  of  whom  intended  to  vote  the  Republican  ticket.  At  the 
election,  witness  says  at  box  No.  2,  on  November  7,  1876,  399  Repub- 
lican to  l.-O  Democratic  votes  were  polled.  Total  vote  535.  Was  sur- 
prised to  find  the  number  of  Democratic  votes  in  the  box,  as  he  had 
observe<l  the  vote  through  the  day.  Could  not  recollect  over  ten  Dem- 
ocrats who  had  voted  through  the  day  at  box  2,  and  there  were  not 
more  than  20  Democrats  living  in  the  neighborhood,  and  most  of  them 
had  voteil  at  box  1.  He  says  he  noticed  no  irregularity,  illegality^  01 
fraud }  saw  the  ballots  taken  from  the  box  and  assisted  in  the  count, 
and  announced  the  result  as  stated  above.  The  return  was  made  in 
aoeordance  with  the  vote  found  in  the  ballot-box.  It  was  signed  by  all 
the  inspectors  and  the  clerk ;  no  objection  made.  Moore  and  Dukes  did 
not  count  the  vote.  They  did  not  count  the  names  on  the  clerk's  list, 
nor  number  checked  on  polMist.  There  was  a  Democrat  present  bjp 
the  name  of  Flemming,  who  pretended  to  keep  a  list  of  the  names  of  thoae 
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who  voted.  He,  Flemming,  was  not  present  at  poll  during  entire  day ; 
was  absent  twice  to  witness's  knowledge.  Witness  never  said  at  any 
time  that  the  vote  was  different  from  that  announced  at  the  polls.  Says 
Democrats  attempted  to  obtain  possession  of  the  baUot-box  from  hi'm 
after  the  election  was  over.  They  demanded  it  from  him  in  his  house. 
The  party  who  demanded  it  consisted  of  about  nine  or  ten  persons.  The 
box  was  in  his  keeping :  delivered  it  the  following  day  and  got  a  receipt 
for  iti    Moore  had  the  key. 

After  the  return  was  rendered,  and  before  the  county  canya«8  took  place,  I  was  ap- 
proached by  Dr.  £.  D.  Carew,  a  prominent  Democrat  m  the  precinct  of  Archer,  who 
Mked  me  if  1  didn't  want  to  sen  a  piece  of  land  that  I  owned  at  Archer.  I  told  uim  I 
did.  He  asked  what  it  was  worth.  I  told  him  $300.  He  said  be  knew  of  a  gentleman 
thftt  wanted  to  bny  it.  He  took  his  pencil  fh>m  his  pocket  and  wrote  some  figures  on 
i  newspaper,  which  I  found  to  be  an  offer  of  $600  for  my  place,  on  condition  that  I 
would  join  Moore  in  his  statement  that  the  vote  cast  was  at  Archer,  box  No.  2,  as  fol- 
lows: 180  Republican  and  136  Democratic.  Moore  had  made  such  a  statement  in  the 
fonn  of  an  affidavit.    (Record,  307  to  308. ) 

Irving  E.  Webster,  whose  evidence  has  heretofore  been  noticed,  testi- 
fies that  the  box  of  Archer,  No.  2,  was  brought  to  him  by  Black  on  the 
Sth  November,  1876.  The  retarus  were  in  an  envelope  and  sealed  up ; 
box  had  a  piece  of  paper  over  the  hole  in  the  cover,  and  sealed  around 
the  edges  with  sealing-wax;  was  also  a  similar  x)iece  of  paper  over  the 
key-hole ;  don't  remember  whether  the  poll-list  was  in  the  box  or  not, 
bat  it  was  returned  to  witness;  the  registration-list  was  in  the  box ;  poll- 
list  may  have  been  sealed  up  with  the  returns ;  says  the  poll-libt  was 
extracted  from  his  oflBce  between  the  time  of  the  county  canvass  and  the 
session  of  the  House  committee  (meaning  the  committee  of  this  House 
vho  visited  Florida  during  the  last  session  of  the  Forty-fourth  Congress). 
Kept  the  poll-list  in  his  safe;  it  was  an  iron  safe,  and  he  kept  it  locked. 
Did  not  miss  the  poll-list  until  called  for  by  the  House  committee.  (See 
Becord,  3U  to  347.) 

Frank  Danzy  testifies  that  he  was  at  Archer  precinct,  Ko.  2,  November 
7, 1876,  and  was  the  first  man  who  voted  at  that  poll  on  that  day.  (Rec- 
ord, 230-232.)  Three  hundred  and  eight  colored  persons  testify  that 
they  voted  at  this  poll,  and  that  they  voted  the  Bepublicau  ticket,  in- 
dudmg  Bisbee.    (Becord,  130-340.) 

As  this  committee  has  already  said,  the  foregoing  contains  the  sup- 
stauce  of  the  oral  evidence  of  the  principal  witnesses  in  regard  to  the 
vote  of  Archer  precinct.  No.  2.  We  do  not  desire,  however,  to  be  under- 
stood as  saying  that  there  are  no  other  witnesses  whose  testimony  is 
important;  but,  upon  the  contrary,  there  are  many  more  witnesses  whose 
st^ments  tend  w  throw  light  upon  the  questions  involved.  In  order 
to  uDderstand  the  case,  the  whole  of  the  evidence  in  the  record  in  regard 
to  this  poU  must  be  read  carefully  and  studied.  The  committee  will  now 
can  attention  to  some  of  the  importand  questions. 

Ist  We  will  consider  the  question  of  fraud  on  the  part  of  some  of  the 
election  officers  of  this  precinct.  It  will  be  remembered  that  E.  H.  Black, 
Green  B.  Moore,  and  Floyd  Dukes  were  the  inspectors,  and  Thomas  H. 
Timce  was  die  clerk,  at  said  poll.  That  there  was  fraud  committed  by 
way  of  forging  the  returns  by  the  officers  of  this  precinct  there  cannot 
be  any  question,  and  is  admitted  by  the  contestee.  But  it  is  necessary 
to  briefly  review  tlie  evidence  in  order  to  come  to  a  correct  conclusion 
io  regard  to  bow  the  vote  of  the  precinct  shall  be  treated. 

The  evidence  proves  that  the  election  at  this  precinct  was  peaceable 
ftDd  orderly  so  far  as  the  voters  were  concerned,  as  much  so  as  usual  at 
Meh  {daces.  After  the  polls  were  closed  the  votes  were  counted,  and 
the  result  was  detennined  by  the  election  officers.    The  ballots  were  put 
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in  tl)o  box,  and  it  was  locked,  and  the  key  given  to  Moore  and  Black, 
and  Vance  took  the  returns  or  whatever  papers,  if  any,  were  signed  by 
the  inspectors  and  clerk,  and  the  poll-list  and  tally-sheets,  and  took 
them  to  Black's  honse  in  the  village  of  Archer,  but  a  short  distance 
from  the  place  where  the  election  was  held.  It  must  be  borne  in  mind 
that  it  is  proven  that  Black,  Vance,  and  Moore  were  all  Bepnblicans. 
Soon  after  it  was  known  that  Black  and  Vance  had  taken  the  ballot-box 
to  Black's  house  the  Democrats  became  alarmed  for  its  safety,  and  they 
went,  as  the  evidence  shows,  and  made  a  request  of  Black  at  his  honse 
that  he  take  the  ballot-box  down  where  box  No.  1  was  being  kept  by  Mr. 
Blitch,  who  was  inspector  of  the  election  at  that  box,  and  whose  custody 
it  was  then  in.  But  he,  Black,  scornfully  refused  to  do  so.  They  then 
requested  him  to  allow  Mr.  Blitch  to  take  box  No.  1  up  to  his  honse  and 
place  it  with  box  No.  2,  and  he  and  Blitch  to  remain  there  together  in 
charge  of  the  two  boxes  until  the  next  morning,  and  then  take  the  train 
and  take  them  to  Gainesville,  the  county  seat,  and  make  the  returns  to 
the  clerk.  This  proposition  Black  also  refused  in  the  same  manner  as  the 
first.  Both  these  propositions  were  perfectly  fair,  and  in  no  way  calcu- 
lated, if  an  h.tnest  man,  to  make  him  feel  that  his  motives  were  impugned 
in  a  matter  of  so  much  public  importance — one  upon  which  the  election 
of  a  President  of  a  great  nation  might  depend.  And  if  he  had  been  dis- 
posed to  have  act^  honestly  and  fairly  in  his  official  duty  he  would 
have  consented  to  such  a  fair  and  reasonable  request.  But  dishonestly 
intending  to  carry  out  his  fraudulent  and  corrupt  puri>ose  of  forging  the 
returns  of  Archer  precinct,  No.  2,  he  and  his  equally  corrupt  and  ever- 
faithful  friend  and  coconspirator  in  the  execution  of  this  rrime  against 
the  purity  of  the  ballot-box  remained  alone  at  Black's  house  in  the  sole 
custody  of  this  box  until  about  3^  o'clock  next  morning;  when,  at  thU 
very  unusual  hour,  they  took  an  extra  train,  which  happened  by  accident 
to  come  along  at  that  time,  and  went  to  Gainesville  to  make  the  return 
instead  of  waiting  until  9^  o'clock  in  the  morning  and  then  take  the 
regular  passenger-train,  which  would  have  carried  them  to  Gainesville  in 
ample  time  to  make  the  return  and  before,  in  fact,  they  did  make  it;  foi 
the  evidence  of  the  clerk  shows  it  was  not  made  until  12  o'clock  that  day, 
and  after  box  No.  1  had  been  returned  by  Blitch,  who  left  Archer  on  the 
9J  train.  When  they  got  to  Gainesville  they  pretend  to  say  they  went 
to  the  clerk's  office  to  make  the  return,  it  being  but  half  after  four  o'clock 
in  the  morning,  a  very  unusual  hour  indeed  for  men  to  undertake  tc 
transact  official  business  with  a  public  officer;  but  not  finding  the  clerk 
in,  they  went  to  Vance's  house,  where  he,  Vance,  resided  in  Gainesville. 
This  is  Vance's  statement.  And  there  Black  put  the  ballot-box  undei 
the  bed,  and  laid  himself  across  the  bed,  and  perhaps  went  to  sleep  in 
order  to  its  more  perfect  security,  as  he  claims  to  have  been  very  watch- 
ful of  it. 

But  Green  B.  Moore,  a  Republican  in  good  standing,  who  accompanied 
Black  and  Vance  on  their  mission  of  fraud  to  Gainesville  on  their  extra 
night  train  with  the  box  key  in  his  pocket,  betrays  these  confederates. 
He  swears  that  Black  left  him  near  the  court-house  in  Gainesville,  and 
went  with  the  ballot-box  in  the  direction  of  the  residence  of  L.  G.  Dennis, 
who  lived  in  Gainesville,  and  who  was  a  leading  Republican  and  a  candi- 
date for  the  legislature,  and  who  was  very  officious  in  regard  to  the  elec- 
tion at  this  poll,  as  the  evidence  shows.  He  was  the  lesiding  member  of 
the  board  of  commissioners  of  Alachua  Gounty,  which,  under  the  laws 
of  the  State  of  Florida,  had  the  power  to  appoint  and  did  appoint  the 
said  Black  and  Green  R.  Moore  inspectors  at  said  x>oll,  both  being  Re- 
publicans, and  the  third  inspector  was  Floyd  Dukes,  who  was  a  Demo- 
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orat.    But  the  evidence  shows  that  he  was  an  old  colored  man  that  conld 
neither  read  nor  write,  thus  secaring  the  election  of  a  Eepublican  for 
clerk  at  said  poll.    And  when  the  election  board  met  and  was  about  to 
select  a  clerk,  it  was  found  that  this  faithful  Vance  was  present.    He 
had,  by  accident,  gone  all  the  way  from  Gainesville,  where  we  have 
already  stated  he  lived,  and  Black  and  Moore  at  once  selected  him  as 
clerk.    1^0,  this  was  not  accidental,  but  a  part  of  the  fraudulent  pro- 
gramme which  had  been  marked  out  by  L.  G.  Dennis,  Black,  Vance,  and 
others,  to  tamper  with  the  ballot-box  at  Archer  No.  2,  in  the  interest  of 
their  political  friends.    And  this  they  accomplished  to  the  extent  of 
somewhere  between  two  and  three  hundred  votes,  by  causing  their  false 
and  forged  returns  to  be  canvassed  and  counted  for  their  political  iriends. 
That  Black  and  Vance  went  to  Dennis's  house,  or  saw  him  the  morning 
they  got  to  Gainesville  with  the  ballot-box  and  advised  with  him,  your 
Gommittee  have  but  little  doubt,  and  that  his  direction  was  followed  in 
the  completion  of  the  perjury  and  forgery.    However  this  may  be,  the 
doable  crime  was  committed.  ^  The  Eepublican  county  clerk,  with  whom 
the  box  and  returns  were  placed  under  the  law,  swea^rs  that  all  the  time 
the  county  board  of  canvassers  were  canvassing  the  returns  from  this 
precinct,  it  appeared  to  him  from  the  face  of  the  returns  that  fraud  had 
been  committed  in  favor  of  the  Eepublican  candidates.    Yet  the  connty 
canvassers,  with  the  fact  of  forgery  being  patent  upon  the  face  of  the 
letmns  from  this  precinct,  counted  the  votes  thus  returned  through  this 
perjury  and  forgery. 

Another  fact  not  to  be  overlooked  is  that  the  Congres8ion9>l  commit- 
tee, which  was  sent  to  Florida  just  before  the  so-called  electoral  count, 
searched  for  these  returns  of  this  precinct,  but  they  could  not  be  found. 
The  clerk  of  the  circuit  court,  in  whose  custody  they  were  placed,  swears 
that  this  was  the  first  knowledge  he  had  that  they  were  missing.  He 
says,  however,  that  he  kept  them  in  an  iron  safe,  and  carried  the  key, 
and  still  he  pretends  to  say  that  he  does  not  know  what  became  of  them. 
At  all  events  they  are  not  to  be  found;  and  in  the  opinion  of  your  com- 
mittee they  were  destroyed  by  some  of  the  conspirators  to  cover  up  their 
crime.  The  poll-list,  tally-sheet,  and  the  return  belonging  to  said  poll 
are  gone. 

Your  committee  is  clearly  of  the  opinion  from  the  evidence  that  the 
election  at  this  poll  is  tainted  with  frauds,  the  returns  false  and  forged, 
whereby  they  showed  that  contestee  got  some  two  or  three  hundred 
more  votes  than  were  actually  cast  for  him,  which  were  canvassed  and 
counted  for  him  by  the  returning-boards. 

Your  committee  is  therefore  compelled  to  go  behind  these  fraudulent 
returns  and  examine  the  evidence  in  the  case,  and  ascertain  the  true 
vote^  if  it  can  be  done,  from  the  evidence. 

When  the  polls  were  closed  and  the  votes  counted,  several  witnesses 
testify  that  Black  publicly  announced  from  the  window  through  which 
the  ballots  were  received  that  Stearns,  the  Eepublican  candidate  for  gov- 
emor,  had  received  180  votes,  and  Drew,  the  Democratic  candidate,  had 
leoeived  136  votes,  and  that  the  other  candidates,  Eepublican  and  Demo- 
cratic, did  not  differ  from  their  respective  candidates  for  governor  more 
than  three  or  four  votes.  This  is  one  of  the  theories  presented  by  con- 
testant; and  it  is  argued  with  muce  force,  and  we  must  concede  that 
if  the  vote  of  this  precinct  is  to  be  counted  at  all,  the  conclusion  that  the 
contestee  received  180  votes  and  the  contestant  received  141  is  the  most 
i^^^tonable  one  which  can  be  drawn  from  the  evidence. 

Gieen  R.  Moore,  oneof  the  inspectors,  swears  that  there  were,  according 
to  the  tally-sheets  and  the  poll-list,  318  votes  cast  at  this  poll^  ^\i^\X2k»X> 
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two  of  those  being  folded  together  were  destroyed,  leaving  but  316;  and 
he  is  supported  substantially  by  Floyd  Dukes,  Gergen  Blitch,  Tucker, 
and  Edge;  they  say  that  Black  publicly  announced  the  votes  as  stated 
by  Moore. 

Blitch  testifies  that  the  announcement  made  by  Black  of  the  result 
agreed  with  the  tally-sheets  kept  by  Vance,  the  clerk. 

Tucker,  who  was  sheriff  of  the  county  at  the  time,  swears  that  h( 
counted  over  the  tallies  with  Vance,  and  put  down  the  total  footings  o1 
the  vote  for  each  candidate  in  a  private  memorandum  of  his  own,  and 
as  he  did  so,  would  ask  Vance  if  each  was  correct,  and  Vance  answered 
it  was.  And  Tucker  makes  a  copy  of  this  memorandum  a  part  of  his 
evidence,  which  shows  that  contestee  received  180  votes  and  contestant 
received  141. 

Flemming  swears  that  he  stood  at  this  poll  with  pencil  and  paper  all 
day,  except  about  twenty  minutes  when  he  was  at  dinner,  and  took 
down  the  names  of  every  person  who  voted  from  the  outside  the  room 
occupied  by  the  election  board.  He  says  that  no  voting  was  done  while 
he  was  absent,  and  he  is  corroborated  in  this  statement  by  Edge,  with 
whom  he  left  the  pencil  and  paper  while  he  went  to  dinner,  with  instruc 
tions  to  take  down  the  names  of  all  who  voted  during  his  absence 
Edge  says  no  one  voted  during  Flemming's  absence.  Flemming  alsc 
swears  that  he  was  acting  under  the  direction  of  the  Democratic  exec 
utive  committee  in  taking  down  the  names;  that  he  was  requested  to 
attend  the  poll  and  do  so.  And  he  says  that  there  were  but  305  votes 
polled  from  the  outside  of  the  room  in  which  the  election  was  held.  Il 
to  this  is  added  the  four  votes  which  it  is  reasonable  to  suppose  were  cast 
by  the  officers  of  election  in  the  room,  we  have  309  as  the  total  numbei 
according  to  his  evidence.  He  also  makes  a  copy  of  the  list  of  names 
so  kept  by  him  a  part  of  his  evidence. 

This  evidence,  together  with  the  other  evidence  in  the  record  whicl 
supports  it,  if  standing  alone,  would  strongly  tend  to  sustain  the  theor:^ 
that  there  were  about  318  votes  cast,  or  that  contestee  received  180  and 
contestant  received  141  votes.  The  vote,  even  under  this  theory,  cannol 
be  exactly  ascertained,  if  there  was  no  other  evidence  in  the  record  ir 
regard  to  the  number. 

But  Vance,  the  clerk,  swears  that  he  kept  the  tally-sheet,  and  that 
there  were  535  names  on  the  polMist,  which  he  carefully  counted  twice 
and  that  an  announcement  was  publicly  made  that  the  Republican  can 
didate  received  399  votes,  and  the  Democratic  candidate  had  received 
136  votes.  He  says  this  announcement  was  made  two  or  three  times  at 
the  window.  Then  a  certificate  was  made  of  the  vote  and  signed  by  the 
inspectors,  and  by  himself  as  clerk,  and  that  this  certificate  showed  that 
contestee  received  398  votes,  and  contestant  136  votes,  and  then  testifies 
as  to  the  manner  in  which  the  duplicate  certificates  were  signed  (see  his 
ev.).  He  afterwards  qualifies  this  statement  by  saying  that  there  was  a 
mistake  in  the  certificate  as  to  the  vote  for  Oongress  and  State  senator, 
and  that  all  the  rest  were  correct.  Then  he  says  that  but  one  announce 
ment  was  made  at  the  polls,  and  that  was  made  by  Black,  conttudicting 
his  first  statement  upon  this  point.  Again,  he  says  the  returns  for  Con- 
gress showed  that  Bisbee  received  399  votes  and  Finley  141,  but  thai 
this  was  a  mistake;  that  their  true  vote  was  399  and  137,  respectively, 
which  he  says  makes  a  difference  of  4  votes  between  the  true  vote  and 
the  vote  as  shown  by  the  returns. 

Black  swears  that  he  was  one  of  the  inspectors  of  this  election ;  that 
the  Republican  vote  was  399  and  the  Democratic  vote  was  136;  total 
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vote,  535;  and  that  lie  annoanoed  that  as  the  vote,  and  that  the  retarn 
waA  made  in  acoordauce  with  the  vote  foand  in  the  ballot-box. 

Frank  Danzy  swears  that  he  was  the  lirst  man  who  voted  at  that  poll ; 
that  he  voted  at  the  window  from  the  oatside.  It  will  be  observed  that 
Danzy's  name  is  not  on  Flemming's  list.  Danzy  is  corroborated  by  other 
witnesses  on  this  point,  which  tends  to  weaken  the  force  of  Flem miners 
list 

Three  hundred  and  eight  colored  witnesses  swear  that  they  voted  the 
Bepablican  ticket  at  that  poll.    Their  evidence  shows  that  but  very  few 
of  them  could  either  read  or  write,  most  of  them  making  their  cross  to 
their  depositions.    They  had,  of  course,  to  rely  upon  others  for  informa- 
tion as  to  the  kind  of  tickets  they  voted.    They  may  have  been  deceived, 
many  of  them,  or  they  may  have  been  induced,  some  of  them,  to  make 
the  statements  under  oath  which  they  did;  it  is  not  for  your  committee 
to  say;  but  it  is  enough  to  say  that  their  evidence  greatly  tends  to  in- 
crease the  doubt  as  to  what  is  the  true  vote  of  this  precinct.    It  cannot 
be  true  that  there  were  535  votes  polled  at  this  precinct  or  box,  and  the 
statements  of  these  last-named  witnesses  are  in  harmony  with  no  other 
theory  of  the  case.    The  evidence  shows  that  there  was  but  one  box  or 
place  of  voting  at  Archer  until  1876 ;  that  box  Ko.  2  was  established 
for  the  election  of  that  year  for  the  Urst  time.    It  further  shows  that  the 
entire  vote  in  1874  at  that  precinct  wa«  only  318,  just  two  votes  more 
than  Moore  says  was  counted  by  the  inspectors  at  box  No.  2  in  1876; 
and  if  you  add  the  votes  cast  at  box  No.  1  in  1876,  about  which  there  is 
no  controversy,  to  the  vote  at  box  No.  2,  as  stated  by  Moore,  you  have  a 
total  vote  of  468  at  this  precinct  in  1876,  an  incre^ise  of  just  150  votes-— 
quite  a  large  increase  for  two  years.    But  if  you  take  the  statements  of 
Black  and  Vance  as  to  what  the  vote  was  at  box  No.  2  and  add  that  to  the 
vote  of  box  No.  1,  yon  have  a  total  vote  of  690  in  1876 — a  net  increase  over 
the  Tot6  at  that  precinct  in  1874  of  372  votes,  more  than  two  to  one ;  a  very 
extraordinary  increase  in  so  short  a  time  for  a  country  precinct.    And 
this  increase  is  not  satisfactorily  accounted  for  by  the  evidence.    Black 
undertakes  to  explain  it  by  saying  that  there  was  a  large  body  of  gov- 
ernment laud  in  the  neigborhood  which  was  homesteaded  by  colored 
people  since  1874.    That  is  a  good  way  to  account  for  the  increase;  but 
he  is  contradicted  in  this  statement  by  Danzy  and  several  other  wit- 
nesses, who  swear  that  there  had  not  been  but  very  little  increase  in  the 
population  since  1873.    This  theory  of  the  ca«e  and  the  evidence  of  Black 
fi*U  to  the  ground  when  measured  by  the  evidence.    The  theory  of  con- 
testee^  that  the  Democratic  vote  at  this  precinct  was  greatly  in  excess  of 
what  It  should  have  been,  and  must,  therefore,  have  been  fraudulent,  is 
Wt  well  founded,  as  will  be  seen  when  the  evidence  is  carefully  ex- 
Mnined.    Indeed  it  does  not  take  a  very  <*areful  examination;  for  if 
frand  was  committed  at  this  precinct,  and  there  is  no  doubt  on  that 
p<Hnt,  it  was  committed  by  cjntestee's  political  friends,  and  no  one 
woold  hardly  believe  that  they  would  have  committed  it  in  favor  of  his 
political  opponent.    His  political  firiends  had  full  and  complete  control 
of  the  election  at  this  poll. 

Black  swears  that  he  was  greatly  surprised  at  the  large  number  of 
pemoeratic  votes  at  this  precinct.  He  says  that  the  Bepublican  vote 
in  1872  was  over  200,  and  at  the  same  election  the  Democratic  vote  was 
40.  The  contestee,  in  his  printed  argument,  pa<re  25,  corrects  this  error 
in  Black's  evidence,  and  fixes  the  Kepublican  vote  at  100  and  the  Demo- 
<>itfic  vote  at  40.  Black  says  that  in  1874  the  Democratic  vote  was  not 
o?»30,  the  Eepublican  nearly  30D.  In  this  he  is  nearly  correct.  He  says 
that  the  incroase  in  the  republican  vote  was  anticipated,  and  for  that 
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reason  box  ISo.  2  was  established,  Dot  anticipatmg  an  increase  in  DemO' 
cratic  votes.  And  the  contestee  adopts  the  false  theory  that  many  per- 
sons have  advocated  recently  that  it  is  hardly  possible  for  a  colored 
voter  to  vote  the  Democratic  ticket.  But  this  theory  is  greatly  at  fanlt 
so  far  as  this  precinct  is  concerned,  for  it  appears  from  the  evidence  that 
at  box  1,  in  1876,  the  Democratic  vote  was  98,  and  the  political  friendi* 
of  the  contestee  having  complete  control  of  box  No.  2,  as  we  have  alread.y 
said,  returned  for  contestant,  a  Democrat,  141  votes,  making  a  total 
Democratic  vote  of  239  at  that  place  as  against  25  two  years  before.  It 
is  therefore  argued  by  the  contestee  that  the  Democratic  vote  at  box  2 
was  greatly  increased  by  fraud. 

It  is  hardly  to  be  supposed  that  the  political  friends  of  the  contestee 
would  commit  a  fraud  which  would  Increase  the  vote  of  his  political  oppo- 
nents. The  legal  presumption  is  the  other  way,  and  as  there  is  no  evi* 
dence  to  support  this  argument  it  must  fall.  There  is  another  fact  in 
connection  with  this  poll  to  which  we  wish  to  call  attention.  Moore  says 
that  Black  counted  277  tickets  in  all  that  were  put  in  the  box,  and  Web- 
ster, the  clerk  of  the  court,  swears  that  when  the  box  was  opened  by 
the  county  board  of  canvassers,  that  277  was  the  exact  number  of  ballotG 
found  in  the  box.  This  is  another  prominent  feature  in  the  evidence 
tending  to  produce  uncertainty  as  to  the  true  vote,  and  shows,  if  true, 
that  the  ballots  were  tampered  with  before  they  were  counted. 

But  there  is  still  another  view  of  this  question  assumed  by  the  contes- 
tee;  he  insists  that  he  has  proven  by  308  persons  that  they  voted  for  him 
at  Archer  No.  2.  He  claims  that  he  has  proven  this  b.v  the  mouths  oi 
the  voters,  outside  of  the  returns,  and  that  therefore  he  is  entitled  tc 
have  them  counted  for  him  in  case  the  returns  are  set  aside  for  fraud 
And  as  the  contestant  has  failed  to  introduce  any  witnesses  to  testify  thai 
they  voted  for  him  at  said  poll,  that  therefore  he,  contestant,  is  not  eu 
titled  to  have  any  votes  count^  for  hiui  at  said  poll;  thereby  giving! 
contestee  308  majority  at  said  poll  instead  of  258  majority  fraudulentlj 
returned  for  him  by  his  political  friends,  thus  enabling  him  and  them  tc 
succeed  by  their  own  wrongs  to  a  greater  extent  than  their  criminal  act^ 
standing  alone  would  justify.  But  the  statements  of  these  308  witnesses 
will  hardly  sustain  this  assumption  by  the  contestee.  A  large  number  ol 
them  do  not  testify  that  they  voted  for  contestee,  but  that  they  voted  th( 
Bepubliean  ticket;  mauy  of  them  could  not  read,  as  we  have  already 
said,  and  therefore  they  had  to  depend  upon  others  for  the  kind  o: 
tickets  they  voted,  and  were  liable  to  be  deceived;  but  however  this  ma^ 
be,  your  committee  is  of  the  opinion  that  this  view  of  the  case  cannot 
be  sustained  under  the  proof.  The  proof  shows  that  contestant  did  gel 
votes  at  said  poll,  and  that  he  probably  got  somewhere  from  136  to  141 
Your  committee  admits  that  if  there  was  no  evidence  other  than  thi 
returns,  they  being  fraudulent  and  void,  proving  that  the  contestant  re 
ceived  votes  at  said  poll,  then  it  would  be  unquestionably  right  to  coani 
the  vote  clearly  proven  to  have  been  ca^t  for  contestee.  But  when  thi 
proof  shows  that  a  large  number  of  votes  were,  in  point  of  fact,  cast  foi 
one  candidate,  as  for  the  contestant  in  this  case,  but  the  number  no 
being  suflicieutly  certain  to  euable  them  to  be  counted,  it  seems  to  yuui 
committee  to  be  manifest  injustice  to  (»unt  the  votes  of  his  opponent 
thereby  increasing  his  majority  to  the  full  number  of  votes  so  counted 
There  is  no  rule  of  law  or  equity  that  will  justify  such  action,  but  ii 
would  be  a  clear  case  of  uncertainty  in  the  proof,  and  stands  in  the  sami 
position  as  to  uncertainty  as  the  other  positions  assumed,  and  the  entin 
vote  must  be  rejected. 
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Your  committee  has  therefore  come  to  the  following  conclusions  as  to 
this  precinct: 

Ist.  That  the  resalt  of  the  election  as  shown  by  the  returns  is  false 
and  frandnlent. 

2d.  That  from  the  other  evidence  in  the  case  it  is  impossible  to  ascer- 
tain the  tme  vote  of  said  poll. 

The  vote  must,  therefore,  in  the  opinion  of  your  committee,  be  entirely 
rejected. 

Waldo  preeinctj  Alachua  County, 

Contestee  asks  that  the  returns  from  this  precinct  be  rejected  for  the 
reason  that  the  inspectors  grossly  disregarded  the  election  law,  so  as  to 
render  the  returns  unreliable,  and  because  said  inspectors  allowed  pas- 
sengers on  the  railway  to  vote  without  regard  to  residence,  age,  or 
r^stration,  and  that  a  large  number  of  such  persons  did  so  vote  for 
member  of  Congress  with  the  knowledge^  consent,  and  connivance  of 
the  inspectors;  such  persons  not  being  citizens  of  the  State  of  Florida. 
All  the  facts  shown  in  regard  to  this  subject  will  be  found  in  the  evi- 
dence of  Burr,  Record,  p.  343;  Noyes,  p.  362,  and  Earle,  p.  364.  And 
after  a  careful  examination  of  their  testimony  your  committee  is  satis- 
lied  that  there  was  no  disregard  of  the  election  laws  by  the  inspectors 
at  this  precinct  which  indicates  any  desire  to  commit  fraud,  and  that  the 
testimony  is  such  that  the  true  vote  can  be  clearly  ascertained.  Your 
oommittee  also  find  that  the  20  persons  who  voted  at  this  precinct  who 
did  not  reside  in  the  county  only  voted  for  electors  for  President  and 
Vice-President  of  the  United  States,  with  the  exception  of  one,  whose 
name  is  William  Ford,  who  voted  for  contestant  for  Congress.  The 
eTidence  shows  that  all  other  persons  whose  names  were  not  on  the  reg- 
istration-list were  sworn  before  they  were  alliipired  to  vote. 

In  the  opinion  of  your  committee,  after  dMucting  the  vote  of  said 
William  Ford  from  the  vote  of  contestant,  the  vote  as  returned  from 
this  precinct  should  be  counted. 

Wacasassee prednct^  Alachua  County, 

The  allegations  in  regard  to  this  precinct  on  the  part  of  the  contestee 
ate  not  sustained  by  the  proof.  He  does  not  attempt  to  prove  any, 
except  the  one  in  regard  to  intimidation,  and  minors  voting.  The  proof 
entirely  fails  to  show  intimidation,  in  the  opinion  of  your  committee. 
Wa88ou,  the  Republican  inspector,  and  only  witness  who  testifies  in 
regard  to  this  precinct,  says  he  doubted  some  of  the  voters  who  voted 
WM«  of  age,  as  he  did  not  know  them,  but  that  they  made  oath  that 
they  were  21  years  of  age.  We  are  of  the  opinion  that  this  precinct 
ihoald  be  counted. 

This,  we  believe,  disposes  of  all  the  questions  of  fact  at  issue  between 
the  parties  in  regard  to  the  election  in  Alachua  County,  with  the  excep- 
ti<mof  the  questions  arising  under  tlie  constitution  of  the  State  of  Florida 
in  regard  to  the  rights  of  foreign -born  persons  to  vote,  and  the  ques- 
tiona  arising  under  the  registration  laws  of  said  State.  And  as  these 
jloeations  will  have  to  be  met  in  the  investigation  of  the  facts  arising 
in  some  of  the  other  counties,  they  had  just  as  well  be  disposed  of  here 
I?  the  oommittee;  and — 

Ut  As  to  the  questions  arising  under  the  constitution  in  regard  to 
wreigQ-born  citizens. 

The  contestee  alleges  that  seven  votes  in  Alachua  County,  five  in 
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Columbia  County,  teu  in  Nassau  County,  twelve  in  Putnam  County, 
and  fifty  in  Duval  County  should  be  rejected  on  the  ground  that  they 
were  alien  bom,  and  did  not  at  the  time  they  voted  present  certified 
copies  of  their  naturalization  papers,  or  of  their  declaration  of  intention 
to  become  naturalized. 

On  a  careful  examination  of  the  evidence,  your  committee  find  that 
all  of  said  voters  had  either  been  naturalized  or  declared  their  intention 
to  become  so,  with  the  exception  of  one  in  Alachua  County  and  six  in 
Duval  County.  Your  committee  also  find  from  the  evidence  that  said 
voters  were  not  challenged,  and  were  not  either  requested  or  I'equired 
to  produce  their  naturalization  papers  by  the  officers  conducting  the 
election  at  the  various  precincts  where  they  voted. 

It  is  upon  this  state  of  facts  that  the  question  is  presented  whether 
these  persons  were  qualified  voters  under  the  constitution  and  laws  of 
Florida. 

The  qualifications  of  voters  in  Florida  are  prescribed  and  defined  in 
section  1  of  Article  XIV  of  the  constitution  of  that  State,  as  follows: 

Sec.  1.  Every  male  penon  of  the  age  of  twentr-one  years  and  upwards,  of  whateyer 
race,  color,  nationality,  or  previous  condition,  who  shall  at  the  time  of  offering  to  vote 
be  a  citizen  of  the  United  States,  or  who  shall  have  declared  his  intention  to  become 
such  in  conformity  to  the  laws  of  the  United  States,  and  who  nhaU  have  resided  and 
had  his  habitation,  domicile,  home,  and  place  of  permanent  abode  in  Florida  for  one 
year,  and  in  the  county  for  six  months  next  preceding  the  election  at  which  he  shall 
offiBr  to  vote,  shall  in  such  county  be  deemed  a  quaUtied  voter  at  aU  elections  under 
this  constitution.    (See  Acts  of  1868,  containing  the  State  constitution,  p.  211.) 

The  third  section  of  the  same  article  of  the  constitution,  and  the  one 
on  which  the  coutestee  relies,  does  not  create  any  additional  qualificaUans 
for  voters,  but  only  prescribes  a  regulation.    It  reads  as  follows: 

Sec.  3.  At  any  election  at  which  a  citizen  or  subject  of  anv  foreign  country  shall 
offer  to  vote  under  the  provisions  of  this  constitution,  he  shall  present  to  the  persons 
lawfully  authorized  to  conduct  and  sui>ervise  such  election,  a  dulv  sealed  and  certl- 
Hed  copy  of  his  declaration  of  his  intention,  otherwise  he  shall  not  be  allowed  to  vote. 
And  any  naturalized  citizen  offering  to  vote,  shall  produce  before  said  persona  law* 
fully  authorized  to  conduct  and  supervise  the  election,  the  certificate  of  naturalization, 
or  a  duly  sealed  and  certified  copy  thereof,  otherwise  he  shaU  not  be  permitted  to 
vote.    (Acts  of  1868— constitution,  sec.  3,  pp.  211-212.) 

In  the  opinion  of  your  committee  it  is  clear  that  section  1  of  Article 
XIY  prescribes  and  defines  all  the  qualifications  of  voters,  and  equally 
clear  that  section  3  does  not  create  any  additional  qualification. 

The  qualification  prescribed  by  section  1,  in  regard  to  foreign-bom 
persons,  is,  that  at  the  time  they  offer  to  vote  they  shall  either  be 
citizens  of  the  United  States,  or  shall  have  declared  their  intention  to 
become  such;  while  section  3  does  not  create  any  additional  qualifica- 
tion, but  only  undertakes  to  prescribe  the  mode  of  proofs  in  case  the 
right  of  such  persons  to  vote  shall,  at  the  time  they  ofl;er  to  vote,  be 
disputed. 

Such  is  the  reasonable  interpretation  of  these  two  sections  of  the  con- 
stitution of  Florida,  when  taken  and  construed  together. 

Moreover,  this  is  the  construction  given  by  the  first  legislature  in  the 
State  of  Florida,  which  convened  under  the  constitution  of  1868,  and  it 
is  to  be  observed  that  very  many  of  the  members  of  said  legislature 
were  also  members  of  the  convention  that  formed  the  constitution,  and 
your  committee  are  advised  that  this  construction  has  been  acquiesced 
in  by  every  legislature  that  has  convened  since  that  time. 

The  legislature  of  1868  treated  and  construed  the  third  section  of 
Article  XIY  of  the  constitution  as  being  merely  directory^  as  will  be  seen 
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from  the  sixteenth  section  of  the  act  of  August  6, 1868,  which  provides 
as  follows: 

Sec.  16.  If  any  persoa  offering  to  vote  shall  be  ohalleoged  as  not  qualified,  by 
any  inspector,  or  by  any  other  elector,  one  of  the  board  shall  declare  to  the  persoa 
challenged,  the  qnsdifications  of  an  elector.  If  such  person  shall  claim  to  be  qualified, 
aud  the  chaUenge  be  not  trithdrawn.  one  of  the  inspectors  shall  administer  to  him  the 
following  oath :  ''  Ton  do  solemnly  swear  that  you  are  twenty-one  years  of  age^  that 
ym  are  a  citizen  of  the  United  States  (or  that  you  have  declared  your  intention  to 
become  a  citizen  of  the  United  States  according  to  the  acts  of  Congress  on  the  subject 
of  naturalization) :  that  you  have  resided  in  the  State  one  year,  and  in  the  county  six 
months  next  preceding  the  election  ;  that  you  have  not  voted  at  this  election,  and  that 
yoQ  are  not  disqualified  to  vote  by  the  judgment  of  any  court;"  and  if  the  x>er8on  chal- 
lenged shall  take  such  oath  he  shall  be  aUowed  to  vote.  (Pamphlet  acts  1868,  p.  5, 
sec.  16.) 

It  is  shown  by  the  testimony  in  this  case  that  none  of  these  alien-bom 
voters,  except  one,  were  challenged ;  that  their  naturalization  papers 
were  not  demanded;  that  they  were  allowed  to  vote  without  question, 
and  that  they  were  in  fact  (with  the  exception  of  seven),  at  the  time 
they  voted,  either  naturalized  citizens  of  the  United  States,  or  had  de- 
clared their  intention  to  become  such,  as  required  by  section  1  of  Article 
XIV  of  the  constitution  of  the  State.  And  your  committee  are  of  the 
opinion  that,  as  they  are  proven  to  have  possessed  the  qualification  of 
citizenship  or  of  having  declared  their  intention  to  become  citizens  as 
required  by  the  constitution,  their  votes  should  not  be  rejected,  and 
they  deprived  of  the  highest  privilege  of  an  American  citizen,  which  they 
had  acquired  by  the  abandonment  of  their  native  land,  and  by  the  sol- 
emn renunciation  of  their  native  allegiance. 

It  is  the  settled  law  of  elections  that  where  persons  vote  without  chal- 
lenge, it  will  be  presumed  that  they  were  entitled  to  vote,  and  that  the 
8wom  officers  of  the  election  who  received  their  votes  performed  their 
duty  properly  and  honestly,  and  the  burden  of  proof  to  show  the  contrary 
devolves  on  the  party  denying  their  right  to  vote. 

In  this  case,  so  far  from  the  evidence  showing  that  the  persons  in  ques- 
tion were  not  entitled  to  vote,  it  shows  that  they  were  either  naturalized, 
or  had  declared  their  intention  to  become  so,  and  the  contestee  has  failed 
to  prove  anything  to  the  contrary. 

"  It  is  quite  settled,"  says  Mr.  McCrary  in  his  work  on  elections,  "  that 
▼here  one  who  is  alien-bom  has  voted  at  an  election,  the  law  presumes 
that  he  has  been  naturalized,  until  the  contrary  appears."  (McCrary, 
Mc.  294,  citing  New  Jersey  case,  2  Gong.  Gases.) 

It  is  therefore  seen  that  a  person  who  has  voted  is  presumed  to  have 
been  qualified  until  the  contrary  is  shown.  Mr.  McOi^ry,  in  section 
^  of  his  Treatise  on  Oon tested  Elections,  says,  that  the  contrary  may 
be  presumptively  shown  by  proof  that  the  voter  has  failed  to  produce 
the  proof  required  by  law  before  voting;  in  which  case  it  is  incumbent 
on  Uie  person  claiming  his  vote  to  show  affirmatively  that  he  was  a  qual- 
ified voter.    (McGrary,  sec.  62.) 

This  has  been  done  by  the  contestant  in  all  the  cases  of  this  class,  ex- 
cept in  the  few  instances  alrea^ly  mentioned. 

Toor  committee  also  find  it  to  be  the  law,  that  <<  evidence  which  might 
have  been  sufficient  to  put  the  voter  on  his  explanation  if  challenged  at 
the  polls,  is  not  deemed  to  be  sufficient  to  prove  a  vote  illegal  after  it 
Iwa  been  admitted."    (McGrary,  sec.  371.) 

Section  1  of  Article  XIY  of  the  constitution  of  Florida  defines  and 
detemines  the  maUftcations  of  voters  in  that  State,  while  section  3 
of  the  same  article  only  prescribes  a  regulation;  and  it  is  a  settled  prin- 
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ciple  of  law.  that  the  right  to  vote  must  not  be  impaired  by  the  regjila* 
tion.    (McCrary,  sec.  8.) 

It  appears  from  the  evidence  that  the  larger  portion  of  these  alien- 
bom  voters  had  been  naturalized,  and,  so  far  as  they  are  concerned,  the 
question  is  conclusively  settled  by  section  1  of  the  fourteenth  amend- 
ment of  the  Federal  Constitution,  which  contains  the  following  pro- 
vision,  to  wit:  ^^That  all  persons  bom  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside";  and  ^^no  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States." 

After  having  fhlly  considered  both  the  law  and  the  facts  of  the  case, 
your  committee  are  of  the  opinion  that  none  of  these  votes  should  be 
rejected  except  one  in  Alachua  County  and  six  in  Duval  County,  in  re- 
gard to  whom  the  contestant  has  not  shown  affirmatively  that  they  were 
either  naturalized  or  had  declared  their  intention  to  become  so. 

2d.  As  to  the  question  of  registration  under  the  laws  of  the  State  of 
Florida,  the  contestee  alleges,  in  his  answer,  that  in  several  of  the  coun- 
ties in  said  district  a  number  of  persons  voted  whose  names  were  not 
found  on  the  registration  list  of  the  county  in  which  they  voted. 

Section  7  of  the  election  law  of  the  State  of  Florida  provides  for  the 
registration  of  the  voters  in  the  several  counties  of  the  State,  and  the 
manner  of  doing  the  same.  The  clerk  of  circuit  court  of  each  county 
is  required  to  prepare  a  suitable  book  for  the  registration  of  the  names  of 
the  electors  residing  in  his  county;  that  the  oath  required  to  be  taken 
by  the  electors  shall  be  written  or  print^  therein;  that  tihe  names  of  the 
electors  shall  be  alphabetically  arranged  in  said  book,  and  the  date  of 
registration,  &c. 

Section  9  of  the  same  law  provides  that  the  board  of  commissioners 
of  each  county  must  meet  at  the  clerk's  office  in  their  respective  coun- 
ties within  thirty  days  preceding  the  day  on  which  any  election  shall  be 
held,  and  examine  the  list  of  registered  electors,  and  erase  therefrom 
the  names  of  such  persons  as  are  known  or  may  be  shown  to  their  sat- 
isfaction to  have  died  or  ceased  to  have  resided  permanently  in  the 
county,  or  otherwise  becoming  disqualified  to  vote. 

This  section  gives  the  board  of  commissioners  a  large  discretionary 
power.    They  may  erase  names  from  the  registration-list  at  discretion. 

This  would  be  a  very  dangerous  power  indeed,  and  might  deprive  many 
electors  of  their  right  to  vote  by  having  their  names  wrongfully  stricken 
or  erased  by  the  board  of  commissioners  from  the  registration-list,  were 
it  not  for  another  provision  of  the  law  which  provides  that  if  the  voter 
<^  on  offering  to  vote,"  in  case  his  name  is  not  found  on  the  registration- 
list,  ^'  will  take  an  oath  that  his  name  has  been  improperly"  struck  off 
from  <<  the  list  of  registered  voters,  and  shall  take  the  oath  required  to 
be  taken  by  persons  whose  right  to  vote  shall  be  challenged,  such  per- 
son shall  have  the  right  to  vote." 

Now  it  is  clear  that  if  a  person  offering  to  vote,  whose  name  has  once 
been  on  the  registration  list  of  the  county,  but  which  has  been  wrong- 
fully erased  therefrom  by  the  county  commissioners,  takes  the  oath  that 
his  name  has  been  improperly  erased,  that  he  is  then  legally  entitled  to 
vote,  and  if  he  does  vote,  possessing  the  other  qualifications  under  the  law, 
his  vote  must  be  counted.  The  contestee  does  not  aver  for  whom  these 
non-registered  voters,  which  he  insists  are  illegal,  cast  their  votes,  neither 
does  he  undertake  to  prove  for  whom  they  did  vote,  but  he  asks  that 
they  be  deducted  from  the  vote  of  the  contestant.  This,  of  course,  can- 
not be  done.    But  under  the  rule  it  does  not  follow  that  illegal  votes 
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innst  be  connted  in  making  up  the  true  result,  because  it  cannot  be  ascer- 
tained for  whom  they  were  cast.  In  purging  the  polls  of  illegal  votes 
the  general  rule  is  that  unless  it  be  shown  for  which  candidate  they  were 
cast,  they  are  to  be  deducted  from  the  whole  vote  of  the  election  divis- 
ion, and  not  from  the  candidate  having  the  largest  number.  (McCrary 
on  Elections,  p.  223 ;  Shepherd  t?.  Gibbons,  2  Brewster,  128;  McDanieFs 
Case,  3d  Penn.,  L.  F.,  310;  Cushing's  Election  Case,  683.) 

Of  course,  in  the  ajiplication  of  this  rule,  such  illegal  votes  would  be 
deducted  proportionately  from  both  candidates,  according  to  the  entire 
vote  returned  for  each.    (McCrary,  p.  223.) 

Tins  is,  perhaps,  the  best  rule  that  can  be  adopted  in  such  case.  It  is 
manifest,  however,  that  it  may  sometiaies  work  a  great  hardship;  for 
the  truth  might  be,  if  it  could  be  shown,  that  all  the  illegal  votes  were 
cast  for  one  of  the  candidates,  while  it  is  scarcely  to  be  presumed  that 
they  would  ever  be  divided  between  the  candidates  in  exact  proportion 
to  their  whole  vote.  But  the  rule  that  would  deduct  them  all  from  either 
one  of  the  candidates,  in  the  absence  of  proof  as  to  how  the  illegal  votes 
were  cast,  is  much  more  unreasonable  and  dangerous.  The  above  rule 
is  perhaps  the  safest  one  to  be  adopted  in  a  court  of  justice,  where  there 
is  no  power  to  order  a  new  election,  and  where  great  injury  would  result 
from  declaring  the  office  vacant.  But  it  is  manifest,  as  we  have  already 
said,  that  it  might  work  a  great  hardship.  And  in  a  legislative  body, 
having  the  power  to  order  a  new  election,  it  is  safer,  in  the  opinion  of 
your  committee,  and  more  conducive  to  the  ends  of  justice,  to  order 
such  new  election,  than  to  reach  a  result  by  the  application  of  such  a 
role.    (McCrary,  pp.  224,  22.5.) 

Under  the  rules  above  referred  to,  it  may  be  that  the  averments  in  the 
answer,  oy  a  very  liberal  construction,  are  sufficient  to  let  in  the  proof  of 
contestee,  to  show  that  illegal  votes  were  cast,  on  the  grounds  averred. 
Your  committee  will  therefore  consider  the  evidence,  and  determine 
whether  it  proves  that  illegal  votes  were  cast  under  the  reasons  assigned. 
The  contestee  offers  in  evidence  the  certified  copies  of  the  registration- 
lists  of  the  counties;  also  the  poll-lists  of  the  precincts  of  saiil  counties; 
and  be  invites  a  comparison  of  the  names  on  the  poll-list  with  the  names 
fonnd  on  the  registration-list,  and  insists  that  the  votes  of  all  persons 
whose  names  appear  on  the  poll-list  a«  having  voted,  but  whose  names 
are  not  fonnd  on  the  registration-list,  be  declared  void^  for  the  reason 
that  such  votes  are  illegal. 

Tour  committee  does  not  agree  with  this  view  of  the  question.  If  a 
person  vote  in  a  county  in  Florida,  having  all  the  qualifications  of  a  voter 
of  said  county  except  that  his  name  has  never  been  registered  in  said 
connty,  his  vote,  in  the  opinion  of  your  committee,  would  be  illegal,  or 
if  the  name  of  such  person  having  once  been  on  the  registration-list  of 
8^d  connty,  but  having  been  erased  therefrom  by  the  board  of  commis- 
8ioners,  afterward  cast  his  vote  without  having  first  taken  the  oath  that 
his  name  had  been  improperly  stricken  <^  off  from"  the  list  of  registered 
voters,  his  vote  would  also  be  illegal.  But  suppose  we  examine  the  poll- 
Ust  and  find  the  name  of  a  voter  thereon  as  having  voted,  and  we  then 
turn  to  the  registration-list  and  find  his  name  is  not  on  that,  can  it  there- 
fore be  said  that  he  voted  illegally  t  Certainly  not.  If  a  person  votes 
At  an  election,  his  vote  is  presumed,  under  the  law,  to  be  legal  until  the 
contrary  be  proven  in  a  legal  way,  for  the  reasons — 

1st.  That  the  acts  of  an  officer  or  officers  of  an  election  within  the 
>QOpe  of  this  authority  are  presumed  to  be  correct  and  honest  until  the 
contrary  is  made  to  appear,  and  therefore  that  they  as  such  officers 
▼onld  not  receive  an  illegal  vote. 


94  DIGEST   OP   ELECTION  CASES. 

2d.  That  the  presumption  is  always  against  the  commission  of  a  fraud- 
ulent or  illegal  act^  and,  therefore,  that  a  man  would  not  cast  an  illegal 
vote.  (McCrary  on  Elections,  sec.  87-440;  Little  v.  Robins,  1st  Bart- 
lett,  p.  138;  Gooding  v.  Wilson,  Forty-s^ond  Congress.) 

This  presumption  must  be  overcome  by  positive  proofl  Take  the  case 
of  a  voter.  His  name  is  on  the  poll-list  of  a  certain  precinct  showing 
that  he  voted  at  said  precinct;  his  name,  however,  is  not  found  on  the 
registration-list.  These  facts  are  not  suf^cient  to  prove  that  his  vote  is 
illegal.  They  do  not  overcome  the  presumption  of  law  arising  in  favor 
of  the  legality  of  his  vote  under  the  above  rules.  His  name  may 
liave  been  improperly  erased  from  the  registration-list  by  the  county 
commissioners,  and  he  may  have  taken  his  oath  to  that  effect  before 
having  deposited  his  ballot  in  the  ballot-box,  and  the  legal  presumption 
is  that  he  did;  and  in  that  case  his  vote  would  be  legal  if  his  name  had 
ever  been  on  the  registration.  The  certified  copy  of  the  poll-list  is  evi- 
dence that  he  voted.  But  a  certified  copy  of  the  registration-list  after  it 
has  been  revised  under  the  law  by  the  board  of  commissioners  is  not 
evidence  of  the  fact  that  his  name  was  never  on  the  registration,  for 
it  may  have  been  erased  therefrom  by  said  board,  and  then  it  would 
cease  to  be  a  part  of  the  record  of  registration,  and  a  certified  copy  of 
the  record  of  registration  would  not  contain  his  name,  neither  would  it 
show  that  his  name  had  been  erased  therefrom;  for  the  law  of  Florida 
does  not  provide  that  a  record  of  the  names  of  persons  erased  from  the 
registration-list  shall  be  made.  There  is  no  legal  way  of  preserving 
them  on  the  record.  The  fact  cannot  be  proven  by  the  record,  and  cer- 
tainly cannot  be  proven  by  the  certificate  of  the  clerk  attached  to  what 
purports  to  be  a  copy  of  a  record  which  has  no  legal  existence,  for  the 
clerk  can  only  certify  to  records  in  such  case,  and  his  certificate  to  a  fa^t 
in  this  case,  outside  of  the  records  legally  in  his  custody  and  of  which 
he  is  legally  authorized  to  give  certified  copies  under  his  hand  and  seal, 
amounts  to  no  more  than  the  certificate  of  a  private  individual  to  a 
given  fact.  The  fact  may  be  true,  but  the  certificate  is  no  evidence  of 
it.  Therefore,  the  fact  that  the  name  of  a  person  who  is  shown  to  have 
voted  never  was  on  the  registration  list,  must  be  proven  in  the  same 
manner  you  would  prove  any  other  fact  not  of  record.  The  contestee, 
relying  upon  the  certified  copies  of  what  he  claims  to  be  the  list  of  per- 
sons whose  names  have  been  erased  from  the  registration-list  to  prove 
the  facts  they  contain,  mnst  fail  on  this  point. 

But  the  contestee  undertakes  in  another  way  to  prove  that  the  votes  of 
persons  whose  names  appear  on  the  certified  copy  of  the  poll-list  of  a 
particular  precinct  as  having  voted,  and  whose  names  do  not  appear  on 
the  certified  copy  of  the  registration-list  of  the  county,  are  illegal.  And 
to  do  so,  he  introduces  H.  Jenkins,  jr.,  and  £d.  Higgins  as  witnesses  to 
testify,  who,  it  is  claimed,  spent  two  months  in  gathering  the  facts  in 
regard  to  this  question. 

We  will  consider  the  evidence  of  these  witnesses. 

1st.  As  to  the  statement  of  H.  Jenkins,  jr.  He  swears  that  the  paper 
handed  him,  marked  Exhibit  A  (found  on  page  650  of  the  Record),  is  a 
list  of  persons  who  voted  at  People's  Mill,  No.  4,  Jasper,  No.  2,  Beuuam's 
Mills,  Ko.  7,  and  White  Springs,  No.  3,  precincts  in  Hamilton  County,  in 
said  district,  whose  names  have  been  stricken  from  the  registration-list  of 
said  county.  ''This,"  he  says,  "  I  have  ascertained  by  the  examination 
of  certified  copies  of  poll-lists  of  the  precincts  named,  the  registration- 
list  of  the  county,  and  a  list  of  the  names  of  persons  who  have  been 
stricken  from  the  registration -list,  all  certified  to  by  the  clerk  o/HamilUm 
County  J  Florida.^    The  contestee  offers  the  paper  in  evidence. 
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Now,  as  yonr  committee  lias  already  said  in  effect,  this  paper  marked 
Exhibit  A  is  not  evidence  under  the  law  of  Florida,  and  we  know  of 
no  rnle  of  law  which  would  make  it  evidence  for  the  purposes  for  which 
it  is  introiluced,  or  indeed  any  other  purpose.  Witness  says  it  is  a  list 
of  persons  whose  names  do  not  appear  on  the  registration-list.  How 
does  he  know  this  factt  He  says  he  knows  it  by  an  examination  of 
copies  of  the  poll-lists,  registration-lists,  and  a  certified  copy  of  a  list  of 
names  stricken  from  the  registration-lists. 

Your  committee  has  already  decided  that  a  certified  copy  of  a  list  of 
names  stricken  or  erased  from  the  registration-list  is  not  evidence  for 
any  purpose  in  this  case.  If  it  was,  oral  evidence  is  not  inadmissible  to 
prove  its  contents.  The  statements  of  this  witness,  therefore,  in  regard 
to  the  contents  of  the  certified  copies  of  the  lists  to  which  he  refers 
cannot  be  considered. 

The  statements  of  the  witness  Ed.  Higgius  are  to  the  same  effect. 
He  states  that  he  has  carefully  examined  the  certified  copies  of  the  reg- 
istration and  poll  lists,  and  a  list  of  names  stricken  from  the  registra- 
tion-lists, ^'and  by  examination  of  other  papers  which  have  been  placed  on 
file  in  connection  with  these  exhibits^  in  regard  to  the  election  in  the 
counties  of  Suwannee,  Putnam^  Clay,  Volusia,  Orange,  Alachua,  Colum- 
bia, Bradford,  and  Hamilton,  m  said  Congressional  district,  and  from 
t\iii  examination  and  comparison  of  these  papers  the  witness  undertakes 
to  swear  that  certain  lists  marked  Exhibits  A,  B,  C,  D,  E,  F,  G,  H,  and 
1  contain  the  names  of  persons  who  voted  in  these  counties,  whose 
names  do  not  appear  on  the  registration-lists  of  said  counties.  These 
statements  made  by  the  witness  are  inadmissible.  The  papers  them- 
selves are  the  best  and  only  evidence  of  what  they  contain,  if  they  are 
admissible  for  any  purpose.  The  committee  must  make  the  comparison 
and  cannot  take  the  statements  of  the  witness  as  to  the  result  of  his 
comparison. 

Your  committee  is  of  the  opinion  that  this  proof  is  insufScieut  to  prove 
that  these  persjons  voted  illegally  whose  names  are  not  found  ou  the 
registration-lists  of  their  respective  counties.  If  they  took  the  oath  that 
their  names  had  been  improperly  erased  from  the  registration-list — and 
the  proof  thus  far  is  insufftcient  to  overcome  the  presumption  that  they 
did— their  votes  are  legal.  The  contestee  undertakes  to  overcome  the 
pre8Qm])tion  in  favor  of  the  legality  of  this  class  of  votes  in  another 
way.  On  some  of  the  poll-lists  of  the  precincts  in  these  counties  is 
found  at  the  end  of  some  of  the  names  of  the  persons  voting  these 
words,  "  Not  sworn."  At  the  end  of  others  the  word  "Sworn."  Now, 
it  is  contended  by  contestee  that  whenever  you  find  a  name  ou  the  poll- 
list  of  any  precinct  with  the  words  **  not  sworn"  written  after  it,  which 
name  is  not  found  on  the  registration-list  of  the  respective  county, 
that  the  vote  of  such  person  is  illegal.  This  position  cannot  be  main- 
tained, for  reasons  which  we  have  heretofore  stated.  But  we  will  further 
Bay  that  the  law  does  not  authorize  the  election  officers,  or  either  of 
them,  to  write  the  words  "  not  sworn  "  or  "  sworn  "  on  the  poll-list  after 
the  names  of  the  voters  who  have  voted  and  whose  names  are  not  found 
on  the  registration-list  of  the  county  in  which  they  vote,  whether  such 
l^rsons  were  sworn  or  not  before  they  voted.  The  writing  of  these 
^oitls  are  therefore  unofilcial  acts,  and  not  a  part  of  the  poll-list  under 
the  law,  and  not  evidence,  and  cannot  be  made  so  by  a  certified  copy  of 
the  ]K)ll-list,  as  is  here  attempted  to  be  done.  It  would  be  a  very  dan- 
gerous rule,  indeed,  which  would  permit  everything  which  appears  ou 
the  face  of  a  record  to  become  evidence,  whether  placed  there  by  au- 
thority of  law  or  by  the  unofficial  acts  of  irresponsible  persons.    How 
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these  words  came  to  be  written  on  tbese  poll-lists,  or  by  whom  they  were 
so  written,  the  evidence  does  not  show.  Bat  it  is  enough  for  your  com* 
mittee  to  know  that  they  were  not  placed  there  pursuant  to  any  law, 
and  cannot  be  considered  as  evidence. 

Your  committee  is,  therefore,  of  the  opinion  that  the  evidence  does 
not  prove  that  the  votes  cast  by  persons  whose  names  were  not  found 
on  the  registration-lists  of  the  counties  in  which  they  voted  are  illegal. 
The  evidence  does  not  prove  that  they  did  not  take  the  oath  required 
by  law  in  such  case.  There  being  no  further  questions  affecting  the 
vote  of  Alachua  County,  it  must  be  counted  as  follows : 

Deduct  from  contestant's  vote,  as  given  in  the  tabulated  statement 
in  the  fore  part  of  this  report,  141  votes  returned  for  him  at  Archer 
l)recinct,  No.  2,  and  1  vote  cast  by  Williaai  Ford,  a  non-resident,  at  Waldo 
precinct,  1  foreign  vote,  in  all  142.  And  deduct  from  the  vote  of  con- 
testee,  as  shown  by  the  same  statement,  the  399  votes  returned  for  him 
at  said  Archer  precinct,  No.  2,  and  the  remainders  will  be  the  true  vote 
of  the  county. 

BAKER  COUNTY. 

The  principal  question  in  regard  to  the  election  in  this  county  is 
whether  the  returns  from  the  precincts  of  Johnsville  and  Darby  ville,  in 
said  county,  shall  be  counted.  That  the  returns  from  these  precincts 
are  regular  will  appear  from  the  inspection  of  the  returns  themselves. 
(See  Exhibits  B  and  D,  Record,  pages  49-51.)  Why  these  returns  were 
rejected  by  the  canvassing  boards  your  committee  need  not  determine, 
as  that  question  is  not  necessarily  before  us.  But  it  is  our  duty  to  ascer- 
tain the  true  vote  of  these  precincts  if  we  can  do  so.  And  in  order  to 
do  so  your  committee  will  go  behind  all  returns  and  look  at  the  facts, 
if  necessary.  That  the  returns  from  these  two  precincts  should  have 
been  counted  by  the  cauva»isiug-boards,  your  committee  can  have  no 
doubt  after  a  careful  examination  of  the  evidence  in  regard  to  that 
point;  and 

That  the  election  at  both  of  said  precincts  was  fairly,  peaceably,  and 
honestly  conducted  is  abundantly  shown  by  the  testimony  of  Edward 
Eowe  and  William  Noble,  inspectors  of  election  at  Darby  ville,  and  Gor- 
don S.  Taylor  and  W.  S.  Cobb,  inspectors  at  Johnsville.  They  testify 
as  follows: 

Deposition  of  Edward  Boioe. 

Edward  Rowe,  of  the  coanty  of  Baker,  being  duly  sworn,  deposes  and  says: 

Qaestion.  What  Is  yonr  name? — Answer.  Edward  Rowe. 

Q.  Where  do  you  reside? — A.  In  Baker  County,  State  of  Florida. 

Q.  Where  were  you  on  the  7th  of  November  last,  at  the  general  election  in  the  State 
of  Florida? — A.  At  the  Darbvville  precinct,  in  Baker  County,  in  said  State. 

Q.  Was  there  an  election  neld  there  that  day  for  member  of  Congress  and  .other 
officers.  Federal  and  State? — A.  Yes,  sir.  ^ 

Q.  Were  you  or  not  an  election  officer  at  that  precinct  on  that  day ;  and,  if  so, 
what  office  did  you  hold  ? — A.  I  was  one  of  the  managers  of  the  election  at  that  pre- 
cinct. 

Q.  Were  you  sworn  as  such  manager? — A.  Yes,  sir. 

Q.  Were  you  there  all  the  time  during  the  election  on  that  day? — ^A.  I  was,  and 
served  as  a  manager  or  inspector. 

Q.  Who  were  the  other  managers  and  clerk  at  said  precinct  at  said  election? — A. 
Mr.  Elisha  Green  and  Mr.  William  Nobles  were  the  inspectors,  and  John  Mclvor  was 
clerk. 

Q.  Was  the  election  there  on  that  day  peaceable  and  fairly  and  honestly  con- 
ducted ? — A.  It  was. 

Cross-examination : 

Q.  Did  any  one  vote  at  that  precinct  on  that  day  that  was  not  a  registered  voter  t— 
A.  If  there  was,  I  did  not  know  it. 
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Q.  Did  or  did  Dot  electors  at  that  precinct  have  tickets  taken  out  of  their  hands 
by  force,  and  other  tickets  forced  upon  them  to  vot^f — ^A.  If  there  was,  I  did  not  see 
anythiog  of  it. 

Be-examined  by  contestant : 

Q.  Were  you  in  a  position  where  yon  could  look  out  upon  the  voters  around  the 
polls  during  that  dav  f — A.  I  was. 

hl8 
EDWARD  -I-  ROWE. 
mark. 
Witness: 

John  Herni>on, 

County  Judg€,  Baker  County ,  Florida. 

Deposition  of  William  Nobles. 

William  Nobles,  being  duly  sworn,  deposes  and  says : 

Question.  What  is  your  name? — Answer.  William  Nobles. 

Q.  Where  do  you  reside! — A.  In  Baker  County. 

Q.  Where  were  you  on  the  7th  day  of  November  last? — A.  I  was  at  Darby ville  pre- 
cinct, in  Baker  County. 

Q-  Was  there  an  election  held  there  on  that  day  for  governor,  lieutenant-governor, 
Presidential  electors,  and  member  of  Congress  for  the  second  Congressional  district 
of  Florida!— A.  There  was. 

Q-  Were  you  not  an  election  officer  at  that  precinct  at  said  election !  And  if  bo, 
state  what  office  it  was. — A.  I  was  manager  and  inspector. 

Q.  Were  you  duly  sworn  as  such  manager  and  inspector! — A.  I  was. 

Q>  Was  the  el«*ction  there  on  that  day  peaceable  and  fairly  and  honestly  con- 
ducted!—A.  It  was. 

Q.  Do  yon  remember  who  were  the  other  inspectors  at  that  precinct! — A.  Mr. 
Green  and  Mr.  Rowe. 

Q.  Who  was  the  clerk  at  said  election  ! — A.  Mr.  John  Mclvor. 

Cross-examined : 

Q-  Who  administered  the  oath  to  you  as  inspector! — A.  I  do  not  remember  who 
administered  the  oath  to  me  as  inspector,  but  I  know  I  was  sworn  as  such. 

Q.  How  do  you  know! — A.  I  was  sworn  to  see  that  the  election  was  conducted 
fairly. 

Q-  Did  you  si^  any  oath  in  writing! — A.  I  did. 

Q-  Do  yon  ntean  when  you  say  the  election  was  conducted  fairly  and  honestly,  to 
refer  entirely  to  the  inspectors  and  managers  of  the  election  ! — A.  I  do. 

Be-examined : 

Q-  Were  you  sitting  where  you  could  look  out  upon  the  voters  about  the-  polls 
while  the  election  was  going  on! — A.  I  was  sitting  where  I  could  see  a  portion  of 
the  crowd. 

Q.  Did  you  observe  any  disturbance  of  the  public  peace,  or  anything  that  was  on- 
iair  or  dishonest  among  the  voters! — A.  I  saw  nothing  ^oing  on  that  was  un&ir  or 
dishonest;  no  disturbance  of  the  peace  or  riots;  everything  seemed  peaceable. 

Recroes: 

Q.  Did  you  see  among  the  crowd  about  the  polls  any  person  or  persons  taking 
tickets  oat  of  the  hands  of  voters  against  their  will  and  presenting  other  tickets  to 
theRif  or  making  or  using  any  forcible  means  to  cause  voters  to  vote  against  their 
▼illT— A.  1  did  not  see  it. 

his 
WILLIAM  -I-  NOBLES, 
mark. 
Attest: 

John  Herndon, 

County  Judge f  Baker  County,  Florida. 

Deposition  of  Gordon  S.  Taylor, 

Who,  being  duly  sworn,  deposes  and  says: 

Qnestion.  What  is  your  name ! — Answer.  Gordon  S.  Taylor. 

Q.  Where  do  you  reside  now,  and  where  did  you  reside  on  7th  November  last! — ^A. 
In  Baker  Conuty. 

4*  Were  yon  at  a  seneral  election  held  in  Florida  on  the  7th  November  last;  if  so, 
at  what  precinct  ana  what  county! — A.  Johnsville  precinst,  Baker  Cownt^. 

H.  Mi8.  as 7 
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Q.  Did  yoa  act  as  inspector  at  the  election  at  said  time  and  preciuotf  — A.  I  did. 

Q.  Were  you  duly  sworn  as  snchf — A.  I  was. 

Q.  Was  the  election  at  that  precinct  conducted  peaceably ,  fairly,  and  honeetly  ?— 
A.  It  was. 

Q.  Who  were  the  other  inspectors  who  acted  with  you  T — A.  Elias  Williams  and 
William  C.  Cobb. 

Q.  Were  they  duly  sworn  as  such  ? — A.  They  were. 

Cross-examination : 

Q.  Who  administered  the  oath  as  such  inspector f — A.  Myself. 

Q.  As  what  officer  did  you  administer  the  oath? — A.  As  Justice  of  the  peace. 

Q.  When  did  yon  take  the  oath  and  administer  it? — A.  On  the  7th  day  of  November 
last. 

Q.  Did  you  see  any  one  at  the  election  at  your  precinct  being  prevented  from  voting 
by  force  or  threats  of  any  kindf  — A.  I  did  not. 

Q.  Were  you  holding  any  other  office  on  the  7th  day  of  November  last  besides  that 
of  inspector  of  election  and  Justice  of  the  peace? — A.  I  was  tax  assessor  and  collector. 

Q.  When  were  yon  appointed  Justice  of  the  peace  and  tax  assessor  and  collector f — 
A.  I  was  appointed  Justice  of  the  peace  in  1875  and  tax  assessor  and  collector  in  1876, 
as  near  as  I  can  recollect. 

Q.  Were  you  or  were  you  not  appointed  tax  assessor  and  collector  after  you  were 
appointed  Justice  of  the  peace? — A.  I  was. 

Q.  Did  you  qualify  in  both  offices? — A.  I  did. 

Re- examination : 

Q.  Were  you  an  acting  justice  of  the  peace  on  the  7th  day  of  November  la«t? — A. 
I  was. 

Q.  Did  you  administer  the  oath  to  Elias  Williams  and  William  C.  Cobb  on  that  day 
as  inspectors  of  the  election  at  said  Johnsville  precinct? — A.  I  did. 

G.  S.  TAYLOR. 

Deposition  of  William  C  Cobb. 

Who,  being  duly  sworn,  deposes  and  says: 

Question.  What  is  your  name? — Answer.  William  C.  Cobb. 

Q.  Where  do  you  reside  now  and  where  did  you  reside  on  the  7th  November  last?— 
A.  In  Baker  County. 

Q.  "Vfere  you  at  a  general  election  in  Florida  on  the  7th  November  last;  and,  if  so, 
at  what  precinct  and  in  what  county? — A.  In  Johnsville  precinct,  in  Baker  Connty. 

Q.  Did  yon  act  as  inspector  of  election  at  said  precinct  ? — A.  I  did. 

Q.  Were  you  duly  sworn  as  such?~A.  I  was. 

Q.  By  whom  were  you  sworn  ? — A.  By  Gordon  8.  Taylor. 

Q.  Who  were  the  other  inspectors  that  acted  with  yon  ? — A.  Elias  Willlama  and 
Gordon  S.  Taylor. 

Q.  Was  the  election  at  said  precinct  conducted  peaceably,  fairly,  and  honestly  ? — 
A.  It  was. 

Cross-examined : 

Q.  Did  you  know  when  yon  took  the  oath  before  Gordon  S.  Taylor  that  he  was  tax 
assessor  and  collector  of  Baker  County  ? — ^A.  Yes,  sir. 

WILLIAM  C.  COBB. 

Gontestee  asks  that  75  votes  cast  and  counted  for  contestant  in  said 
county  be  rejected,  on  the  ground  that  tbey  were  cast  by  persons  who 
were  not  registered  in  compliance  with  law.  Your  committee  is  of  the 
opinion  that,  under  the  rules  of  law  laid  down  in  the  case  of  Alachua 
County,  in  regard  to  registration,  there  is  nothing  in  the  evidence  which 
sustains  the  charge.  The  e\  idence  shows  that  the  court-house  of  said 
county  burned  after  the  election,  and  it  pretty  clearly  appears  that  the 
records  of  the  clerk's  office,  including  the  registration-list,  poll-list,  and 
returns  of  the  election,  were  all  burned.  There  is  an  attempt,  on  the 
part  of  coiitestee,  to  prove  that  some  of  the  persons  registered  just 
before  the  election  were  not  legally  registered.  But  whether  they  bad 
been  registered  before,  and  their  names  been  improperly  dropped,  does 
not  appear;  nor  whether  they  took  an  oath  to  the  effect  that  their  names 
had  been  improperly  dropped  from  the  registration- list  does  not  appear. 

There  is  no  attempt  at  proving,  by  the  contestee,  that  10  votes  were 
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cast  for  contestant  by  non-residents,  minors,  alien-born  persons,  &c.,  as 
alleged.  Therefore,  the  vote  of  this  county  must  be  counted  as  returned 
by  the  precinct  oflBcers,  including  the  vote  of  Johnsville  and  Darbyville 
precincts.  This  being  done,  the  vote  of  this  county  will  stand  as  fol- 
Iowb: 

Contestant 238 

ContcBtee 14^ 

As  shown  in  said  tabulated  statement. 

BBEYABD  COUNTY. 

The  testimony  of  John  M.  Lee  and  Quinn  Bass,  the  only  witnesses 
examined  by  contestee,  fails  to  establish  the  fact  charged  that  there  was 
a  frandulent  suppression  of  the  polls  at  any  precinct  ill  this  county.    (Lee, . 
p.  445;  Bass,  p.  442.) 

The  vote  must,  therefore,  be  counted  as  returned  by  the  precinct 
officers. 

Contestant Ill 

Conteiitee Sd 

BEADFOED  COUNTY. 

Conte»tee  asks,  in  bis  answer,  thatLake  Butler  precinct,  in  this  county^  * 
be  rejected  on  the  ground  of  fraud,  &c.  But  he  abaiidoued  this  in  his 
printed  argument  (p.  81).  He  only  insists  on  his  allegation  iu  regard  to 
non  repi8t4?red  voters.  We  do  not  think  the  ]>roof  suflBcieut  to  justify 
the  throwing  ou^  of  any  vote  on  this  ground.  The  vote  should  be 
coanted  as  set  forth  in  said  tabnlalfd  statement. 

CoBtettant 700 

Cootestee 199v 

CLAY  COUNTY. 

Tour  committee  is  of  the  opinion  that  the  entire  vote  of  this  county 
as  returned  by  the  precinct  officers  should  be  counted.  The  county 
board  of  canvassers  counted  all  the  votes  of  this  county  except  No.  8 
(No.  11  Pond;  see  Record,  pp.  170, 180),  and  said  canvassers  say  in  their 
retarn  that  this  precinct  was  not  couuted  for  the  reason  that  there  was 
DO  evidence  that  the  inspectors  at  this  poll  were  sworn.  But  the  evi- 
dence in  the  record  shows  that  the  inspectors  were  sworn,  and  that  the 
election  at  said  precinct  was  honestly  and  fairly  conducted.  (Lyman 
Hall,  pp.  24,  25 ;  Buddington,  p.  26 ;  Ex.  A  and  B,  p.  27.) 

Even  the  fact  that  the  inspectors  of  the  election  were  not  sworn  will 
not  of  itself,  in  the  absence  of  fraud,  render  the  election  void ;  and  as 
there  is  no  fraud  shown  at  this  poll  it  comes  within  the  rule.  (McCrary^ 
8ec305.) 

It  is  alleged  that  Elias  Padgett,  sr.,  was  a  nonre'Sident  of  this  county, 
wd  that  he  voted  at  Clay  Hill  precinct.  But  a  careful  examination  of 
the  evidence  fails  to  show  that  his  vote  was  illegal.  It  is  not  shown 
for  whom  he  voted^for  Congress.  We  think  the  evidence  does  not  prove 
tbat  aAy  illegal  votes  were  cast  in  this  county. 

The  vote,  therefore,  of  this  county  should  be  counted,  including  No.  8 
(So.  11  Pond),  which  gave  contestant  20  votes  and  contestee  6  votes. 

CootMtuit 315 

Contertee 126 
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COLUMBIA  COUNTY.. 

The  contestee  asks  that  the  vote  of  precinct  No.  4  be  rejected,  on  the 
ground  that  the  election  was  fraudulently  conducted  -,  that  the  returns 
were  tainted  with  fraud  by  the  inspectors  and  others  wrongfully  inter- 
fering with  the  election.  There  is  nothing  to  warrant  the  suspicion  of 
fraud  in  the  conduct  of  the  election,  either  in  the  action  of  the  inspect- 
ors or  by  the  interference  of  other  parties. 

The  contestee  attempts  to  prove  that  Daugherty,  one  of  the  inspect- 
ors at  said  precinct,  threw  a  Republican  ticket  under  the  table  and  put 
another  in  the  ballot-box  in  its  place.  And  to  do  this,  he  introduces  Small, 
Taylor,  aud  Jordan.  (See  Kecord,  pp.  447- :i6 7-498.)  An  examination 
of  their  evidence  shows  that  they  contradict  themselves  and  each  other 
to  such  an  extent  as  to  render  their  statements  altogether  unreliable. 
But  they  are  clearly  contradicted  by  other  witnesses.  Besides,  the  vera- 
city of  Small  and  Jordan  has  been  fully  discredited  by  four  unimpeached 
witnesses.  (See  evidence  of  Thompson,  Kecord,  i)p.  169,  170  f  Kirby, 
Eecord,  p.  171 ;  Potsdamn.  Record,  j).  170;  Henry,  Kecord,  p.  170.) 

Again,  the  testimony  of  Small,  Taylor,  aud  Jordan  is  fully  contradicted, 
not  only  by  Daugherty,  but  by  Brown,  who  was  a  challenger,  and  was 
present  at  said  precinct  all  day.  (See  evidence  of  Daugherty,  Record, 
142;  Brown,  Record,  149.)  Contestee  asks  that  the  return  from  said  pre- 
cinct should  be  rejected  on  the  further  ground  that  the  poll-list  was 
fraudulently  suppressed  by  some  of  the  inspectors.  The  testimony  of 
Cato  Carter,  a  Republican  inspector,  and  the  only  witness  to  the  point, 
settles  the  question,  and  clearly  explains  why  the  poll-list  was  not 
returned,  and  x)roves  that  there  was  no  intention  of  fraud.  (Carter,  pp. 
454, 455.)  Contestee  attempts  to  prove  that  three  colored  men  were  shut 
up  in  Hart's  ginlot,  in  Lake  City,  on  the  day  of  election,  and  were  com- 
]>elled  to  vote  the  Democratic  ticket.  The  only  witness  produced  was 
this  same  Benj.  Jordan,  who  says  he  only  knew  one  of  the  men,  who 
told  him  he  was  compelled  to  vote  the  Democratic  ticket.  He  does  not 
know  for  whom  they  voted.  (Jordan,  950.)  But  as  Jordan  has  been  so 
fully  impeached,  it  is  wholly  unnecessary  to  discuss  this  matter  further. 

Contestee  attempts  to  show  that  ten  persons  voted  at  said  precinct 
whose  names  were  not  on  the  registration-list.  Cato  Carter  is  the  wit- 
ness to  this  fact.  He  does  not  know  for  whom  they  voted,  nor  does  he 
prove  whether  they  took  the  oath  or  not.  (See  evidence  of  Carter, 
Record,  pi>.  454,  455.)  Daugherty  swears  that  all  who  voted  at  this  pre- 
cinct whose  names  were  not  found  on  the  registration-list  took  the  oath; 
this  settles  the  question,  under  the  construction  of  the  law  and  evidence 
in  case  of  Alachua  County.    (See  evidence  of  Daugherty,  p.  141.) 

Precinct  No.  1. — Contestee  asks  that  30  votes  be  rejected  from  con- 
testant's vote  at  this  precinct,  on  the  ground  of  non-registration,  non- 
residence,  intimidation,  and  fraud.  There  is  no  proof  of  non-residents 
voting,  nor  of  coercion,  intimidation,  nor  fraud  at  this  poll.  As  to  non- 
registered  voters,  A.  D.  Holland  swears  that  there  were  13  voters  who 
voted  aud  whose  names  were  not  founil  on  the  registration-list,  but  that 
they  all  took  the  required  oath.  Holland  was  a  Republican  inspector 
at  this  poll.  (See  evidence  of  Holland,  p.  451.)  And  seven  of  these  13 
were  examined,  and  they  all  swear  that  they  took  the  oath.  W.  M.  Ives 
says  that  he  administered  the  oath  to  all  whose  names  were  not  on  reg- 
istration list.    (See  evidence  of  Ives,  pp.  167,  168.) 

There  is  no  proof  of  intimidation  on  the  day  of  election.  But  contes- 
tee attempts  to  prove  that  Wm.  McNish,  Stephen  Thomas,  Joe  Sim- 
mons, Jas.  King,  and  Thomas  Boyd  were  arrested  on  the  road,  a  few 
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miles  from  Lake  City,  on  tbe  17th  day  of  October,  1876,  by  Joel  Niblaok 
and  three  other  men,  and  were  compelled  by  their  captora  by  intimida- 
tion to  promise  to  vote  the  Democratic  ticket.  Thomas  and  Simmons 
say  that  their  lives  were  threatened,  and  their  lives  were  spared  only 
on  condition  that  they  would  vote  the  Democratic  ticket.  But  Wm. 
McXish,  the  printiipal  witness,  proves  that  by  the  vote  of  the  entire 
captoring  party  these  five  persons  \i^re  spared  before  anything  was 
said  about  politics.     (McNish,  pp.  935,  936.) 

The  whole  trouble  seems  to  have  grown  up  in  regard  to  a  hog,  which 
Joseph  King  was  accused  of  stealing,  and  when  McNish  told  all  he  knew 
about  the  hog  Niblack  said  he  was  satisfied.  Boyd  says  that  McNish, 
being  frightened,  made  the  first  proposition  in  regard  to  voting,  and 
tbar  Niblack  told  them  several  times  afterward  that  he  did  not  hold 
them  responsible  for  their  votes,  and  that  he  voted  the  Democratic  ticket 
freely.  Boyd  says  that  the  promise  they  made  to  Niblack  was  that 
they  would  aid  and  assist  the  honest  people  in  putting  down  stealing, 
and  this  was  satisfactory.  The  charge  of  intimidation,  as  to  the  election, 
is  not  sustained  by  the  evidence. 

Your  committee  have  examined  the  evidence  very  carefully  in  regard 
to  the  other  allegations  and  facts,  and  conclude  that  the  vote  of  this 
county  should  be  counted  as  returned  by  the  precinct  oflScers  as  follows : 

Contestant 901 

Conteste© 717 

DUVAL  COUNTY. 

Contestee  claims  in  his  answer  that  a  certain  number  of  votes  cast  in 
this  county  should  not  be  counted  because  they  were  cast  by  non-regis- 
tered persons  and  by  foreign-born  persons.  These  votes  will  have  to 
be  counted  under  the  rule  a<lopted  by  your  committee  in  regard  to  these 
classes  of  voters,  except  the  votes  of  6  foreigners  heretofore  mentioned, 
the  proof  as  to  these  voters  being  the  same  a«  it  was  in  regard  to  those 
already  passed  upon.  The  contestee  also  asks,  as  to  this  county,  that 
ten  votes  be  deducted  from  the  vote  of  contestant,  because  they  were 
nonresidents  and  minors.  To  sustain  his  averments  to  this  eft'ect,  he 
proves  by  Philip  Walters  that  Aaron  Isaacs  and  William  Monroe,  who 
voted  for  contestee  at  West  precinct,  Jacksonville,  were  not  legal  voters 
for  the  reason  that  they  had  not  resided  in  the  State  and  county  the 
requisite  length  of  time.  (See  evidence  of  Walters,  Record,  539,540.) 
Contestee  also  proves  that  Henry  Young  voted  at  Baldwin  precinct, 
and  that  he  voted  for  contestant,  when  he  had  not  been  a  resident  of  the 
county  six  months  immediately  preceding  the  election.  (See  evidence 
of  Howell,  Recortl,  p.  595;  Moore,  pp.  5G0,  5G1  ) 

As  we  have  said  the  evidence  proves  that  these  persons  were  not  legal 
voters,  and  that  they  voted  for  contestant ;  they  must  therefore  be  de- 
ducted firom  his  vote  in  this  county. 

Contestee  undertakes  to  prove  that  certain  de^^ces  were  resorted  to  in 
this  county  by  certain  persons  to  compel  persons  to  vote  the  Democratic 
ticket  by  numbering  tickets  which  they  gave  to  said  voters,  with  threats 
that  if  they  did  not  vote  the  Democratic  ticket  they  would  be  dis- 
charged by  their  employers,  &c.  There  is  nothing  in  the  answer  which 
^ill  justify  such  proof.  There  is  no  allegation  in  the  answer  thiit  can 
'inderany  rule  of  pleading  known  to  your  committee  be  construed  so 
^  to  admit  such  evidence.  We  are  disposed  to  extend  the  rule  in  this  . 
^^  as  far  as  possible,  in  order  to  let  in  all  the  evidence,  but  when  there 
w  a  total  failure  to  plead,  as  is  the  case  here,  we  cannot  eon^\^\^T  Wvp^ 
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evidence  in  determiniug  a  fact  which  tends  to  change  the  vote  of  either 
candidate.  Your  committee  will  say,  however,  that  the  proof  on  this 
point  wholly  fails  to  sustain  such  an  allegation  were  it  averred.  The  proof 
shows  that  some  fifteen  of  the  ballots  cast  were  numbered.  But  the 
evidence  does  not  show  that  the  voters  were  inflaenced  in  casting  their 
ballots,  by  this  fact,  or  that  they  in  some  instances  knew  of  it.  Your  com- 
mittee are  therefore  of  the  opinion  that  it  is  not  such  a  violation  of  the 
law  in  regard  to  the  secrecy  of  the  ballot  as  to  affect  the  election.  We 
have  not  come  to  this  conclusion  without  giving  due  weight  to  the  se- 
crecy of  the  ballot.  The  object  of  the  adoption  of  the  ballot  was  to  afford 
the  voter  the  means  of  preserving  the  secrecy  of  his  vote,  and  to  enable 
him  to  vote  independently  and  freely  without  being  subject  to  be  over- 
awed, intimidated,  or  in  any  manner  controlled  by  others,  or  to  any  ill- 
will  or  persecution  on  account  of  his  vote.  The  secret  ballot  is  justly 
regarded  as  an  important  and  valuable  safeguard  for  the  ])rotection  of 
the  voter,  and  particularly  the  humble  citizen,  against  the  iutinence 
which  wealth  and  station  may  be  sup)>osed  to  exercise.  (See  People 
es.  Pease,  27  N.  Y..  81.) 

The  vote  of  this  county  should  be  counted  as  returned  by  the  precinct 
officers  after  deducting  the  three  (3)  votes  of  Aaron  Isaacs,  William 
Monroe,  and  Henry  Young,  and  the  (6)  foreign  votes  from  the  vote  of 
contestant.    The  vote  will  then  be  as  follows: 

C!ontestant -• 1,459 

Conteatee 2,331 

HAMILTON  COUNTY. 

The  contestee  asks  that  the  returns  from  Jasper  precinct.  No.  2,  in 
Hamilton  County,  shall  be  rejected.  But  a  careful  examination  of  the 
testimony  for  both  the  contestee  and  contestant  will  show  conclusively 
that  while  there  may  have  been  some  irregularity,  there  was  no  fraud, 
or  even  unfairness,  either  attempted  or  accomplished  at  this  precinct; 
but,  on  the  contrary,  the  proof  shows  that  everything  was  fair  and  honest 
both  in  the  conduct  of  the  election  and  in  the  canvass  of  the  vote  at  said 
precinct — both  political  parties  being  represented. 

The  contestee  has  also  attempted  to  show  th^t  Andrew  G.  Connell, 
Gilbert  Connell,  Joseph  A.  Ellis,  and  Joel  Highsmith,  who  voted  in 
8aid  county,  had  not,  at  the  time  they  voted,  resided  in  the  State  the 
length  of  time  required  by  law,  and  that  J.  D.  Land  and  Benjamin  Bow- 
man, who  voted  in  said  county,  had  not  resided  there  six  months  at  the 
time  they  voted.  But  a  careful  and  impartial  consideration  of  the  tes- 
timony will  satisfactorily  establish  the  fact  that  all  the  above-named 
persons  had  all  the  requisites  of  citizenship  in  both  the  State  and  county 
to  entitle  them  to  vote. 

The  majority  of  the  committee  are,  therefore,  clearly  of  the  opinion 
that  the  returns  from  this  county  shouhl  be  counted  as  returned  by  the 
precinct  officers,  the  question  of  registration  having  been  heretofore 
4iettled.  The  following  is  the  true  vote  of  said  county  in  the  opinion  of 
^our  committee: 

Contestant 614 

Contestee 3B9 

MADISON   COUNTY. 

In  regard  to  the  county  of  Madison  there  is  no  question  raised  by  th© 
evidence  which  requires  any  special  notice.    The  vote  is  as  follows : 

Contestant 1,0S2 

Contestee 1,521 
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MARION  COUNTY. 

There  is  no  controversy  as  to  the  vote  of  this  county  to  be  determined 
by  the  committee.    The  vote  must  be  counted: 

Contestant 962 

Cont«etee 1,548 

NASSAU  COUNTY. 

The  contestee  alleges  in  his  answer  that  30  votes  were  cast  for  con- 
testant in  this  county  by  persons  who  were  intimidated  and  coerced  to 
vote  against  their  choice.  He  only  attempts  to  prove  16  such  votes, 
and  by  his  own  evidence  he  shows  that  12  of  the  16  voted  the  Republi- 
can ticket.    (See  Record,  410-415.) 

Of  the  other  4^  one  (Lonzo  Hunter)  swears  that  he  voted  the  Demo- 
cratic ticket  voluntarily.  Gilbert  Dorsy  is  the  only  one  who  swears 
that  he  voted  for  contestant,  while  the  remaining  two,  Columbus  Dorsy 
and  Lewis  Watson,  swear  that  they  do  not  know  for  whom  they  voted 
for  Congress.  (Record,  Gilbert  Dorsy,  409;  Columbus  Dorsy,  409; 
Liewis  Watson,  4L1 ;  Lonzo  Hunter,  412.)  So  that  the  fact  that  numbered 
tickets  were  given  out  to  some  colored  voters  and  resorted  to  as  proof 
cannot  prevail,  especially  in  view  of  the  evidence  of  C.  W.  Yulee,  a  wit- 
ness for  the  contestee,  who  swears  that  many  of  the  tickets  were  given 
to  colored  men  who  were  members  of  the  Democratic  club,  who  of  their 
own  free  will  enrolled  their  names  as  such  members.  (Yulee,  Record, 
415,  416.) 

In  the  opinion  of  your  committee,  the  vote  of  this  county  should  also 
be  counted  as  returned  by  the  precinct  officers: 

Cont«8tant 670 

Contestee 794 

ORANaE  COUNTY. 

There  is  no  question  raised  in*  the  evidence  in  regard  to  this  county 
which  is  not  covered  by  the  question  of  registration  which  has  been 
PMsedupon  by  your  committee.  The  vote,  therefore,  must  be  counted, 
as  follows : 

ConteitMit 996 

Contestee 194 

PUTNAM  COUNTY. 

The  contestee  attempts  to  prove  that  one  Henry  Cannon  voted  in  this 
county  who  was  under  age. 

The  testimony  shows  that  one  Henry  A.  Cannon  voted,  but  does  not 
state  for  whom.  The  witness  Lyle  testifies  that  Henry  A.  Cannon  was 
on  tiie  poll-list  at  Palatka  in  said  county,  but  that  he  only  knew  Henry 
Cannon,  and  did  not  know  any  one  by  the  name  of  Henry  A.  Cannon. 
(Lyle,  p.  435.) 

This  does  not  prove  that  Henry  Cannon  voted  at  Palatka,  or  for  whom, 
^r  is  it  proven  that  Henry  A.  Cannon,  whose  name  was  on  the  polMist, 
^w  under  twenty-one  years  of  age. 

It  is  contended  that  one  John  Smith,  who  voted  at  Palatka,  had  not 
'^ided  io  the  county  six  months  before  the  election. 

Smith  swears  that  he  went  to  Palatka  on  the  5th  day  of  May,  1876, 
^bich  was  six  months  and  two  days  before  the  election ;  that  he  had 
^fore  that  time  left  Saint  John's  County,  where  he  had  resided^  taking 
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his  family  with  him,  aod  before  fixing  on  a  permanent  place  of  abode 
he  left  his  family  at  Green  Cove  Spring,  in  Clay  County,  and  came  to 
Palatka,  with  the  intention  of  making  it  his  permanent  home,  and  made 
arrangements  to  go  into  business,  and  did  go  into  business  as  a  baker 
when  he  first  came  to  Palatka,  and  after  being  there  nearly  two  months 
he  removed  his  family  from  Green  Cove  to  Palatka.     (Smith,  p.  418.) 

In  the  opinion  of  the  committee  these  facts  made  Palatka  the  place  of 
his  permanent  abode  from  the  5th  of  May,  1876,  and  that  under  the 
constitution  and  laws  of  Florida  he  became  a  legal  voter  after  registra- 
tion. 

An  examination  of  the  testimony  of  Roger  and  Teasdale  will  show 
that  they  do  not  disprove  the  statement  of  Smith. 

The  question  of  residence  and  domicile  is  a  question  largely  of  inten- 
tion (and  especially  as  Smith  swears  that  he  went  to  Palatka  with  the 
intention  of  remaining  there) ;  the  fact  that  he  registered  and  voted  there 
is  very  strong  evidence  of  his  intention  to  claim  his  domicile  there. — 
McCrary,  section  34. 

The  mere  statement  of  a  witness  that  a  voter  is  not  a  resident,  without 
giving  facts  to  justify  his  opinion,  is  not  sufficient  to  throw  out  such  a 
vote;  and  after  a  vote  has  been  admitted,  something  more  is  required 
to  prove  it  illegal  than  to  throw  doubt  upon  it.— McCrary,  sections  371 
and  372. 

The  contestee  contends  that  one  William  H.  Lanagan,  who  voted  at 
Georgetown  precinct,  in  Putnam  County,  was  not  a  resident  of  the 
county. 

The  examination  of  the  testimony  of  Lyle,  Kamsaur,  and  Eosignal,  all 
witnesses  of  the  contestee,  will  show  that  Lanagan  had  not  changed  his 
permanent  abode  from  Putnam  County. — Lyle,  pp.  435,  436,  437;  Bam- 
sanr,  p.  438;  Bosignal,  pp.  439,  440. 

Lyle  says  he  does  not  know  that  Lanagan  left  the  county  without  the 
intention  of  returning. 

Bamsaur  says  that  he  left  in  search  of  employment,  leaving  his  child 
and  property  at  Palatka,  and  always  wrote  that  he  expected  to  come 
home. 

Kosignal  says  that  Lanagan  voted  at  Georgetown,  in  said  county;  that 
his  name  was  not  found  on  the  registration  list,  but  that  he  made  oath 
that  he  was  a  registered  voter  in  said  county,  and  voted. 

There  being  no  other  questions  in  regard  to  this  county,  except  the 
question  of  registration  and  the  one  as  to  foreign-born  voters,  the  vote 
must  be  counted  as  follows  : 

Contestant 617 

Contestee 579 

SUWANNEE   COUNTY. 

The  contestee  asks  that  7  votes  be  deducted  from  contestant's  vote  in 
this  county  on  the  ground  of  nou-residence,  nonregistration,  and  other 
disqualifications,  and  he  introduces  one  Thomas  H.  Harris  as  a  witness, 
who  states  that  he  knows  that  John  Williams's  name  did  not  appear  on 
the  registration-Jist,  and  that  he  believes  that  the  names  of  Wm.  L. 
Keller  and  S.  W.*  Parnell  did  not  appear  on  said  list,  but  that  the  ordi- 
nary oath  taken  by  challenged  voters  was  taken  by  them. — R.  Harris, 
529l 

But  George  W.  Thralls,  a  United  States  supervisor  at  that  precinct, 
swears  that  there  were  two  forms  of  oath  administered. — Thralls,  pp. 
623-532. 

The  evidence  of  Thralls  as  to  the  age  of  Moses  Driver,  who  voted  at 
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said  precinct,  is  wholly  insufficieut  to  establish  the  fact  that  Driver  was 
UDcler  age  when  he  voted. — ^Thralls,  Record,  p.  533. 

This  is  all  which  need  be  said  in  regard  to  this  county.  The  question 
as  to  foreign-born  and  non-registered  voters  under  the  evidence  comes 
noder  the  rule  heretofore  laid  down  by  the  committee.  The  vote  must 
be  counted  as  returned  by  precinct  officers: 

Contestant 629" 

CoQt«8tee 456 

SAINT  JOHN'S  COUNTY. 

There  is  but  one  question  involved  in  regard  to  the  vote  of  this  county 
which  has  not  heretofore  been  noticed,  and  that  is  in  regard  to  the  votes- 
of  Peter  Marken,  Frank  B.  Genovar,  and  Nester  Genovar.  It  is  claimed 
that  these  voters  were  non-residents  of  said  county.  But  we  think  a 
careful  examination  of  the  evidence  clearly  shows  that  they  were  all 
residents  of  said  county  and  had  been  the  requisite  length  of  time.  See 
their  evidence,  Record,  pp.  496-499.  The  vote  of  this  county  should  be 
counted  as  returned  by  the  precinct  officers: 

Contestant 50ft 

CoDt«stee 331 

VOLUSIA  COUNTY. 

The  only  question  arising  in  this  count>  which  we  need  here  notice 
is  the  question  in  regard  to  the  vote  of  Henry  Clay.    Contestee  offered 
evidence  to  show  that  Clay  voted  for  contestant  under  intimidation. 
But  your  CQmmittee  think  it  is  altogether  insufficient  to  establish  the 
fact.    The  testimony  of  Fitts,  the  only  witness  examined  by  contestee^ 
does  not  make  out  a  case  of  coercive  voting ;  if  even  it  did,  standing 
aloDe,  it  is  overwhelmingly  contradicted  by  the  evidence  of  three  cred- 
ible witnesses,  two  of  whom  were  officers  of  the  election  at  the  precinct 
where  said  Clay  voted.    Fitts,  Record,  525-'6-'7.    See  evidence  of  Chand- 
ler, 172;  Brown,  173;  Oduno,  174. 

Therefore  the  vote  of  this  county  should  be  counted  according  to  the 
retanis  of  the  precinct  officers,  as  follows : 

Contestant 474 

Contestee 17^ 

Your  committee  has  now  completed  the  investigation,  and  find  the 
followiDg  to  be  the  true  vote,  by  counties,  of  the  contestant  and  con- 

t^istee : 


ConDties. 


Al^hM 

S^er 

J»»nrt 

c2*^ ;■ 

S*»iniiu 

Sff::;: 

^ 

^ 

^^•niie© 

^i^!:':;:::;:;;;:: 

2^>tal  rote  of  •ach 
<^ority  ftr 


Finley. 


1,112 
238 
111 
70« 
315 
901 

1,450 

5 

614 

1,082 
002 
670 
026 
617 
620 
508 
474 


11.  320 
252 


Bisbee. 


1,678 
143 
56- 
100 
120 
717 

2,331 

8 

829 

1,521 

1,548^ 
704 
104 
570 
456- 
331 
172 


ll.OTt 
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This  conclusion  has  been  reached  through  as  careful  an  examination 
of  the  evidence  and  the  law  applicable  thereto  as  j-our  committee  wa« 
able  to  make.  This  result  was  arrived  at,  as  has  been  heretofore  shown, 
by  excluding  from  the  count  Archer  precinct,  No.  2,  in  Alachua  County, 
and  by  counting  the  rest  of  the  vote  of  the  district  as  returned  by  the 
precinct  officers,  after  deducting  therefrom  such  votes  as  in  the  opinion 
of  your  committee  were  illegal. 

Your  committee  desire  to  add  that  the  evidence  in  this  case  shows 
that  no  unfairness,  dishonesty,  or  fraud  in  the  conducting  of  the  elec- 
tion at  any  of  the  precincts  in  the  entire  Cong^ressional  district  was 
attempted  or  committed,  except  at  Archer  precinct,  No.  2,  in  Alachua 
County. 

Your  committee,  therefore,  recommend  the  adoption  of  the  following 
resolutions : 

Resolvedj  That  Horatio  Bisbee,  jr.,  is  not  entitled  to  a  seat  in  this 
House  as  a  Representative  in  the  Forty-fifth  Congress  from  the  second 
Congressional  district  of  Florida. 

Besolvedj  That  Jesse  J.  Finley  is  entitled  to  a  seat  in  this  House  as  a 
Representative  in  the  Forty-fifth  Congress  from  the  second  Congres- 
sional district  of  Florida. 

THOMAS.  R.  COBB. 

JOHN  T.  HARRIS. 

MILTON  A.  CANDLER. 

E.  JOHN  ELLIS. 

WILLIAM  M.  SPRINGER. 

JERE  N.  WILLIAMS. 


Febbuaby  5, 1879. — Mr.  Price,  from  the  Committee  on  Elections,  sub- 
mitted the  following 

VIEWS    OF   THE    MINORITY: 

There  has  been  two  counts  by  the  State  board  of  canvassers  in  Flor- 
ida; the  first  giving  Mr.  Bisbee  a  majority  in  this  district  of  141  votes; 
the  second,  made  under  a  mandate  of  the  supreme  court  of  that  State, 
gave  Bisbee  an  increased  majority;  but  contestant  insists  that  in  each 
count  certain  precincts  were  improperly  rejected  and  others  improperly 
counted.  The  committee  have,  therefore,  preferred  to  start  into  this 
investigation,  taking  the  entire  votes  cast  in  all  the  precincts  and  coun- 
ties of  this  Congressional  district  as  a  basis  of  their  investigation, 
whether  the  same  were  improperly  counted  or  rejected  by  the  State  or 
county  canvassing  boards,  and  then  make  such  deductions  from  or  addi- 
tions to  the  vote  of  contestant  or  contestee  as  the  law  and  evidence 
demand. 

The  following  table  shows  the  entire  vote  cast  in  the  district,  can- 
vassed and  not  canvassed : 


f,       .  J  Whole  No.   For  Fin-    For  Bis< 

^^"°^*««  of  votes.         ley.      '      bee. 


lindUon 2,803  1,082  1.521 

Sawaonee ,  1,085  '  629  456 

Hamilton W3  ,  614  i  329 

Columbia 1.618  901  j  717 

Alachua 3,242  1,255  1.972 
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Counties. 


ItondHord 
Bftker  ... 

Kasaaa.. 
Boval 


Saint  JohD 

Pntoam 

Jfarfon... 
Toloaia  ... 

Orange 

Brorard . .. 

Dade 

Clay 


Finley's  miOority 


Whole  No. 

For  Fin- 

For  Bia- 

of  votes. 

ley. 

bee. 

906 

706 

109 

381 

238 

143 

1,464 

070 

794 

3.803 

1,468 

2.381 

839 

508 

331 

1.196 

617 

579 

2,510 

962 

1,548 

646 

474 

172 

1,120 

926 

194 

167 

111 

66 

13 

5 

8 

441 

315 

120 

22.  957 

11.481 
11,476 

11,476 



5 

printed  nteord,  pp.  179  to  201. 

CoDtestaiit  admits  that  some  illegal  votes  were  cast  for  him,  which 
ought  to  be  deducted  from  the  above  statement  of  the  vote. 

Contestee  insists  that  said  illegal  votes  amount  to  several  hunlred. 
They  each  insist  that  precincts  included  in  the  above  table  have  been 
ooanted  which  should  be  rej^^sted,  and  neither  contestant  nor  contestee 
admits  that  this  table  shows  the  true  vote  cast  at  this  election.  Hence 
it  becomes  necessary  to  take  up  the  questions  presented  and  to  decide 
them,  in  order  to  ascertain  who  is  entitled  to  the  seat  from  this  district. 
Contestant  rests  his  case  on  two  questions : 

First.  That  the  vote  at  Archer  precinct,  poll  No.  2,  in  Alachua  County, 
mast  be  rejected  on  account  of  gross  frauds  committed  by  the  election 
officers. 

Second.  That  the  vote  of  two  precincts  in  Baker  County  and  the  vote 
of  Clay  County,  which  were  not  counted  by  the  State  board  of  canvassers 
in  the  second  canvass  (but  are  inlcuded  in  the  above  table),  shall  be 
coQQted  because  they  were  rejected  without  sufficient  cause. 

ABGHEB  PKEOINCT,  POtL  NO.  2,  ALACHUA  COUNTY. 

Archer  precinct,  in  Alachua  County,  just  ])rior  to  this  election,  was 
provided  with  two  ];>ollingplaoes  togive  ample  facilities  for  voting.  They 
«ro  called  Archer  No.  1  and  No.  2,  and  were  located  in  the  village  of 
Archer,  in  the  same  building,  in  opposite  ends  of  an  old  storehouse.  The 
▼otes  retarne<l  from  these  polls  are  as  follows: 

Biabee.       Finlej. 

S?jlNo.  1 54  98 

^No.  2 399  141 

Total 453  239 

.  The  contestant  makes  no  objection  to  poll  No.  1,  and  there  is  no  proof 
J^  the  record  which  attacks  the  return  from  that  poll;  but  contestant 
JJl^iats  that  the  officers  of  the  election  at  poll  No.  2  were  guilty  of  gross 
J^Qd  in  the  manner  of  conducting  the  election,  and  made  out  and  re- 
"*nied  a  false  and  forged  return  showing  more  votes  for  contestee  than 
werecast  for  him. 

A  large  volume  of  testimony  in  reganl  to  the  frauds,  forgery  of  the 
^^€8  of  part  of  the  officers  to  the  returns,  and  gross  irregularities  and 
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disregard  of  the  law,  is  to  be  found  iu  the  record  of  this  case.  In  fact, 
both  contestant  and  contestee  ajrree  that  g^ross  fraud  was  committed, 
disagreeing  only  as  to  who  profited  thereby.  It  is  therefore  unnecessary 
to  quote  the  evidence  on  this  point  except  so  far  as  it  bears  upon  other 
questions.  It  will  be  seen  that  the  returns  show  541  votes  polled  for 
Representative  in  Congress  at  this  poll.  Contestant  insists  that  the 
return  is  false  because  at  the  close  of  the  count  of  the  vote  it  was  pub- 
licly announced  that  Drew,  the  Democratic  candidate  for  governor,  had 
received  136  votes,  and  Stearns,  Republican  candidate,  180  votes,  and 
that  the  vote  for  the  other  candidates  dift'ered  very  little  from  the  vote 
for  governor. 

There  is  a  conflict  in  the  evidence  as  to  who  made  this  announcement, 
and  whether  it  was  made  before  or  after  all  the  ballots  had  been  can- 
vassed. Also,  whether  the  vote  cast  for  governor  only  was  announced. 
Some  of  the  witnesses  swear  that  the  vote  cast  for  other  candidates  was 
also  announced,  including  the  vote  for  Congress  We  think  the  weight 
of  proof  is  that  either  Black,  one  of  the  inspectors,  or  Vance,  the  clerk, 
did,  about  the  close  of  the  canvass,  announce  the  vote  for  governor  as 
136  for  Drew,  180  for  Stearns.  And  also  stated  that  the  vote  for  the 
other  candidates  differed  little  from  the  vote  for  governor.  Much  stress 
is  laid  on  this  announcement  in  argument,  but  there  is  no  law  In  Florida 
requiring  any  announcement  of  the  vote  to  be  made  by  any  one.  And 
the  announcement  (an  unofficial  act)  having  been  made  by  Black  or 
Vance,  who,  it  is  insisted  by  contestant,  were  corrupt  and  committed 
both  perjury  and  forgery,  while  acting  in  the  official  capacity  of  officers 
of  the  election  at  this  poll,  it  would  seem  that  little  importance  or 
weight  should  be  given  to  an  announcement  nuide  by  them.  Tucker,  a 
witness  for  contestant,  swears  that  about  the  time  the  announcement  of 
the  vote  was  made  he  took,  from  a  tally-sheet  kept  by  Vance,  the  vote 
according  to  the  tallies,  and  that  this  tally-sheet  showed  141  votes  for 
Pinley,  180  for  Bisbee.  Both  Black  and  Vance  are  examined,  and  swear 
that  this  statement  of  the  vote  is  untrue;  that  they  alone  <;bnnted  the 
vote,  and  the  result  was  141  for  Finley,  399  for  Bisbee.  (Treen  R.  Moore 
and  Floyd  Dukes  are  shown  by  the  evidence  to  have  done  nothing  in 
canvassing  the  vote,  excei)t  to  string  the  ballots  and  put  them  back  in 
the  box.  Contestant  also  shows  that  Vance  and  Black  returned  the 
ballot-box  to  the  clerk  of  the  circuit  court,  claiming  that  they  had  re- 
turned the  ballots  as  cast  at  that  poll. 

Moore  also  swears  that  there  were  but  277  ballots  canvassed ;  that 
there  were  only  318  names  on  the  poll  list;  and  the  result  announced 
was  made  up  from  the  poll-list.  At  the  county  canvass,  afterward,  at 
the  clerk's  office  in  Gainesville,  the  box  was  opened  and  only  277  ballots 
were  found  in  the  box.  The  laws  of  Florida  make  no  provision  for  pres- 
ervation of  ballots  after  they  have  been  canvassed  at  the  polls.  Con- 
testant also  proves  by  Samuel  T.  Fleming,  a  Democrat,  that  he  was  at 
poll  No.  2  during  the  entire  day,  except  during  the  adjournment  for  din- 
ner; that  he  occupied  a  favorable  position  to  see  the  voting  and  voters ; 
and  that  he  took  down  on  slips  of  paper  the  names  of  all  persons  who 
voted  at  that  ])oll  from  the  outside  of  the  building.  And  he  makes,  as 
an  exhibit  to  his  deposition,  a  list  of  names  which  he  says  is  a  copy  of  a 
list  kept  by  him  there  that  day.  He  says  that  he  is  a  merchant  at. 
Archer,  and  well  acquainted  with  nearly  all  who  voted.  The  list  ac- 
companying Fleming's  dei>osition  contains  305  names. 

He  testifies  that  all  these  voters  were  c  )lore(l  exce  »t  15;  he  gives  the 
names  of  the  white  voters  on  his  list.  There  is  a  conflict  in  the  evidence 
as  to  how  long  Fleming  was  absent  from  the  polls,  and  whether  absent 
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more  tliau  once  during  the  day,  and  whether  voting  did  or  did  not  coA- 
tinue  during  his  absence.  We  deem  it  unnecessary  to  attempt  to  recon- 
cile the  testimony  on  this  point,  as  it  is  clearly  shown  that  persons  voted  at 
that  poll  at  that  election  from  the  ^'outside  of  the  building"  whose  names 
are  not  on  Fleming's  list.  The  proof  clearly  shows  that  the  first  person 
who  voted  was  Frank  Danzy,  a  well-known  colored  ])i*eacher  in  that  lo- 
cality ;  that  they  all  stood  back  and  called  him  to  come  forward  and  vote 
first,  ^^  for  luck,'^  and  he  did  so,  yet  his  name  is  not  on  Fleming's  list. 
From  this  it  is  evident  Fleming  was  not  present  when  the  voting  com- 
menced. Moreover,  17  other  persons  are  called  who  swear  they  voted  at 
that  poll  on  that  day  from  "the  outside  of  the  building."  They  were 
sharply  cross-examined  as  to  their  residence,  &c.;  they  are  not  contra- 
dicted and  no  attempt  is  made  to  do  so.  How  many  votes  were  cast 
from  the  inside  of  the  building  is  not  clearly  shown,  but  it  is  shown  that 
the  number  was  not  large. 

This  is  contestant's  case  as  to  Archer,  No.  2,  and  he  asks  that  the  re- 
turns be  set  aside  for  the  reasons  stated. 

Contestee  admits  that  the  returns  do  not  show  the  true  vote  as  cast 
He  insists  that  the  ballot-box  was  tampered  with  before  the  count  was 
made,  and  that  Democratic  tickets  were  put  in  and  Republican  tickets 
taken  from  the  box.  He  proves  by  Black  and  Vance  that  they  made  the 
count,  and  that  the  return  they  made  was  a  true  return  of  the  ballots 
found  in  the  box.  Black  testifies  that  he  has  been  a  resident  for  several 
years  at  Archer,  and  is  acquainted  with  the  people  in  that  vicinity,  and 
that  he  does  not  remember  over  ten  Democrats  who  voted  that  day  at 
XM>11  2,  and  was  surprised  to  find  so  many  Democratic  ballots  in  the 
box. 

He  testifies  he  was  offered  a  bribe  by  one  Dr.  Carew,  a  leading  Dem- 
ocrat at  Archer,  to  swear  that  the  true  vote  cast  at  poll  2  was,  for  Finley, 
141 ;  Bisbee,  180.    Carew  is  not  called  to  contradict  this  statement. 

Montgomery,  the  Republican  candidate  for  lieutenant-governor,  testi- 
fies that  he  received  information  from  a  friend,  who  was  a  Democrat,  that 
some  Democrats  at  Archer  intended  to  have  the  ballot  box  at  Archer 
tampered  with,  and  that  Green  B.  Moore  was  relied  on  to  do  that  thing. 
Montgomery  tried  to  prevent  Moore's  appointment  as  an  officer  to  hold 
that  election.    Strict  rules  of  evidence  would  perhaps  exclude  this  tes- 
timony as  hearsay,  but  this  information  seemed  to  be  in  accord  with  sub- 
sequent developments. 

The  sitting  member  also  introduces  testimony  to  show  that  Archer 
precinct  is  and  has  been  a  large  Republican  precinct.  Witnesses  state 
that  in  1872  the  Republican  vote  was  about  200,  the  Democratic  vote  40. 
In  1874,  the  Republican  vote  about  300,  the  Democratic  vote  about  30. 
The  record  and  report  in  Finley  vs.  Walls,  Forty-fourth  Congress  (at  the 
election  held  in  the  fall  of  1874  at  Archer),  wa«  Republican  293,  Demo- 
cratic 25,  giving  a  Republican  majority  of  268.  It  will  be  seen  accord- 
ing to  the  returns  that  the  Democratic  vote  increased  from  1874  to  1876 
*wWy  nine  hundred  per  cent,  while  the  Republican  vote  increased  a  lit- 
tle more  than  fifty  per  cent.  No  proof  has  been  offered  to  exf)lain  this 
extraordinary  increase  of  the  Democratic  vote  at  this  i)oll.  The  other 
P^^ncts  in  this  county  show  no  material  change  in  the  vote  of  1874 
>nd  1876,  while  this  precinct  showii  a  Democratic  increase  of  nine  hun- 
dred jHsr  cent.  This,  contestee  insists,  is  conclusive  of  fraud,  taken  in 
^nnectron  with  the  absence  of  any  proof  explaining  it;  and  the  further 
^t  that  Fleming,  contestant's  own  witness,  swears  that  during  the 
^^^eess  for  dinner  he  saw  the  ballot-box  in  the  possession  of  two  men 
'W^Bied  Washington  and  Edge,  one  a  Republican,  tie  other  a  Democrat. 
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Mr.  FlemiDg'8  testirnon}^  on  this  point : 

Q.  Who  had  charge  of  the  hallot-box  during  the  dinner  adjournment  f — A.  Mr. 
Edge  and  Mr.  Washington.  They  were  not  inspectors,  but  were  selecUnl,  one  of  them 
a  Democrat,  the  other  a  Republican,  to  watch  the  box,  and  they  stood  up  there  and 
watched  the  box  during  that  time,  which  was  in  public  view. 

Fleming  testifies  that  he  went  to  dinner ;  therefore  he  could  not  know 
what  was  done  with  the  box  in  his  absence. 

Gontestee,  in  explanation  of  the  fact  that  the  Republican  vote  in  the 
precinct  had  slightly  increased  between  1874  and  1876,  proves  that  a 
very  considerable  number  of  colored  voters  had  come  into  the  district 
because  of  the  establishment  of  new  sawmills,  turpentine  distilleries, 
and  the  opening  up  of  tur[>entine  orchards.  Others  have  taken  np 
homesteads  from  some  jiublic  lands  lyiug  in  the  precinct.  The  evidence 
shows  that  some 400  colored  liepublicaiis  were  organized  into  Republican 
clubs  at  Archer  and  vicinity,  that  they  were  directed  to  and  did  vote  at 
Archer,  and  that  other  Republicans  not  belonging  to  clubs  also  voted 
there. 

The  conclusion  the  committee  have  come  to  is  that  the  officers  of  the 
election,  or  some  of  them,  were  guilty  of  gross  fraud,  and  a  reckless  dis- 
regard of  the  law,  in  conducting  the  electionj  the  canvassing  of  the  votes, 
and  making  returns.  This  is  more  readily  believed  when  it  Is  shown 
in  the  proof  that  some  of  them  have  made  contradictory  statements  of 
important  facts  connected  with  the  canvass,  count,  and  result  of  this 
election.  Green  R.  Mooro  is  shown  to  .have  made  contradictory  affida- 
vits— one  stating  that  the  vote  polled  was  truly  returned ;  another  that 
the  return  was  false  and  fraudulent,  and  signed  in  blank.  Floyd  Dukes, 
another  inspector,  also  figures  in  two  contradictory  affidavits,  but  there 
is  some  doubt,  from  the  testimony,  whether  he  was  actually  swQrti  to 
one  of  them.  The  character  of  Black,  another  iust>ector,  is  proven  to  be 
bad.  They  are  all  sworn  in  this  case,  contradict  each  other,  aiicl  it  is  evi- 
dent that  some  of  them  have  sworn  falsely.  Under  these  circumstances 
we  feel  compelled  to  reject  the  returns  from  this  poll  as  wholly  unrelia- 
ble and  worthless  to  establish  the  true  vote  cast  at  that  ik)II. 

But  the  proof  shows  that  an  election  was  opened  and  held  at  a  time 
and  place  established  by  law  by  officers  legally  appointed  to  hold  an 
election  at  Archer  poll.  No.  2,  and  that  many  legal  voters  were  there, 
and  voted.  In  such  cases  we  find  that  we  are  remitted  to  such  otJier 
evidence  as  may  appear  in  the  record  to  ascertain  the  vot«  for  contest- 
ant and  contestee.    We  cite  the  following  authorities  on  this  point: 

When  a  return  is  rejected  legal  viites  are  not  lost ;  they  may  be  proven  by  second- 
ary evidence,  and  when  thus  prf»ven  may  be  counted.  (McCrary's  Law  of  filectiona, 
section  30*2.)  In  which  case  each  candidate  must  prove,  by  calling  the  voters  as  wit- 
nesses or  otherwise,  the  number  of  votes  received  by  him.     (/6id.,  section  391.) 

This  rule  was  adopted,  and  the  testimony  of  the  voters  held  conclu- 
sive, in  the  following  cases:  Eeed  vs.  Julian,  2d  Bartlett,  823,  828,  832; 
Washburn  vs.  Voorhees,  idem^  64,  60,  62,  and  64;  Lloyd  vs.  Newton, 
Clark's  &  Hall's  E.,  520 ;  Vallandigham  vs.  Campbell  ( L858),  Ist  Bart- 
lett, 223,  22S,  229,  and  230.  See  also  report  of  Mr.  Lamar,  which  was 
adopted  by  the  House.    Reed  vs.  Kneas,  Brightly,  366,  371,  372. 

In  the  case  of  The  People  ex  rel  Judson  vs.  Thatcher,  reported  in  7th 
Lansing  X.  Y.  Reports,  the  court  held  that  the  testimony  of  the  voters 
was  higher  evidence  than  the  returns,     (pp.  280,  281,  282,  and  286.) 

In  the  case  of  Washburn  vs.  Voorhees,  Hamilton  Township  was  re- 
tume<l  voting  as  follows:  Washburn,  143;  Voorhees,  498.  Washburn 
called  the  voters  themselves  and  showed  that  twenty-seven  more  votes 
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were  cast  for  him  tban  were  returned ;  the  returns  were  set  aside,  and 
the  evidence  of  the  voters  taken  establishing  his  vote.  Mr.  Voorhees, 
who  received  according  to  the  returns  498  votes,  made  no  effort  to  es- 
tablish his  vote.  The  evidence  incidentally  showed  that  four  i>ersons 
voted  for  him ;  these  only  were  counted  for  him.  The  committee,  in 
citing  the  authorities  upon  which  they  base  their  decision,  say : 

But  the  rejection  of  a  return  does  not  necessarily  leave  the  votes  actually  cast  at  a 
precinct  UQconnted.  It  only  declares  that  the  return  having  heen  shown  to  be  false 
shall  not  be  taken  as  true,  and  the  parties  are  thrown  back  upon  such  other  evidence 
as  is  in  their  power  to  show  how  many  voted  and  for  whom.  80  that  the  entire  vote^ 
if  safficieot  care  he  taken  and  the  means  are  at  hand,  may  be  shown,  and  not  a  single 
one  lost  notwithstanding  the  return  is  rejected.  It  is  found,  as  has  already  been  stated, 
that  170  votes  were  cast  at  this  precinct  for  Mr.  Washburn.  There  was  also  the  testi- 
mony of  four  persons  that  they  voted  for  Mr.  Voorhees. 

In  Real  vs.  Kneass,  584,  Brightly 's  L.  Cases,  366,  372,  the  court,  in 
aoBweriDg  an  objection  urged  to  testimony  of  voter,  said : 

Let  the  doctrine  be  once  established  as  constitutional  law  that  an  elector  cannot 
b«  heard  in  such  a  case  to  prove  how  he  voted,  in  order  to  establish  the  falsity  of  an 
election  return,  and  the  suffrage  of  every  man  in  the  country  is  placed  under  the  con- 
trol of  the  election  officers,  who  may  make  him  appear  to  have  voted  exactly  as  they 
pleaie.  Acoording  to  this  doctrine,  if  five  out  of  six  hundred  voters  in  a  given  dis- 
trict Bbonld  vote  for  one  candidate,  and  their  votes  should  all  be  returned  as  g^ven 
to  another,  no  adequate  means  exist  in  any  body,  legislative  or  judicial,  in  the  com- 
monwealth, to  relief  against  so  crying  a  wrong ;  for  refusing  to  hear  the  testimony  of 
electors  to  prove  how  they  voted,  the  establishment  of  fraud,  in  such  a  case,  would 
be  impossible.     (  Brightly's  L.  Cases,  371,  :i72. ) 

In  YaUandigham  vs.  Campbell  (1858)  there  were  three  reports,  and 
the  report  submitted  by  Lamar,  and  signed  by  four  members,  was  finally 
adopted  by  the  House.— (Ut  Baitlett  li.,  223,  228,  229,  230.) 

In  this  report  of  Lamar^s  there  is  an  elaborate  review  of  all  the  au- 
tborities,  English  and  American,  upon  the  questions  of  the  admissibility 
oHhe  declarations  and  testimony  of  voters  as  to  their  qualificationS| 
and  for  which  candidate  they  voted. — Id.,  230. 

This  report  says : 

Be  admiBttWity  of  evidence,  c&nsiatiiig  of  the  declaration  of  roters,  a$  to  anif  matters  con- 
Mnit^  tkeir  oton  voting^  has  heen  settUd  in  the  British  Parliament  repeatedly  and  nn^formly 
footer  one  hundred  years,  and  is  no  longer  to  be  questioned. — Id,,  ^Z30. 

The  point  was  expressly  and  deliberately  decided  in  the  great  New  Jersey  case  in 
1840,  atnally  known  as  the  Btoad  Seal  case,  and  the  evidence  was  unanimously  re- 
^▼sd,  and  a  large  number  of  votes  determined  upon  it.  This  precedent  has  been  gen- 
^^ly  approved  ever  since,  and  the  undersigned  attach fs  more  importance  to  it  than  usual, 
^use  it  tra«  unanimous  in  a  highly  partisan  case,  and  because  of  the  great  ability  and  dis- 
''"tttos  of  the  gentlemen  who  composed  the  committee. — Id.,  2!^1. 

Alto  a  number  of  voters  whose  declarations  are  given  in  evidence,  it  appears  upon 
tbe  paper  and  testimony  that  their  attendance  as  witnesses  could  not  be  procured, 
^^  a  is  not  necessary  in  stuh  cases  to  first  call  the  voter  and  see  if  he  will  claim  his  privilege 
9f  Truing  to  answer.-^Id.,  231. 

The  authorities  above  cited  fully  sustain  this  principle,  and  show  sev- 
^  cases  where  it  has  been  acted  upon  both  by  Congress  and  the  courts 
of  the  country. 

Contestee  in  this  case  has  called  298  voters,  who  swear  that  they  voted 
for  him  at  Archer  No.  2  at  this  election.  Witnesses  also  prove  that  10 
others,  whose  names  they  give,  and  who  are  dead  or  removed  from  the 
^'inty  since  the  election,  also  voted  for  him  at  this  poll.  Moore,  one  of 
^e  inspectors,  proves  that  two  others  voted  for  contestee,  but  Moore  is 
^ot  corroborated  on  this  point,  without  which  we  regard  his  evidence 
^  of  li'^tle  value.  Contestee  shows  by  these  voters  that  they  were  regu- 
Mj  organised  into  Republican  clubs  in  that  precinct ;  that  the  officers 
®^ their  clubs  distributed  to  them  their  tickets;  fifty-four  of  them  can 
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and  did  read  or  spell  out  the  names  on  their  tickets ;  they  all  swear  they 
voted  the  straight  Republican  ticket.    All  of  them  when  asked  (which 
was  a  large  majority  of  them)  also  swear  from  whom  they  received  their 
tickets,  giving  the  names  of  the  leading  Republicans  of  the  district,  who 
were  the  officers  of  the  Republican  clubs.    These  men  who  distributed 
the  tickets,  ^nd  who  could  read  and  write,  were  called,  and  testified  that 
they  did  distribute  tickets,  and  none  but  Republican  tickets,  to  the 
members  of  their  clubs  (one  of  them  the  night  before  the  election,  the 
remainder  of  the  day  on  the  election),  having  been  assigned  to  the  duty 
of  seeing  that  all  Republicans  who  could  not  read  were  furnished  with 
straight  Republican  tickets.    It  is  proved  by  the  voters  themselves  that 
they  voted  the  identical  tickets  they  received  from  the  officers  of  their 
clubs,  and  they  distributed  none  but  straight  Republican  tickets.    Ex- 
hibits of  the  ticket  distributed  and  voted  are  made  in  the  record,  and 
show  that  the  ticket  included  •'  For  Congress,  Horatio  Bisbee,  jr."  Those 
who  could  read  swear  that  Bisbee's  name  was  on  their  ticket.    Some 
of  the  voters  who  could  not  read  recognized  the  straight  Republican 
ticket  they  voted,  by  reason  of  the  manner  in  which  a  flag  was  placed 
at  the  head  of  a  ticket.    The  Democratic  ticket  is  shown  to  have  had  a 
different  flag.    There  is  no  evidence  in  the  record  showing  that  any 
ticket  except  the  straight  Republican  and  straight  Democratic  tickets 
were  in  circulation  or  voted  at  that  poll  during  the  day,  and  no  eftbrt  is 
shown  in  the  proof  to  have  been  made  to  distribute  Democratic  tickets 
among  these  colored  voters.    The  absence  of  such  testimony  we  regard 
as  an  important  fact  in  the  case.    If  Democratic  tickets  had  been  dis- 
tributed among  these  voters  at  poll  No.  2,  contestant  could  easily  have 
shown  it;  as  he  has  not  attempted  to  do  so  when  his  whole  case  rested 
on  this  poll,  it  must  be  presumed  he  could  not.    And  surely,  in  the  ab- 
sence of  all  proof  of  this  character,  it  cannot  be  denied  that  contestee  is 
entitled  to  308  votes  which  the  voters  themselves  and  corroborating 
testimony  prove  were  cast  for  him.    Now,  contestant  makes  no  effort  to 
prove  his  vote  in  like  manner,  nor  does  he  attempt  to  account  for  the 
extraordinary  increase  of  the  Democratic  vote  returned  and  claimed  at 
this  precinct.    He  puts  Fleming:'s  list  in  evidence,  and  admits  the  ];>er- 
sons  whose  names  are  on  the  list  voted  at  that  poll  at  that  election. 
Mr.  Bisbee,  having  this  list  before  him  (the  poll-book  at  this  precinct 
was  lost  or  mislaid),  called  283  voters  on  Fleming's  list,  who  swear  they, 
together  with  eight  others  on  this  list,  voted  the  full  straight  Republi- 
can ticket,  including  for  Congress  Mr.  Bisbee.    This  would  leave  Mr. 
Finley  14  votes  had  he  called  the  remainder  of  Fleming's  list,  and  they 
had  sworn  they  voted  for  him.    The  testimony  does  not  show  that  there 
was  but  one  Democrat  among  all  the  colored  voters  at  this  precinct,  and 
he  was  appointed  inspector  at  this  poll.    This  clearly  shows  that  the  an- 
nouncement made  at  the  close  of  the  poll,  that  Mr.  Finley  received  141 
votes,  Mr.  Bisbee  180,  is  not  true. 

But  contestant  insists  that,  as  witness  Tucker  looked  over  the  tally- 
sheet  which  Vance  kept,  and  found  from  it  that  the  vote  for  him  was 
141,  and  for  Mr.  Bisbee  180,  that  he  can  and  does  rely  on  this  proof  to 
show  that  he  received  14i  votes. 

This  position  we  regard  as  wholly  untenable.  Contestant  himself 
attacks  Vance  and  Black ;  charges  and  insists  he  has  proven  that  they 
are  not  only  capable  of  committing  fraud  and  forgery,  but  were  actually 
guilty  of  these  crimes  as  officers  at  that  election,  and  were  also  guilty  of 
perjury  in  making  a  false  return  and  testing  of  the  vote.  Contestant, 
by  his  proof,  aided  by  the  proof  of  coutestee,  has  convinced  this  commit- 
tee that  the  official  acts  of  the  officers  of  this  election,  Vance  included, 
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are  unreliable,  that  gross  fraud  was  committed,  and  the  returns  have 
been  thrown  out  as  contest^int  insisted  should  be  done.    How,  then,  can 
the  committee  go  back  and  take  a  tally-sheet  kept  by  Vance  and  regard  it 
asevidence  to  show  the  number  of  votes  received  bycontestantt   Tucker, 
who  says  he  took  the  figures  from  the  tally-sheet,  does  not  and  cannot 
8wear  that  the  tally-sheet  was  correctly  kept.    Yance,  who  did  keep  it, 
Bwears  that  no  such  count  was  kept,  and  if  it  had  been  so  kept  would 
have  been  false.    If  such  figures  were  found  on  the  tally-sheet  it  is  evi- 
dent from  the  other  testimony  in  this  case  that  they  were  untrue.    Tucker 
represents  that  the  tally-sheet  showed  that  Mr.  Bisbee  received  180  votes. 
Yet  Mr.  Bisbee  has  shown  that  he  received  at  least  308  votes,  which  is 
12B  votes  more  than  the  tally-sheet  gave  him. 

This  is  leaving  out  altogether  contestee^s  theory  that  the  ballot-box 
was  stuffed  before  the  count  commenced.  We  cannot  say  that  the  offi- 
cers of  an  election  were  false  to  their  trust — guilty  of  gross  frauds — and 
for  that  reason  reject  their  returns,  and  at  the  same  time  say  that  the 
vote  canvassed  by  them  for  Mr.  Finley,  as  shown  by  a  tally  sheet  kept 
by  them,  is  suflScient  proof,  or  any  legal  proof,  that  he  received  141 
votes  at  that  poll.  We  think  that  this  position  of  contestant  cannot  be 
maintained  on  any  principle  of  law  or  eWdence.  We  cite  the  following 
authorities  on  this  question: 

When  fraud  or  gross  culpable  negligence  on  tbe  part  of  the  officers  of  an  election  is 
shown,  all  their  acts  and  doings  are  rendered  unworthy  of  credit  and  must  be  disre- 
garded.   (See  McCrary,  section  303.) 

We  repeat,  therefore,  the  opinion  expressed  in  a  former  chapter:  that  a  willful  and 
deliberate  fraud  on  the  part  of  such  an  officer  being  clearly  proven,  should  destroy  all 
confidence  in  his  official  acts,  irrespective  of  the  (luestion  whether  the  fraiul  discov- 
erwi  is  of  itself  sufficient  to  change  the  result.  The  party  taking  anything  by  an  elec- 
tion conducted  by  such  an  officer  must  prove  his  vote  by  evidence  other  than  tlio  return. 
(McCrary,  section  431.) 

Where  the  conduct  of  the  election  officers  is  such  as  to  destroy  the  integrity  of  the 
return,  and  to  avoid  the  prima  facie  character  which  they  ought  to  bear  as  evidence, 
doe  and  adequate  proof  must  be  demanded  of  each  vote  relied  on.  (Opinion  of  the  court 
in  Mann  p».  Cassa(la,  1st  Brewster,  page  60.  See  alsQ Thompson  r«.  Ewing,  a  case  from 
Pennsylvania  courts,  reported  in  Ist  Brewster,  107;  Weaver  vn.  Given,  1st  Brewster, 
140;  Givens  »«.  Stewart,  *4id  Brewster,  page  2 ;  Jenkins  vs.  Hill,  N.  H.  Reports,  page,  144. ) 

These  well-settled  principles  show  th.at  contestant  in  a  case  like  this 
cannot  rely  upon  unofficial  statements  of  the  vote  proven  to  be  false,  or 
a  tallysheet  also  proven  to  be  false,  to  establish  his  vote.  Indeed,  they 
go  farther,  and  show  that  the  returns  being  rejected  for  gross  fraud  on 
the  part  of  the  election  officers,  he  cannot  rely  ui>on  any  act  of  theirs, 
oflBcial  or  otherwise,  to  establish  his  vote. 

^^^ tally 'Sheet^  is  not  mentioned  in  the  laws  of  Florida.  ]S"o  such  pa- 
pris  required  to  be  kept  or  returned.  If  sunh  a  paper  was  produced, 
it  would  be  inadmissible  a«  evidence,  even  if  no  question  was  made  of 
its  having  been  falsely  kept. 

^at  contestant  seeks  to  establish  his  vote  at  this  poll  by  the  evidence 
of  a  witness  who  looked  over  such  a  pai>er  and  took  down  certain  figures 
^wmit.  When  he  insists,  and  the  committee  concurs,  that  the  officer 
who  kept  it  was  so  false  to  his  trust  and  fraudulent  in  his  conduct  that 
his  return  of  this  poll  cannot  be  accepted  as  the  truth,  and  when  other 
^^A  reliable  evidence  clearly  shows  that  the  figures  on  said  tally-sheet 
were  fatee,  certainly  nothing  in  the  rules  of  law  and  evidence  will  per- 
mit this; 

bChisman  vs.  Anderson,  of  Kentucky,  first  session  Thirty-sixth  Con- 
Si'^,  the  admissibility  of  any  statement  of  the  vote  at  a  precinct  not 
^igned  by  the  officers  of  the  election  was  pointedly  raised  and  settled, 
^n  that  case  the  poll-book  from  Oasy  precinct  was  rejected  as  evid&\i<(^ 

H.  Mis.  58 8 
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on  the  grouud  that  it  was  not  signed  by  any  officer  of  tlie  election.  It 
was  made  ont  in  due  form  and  stated  the  vote  for  each  candidate,  but 
it  was  not  signed,  and  the  committee  held  that  it  was  not  admissible. 
On  this  decision  the  sitting  member  retained  his  seat. 

Had  such  poll-book  been  admitted  the  contestant  would  have  had  a 
majority.     (1  Bartlett's  Rep.,  p.  334.) 

The  same  question  arose  in  Barnes  vs.  Adams,  Forty-first  Congress, 
and  the  result  depended  on  its  decision.  Mr.  McCrary  drew  the  report, 
which,  on  this  point,  reads  as  follows:  "We  have  already  said  that 
Glades  precinct,  in  Pulaski  County,  must  be  rejected  because  it  is  not 
certified  to  be  correct  by  any  officer.  This  objection  is  substantial  and 
not  technical.  The  paper  purpotiing  to  be  a  poll-book  for  this  precinct 
proves  nothing  whatever.  To  admit  such  a  paper  as  evidence  xoould  be  to 
set  aside  all  rules  and  open  icide  the  door  for  fraud?^  (2  Bartlett's  Rep., 
771.)  In  this  case  there  was  no  minority  report^  and  the  report  was 
adopted  by  the  House  without  a  division.  (Irf.,  p.  7G0.)  That  the  con- 
tents of  a  tally-sheet  are  not  admissible  under  the  laws  of  Florida  was 
pointedly  decided  in  the  case  of  Finley  vs.  Wall,  Forty-fourth  Congress. 

The  report  in  this  case,  on  page  22,  reads  as  follows: 

Tlie  law  is  tlia-t  wh»'ro  fraud  is  proved  to  have  boon  committed  by  the  officers  of  an 
election  in  conductinj^  the  •Section,  no  reliance  can  be  placet!  upon  any  of  their  actit, 
ftud  their  return  must  be  rejected  qa  wholly  unreliable.  The  party  claimhijr  under  the 
election  must  prove  the  actual  vote  in  some  other  way.  The  only  evidence  a*i  to  what 
the  vote  was  is  from  John  V.  Brown  (page  79),  one  of  the  challengers,  a  Conservative, 
who  says:  **  Finley  got  11  an<l  Wall  r>8,S,  I  think.  I  derived  my  information  from  be- 
ing present  and  keei)ing  a  tally-sheet."  This  certainly  cannot  establish  the  vote,  as 
his  testimony  at  most  can  only  be  evidence  of  the  actual  number  of  votes  cast,  lint 
one  of  the  i)rincipal  ohjections  is  that  illegal  votes  were  cast,  and  this,  too,  with  the 
guilty  knowledge  of  the  ofticers  of  the  election. 

On  this  decision,  excluding  the  contents  of  the  tally-sheet,  Mr.  Finley 
was  seated. 

The  law  pointed  out  a  jHaiu  and  easy  method,  to  wit,  calling  the  voters 
themselves.  This  contestant  hjis  failed  to  do.  On  this  point  we  think, 
the  language  of  the  report  in  the  case  of  liead  vs.  Julian  very  pertinent. 
The  report  says : 

The  committee  therefore  regards  the  fact  that  contestant  made  no  effort  whatever 
to  prove  the  voles  which  he  rereived,  or  to  which  he  wa^  entitled,  in  the  district 
assailed  by  contestee,  as  very  strong  circumstantial  evidence  against  him. 

The  only  oiher  satisfactoiy  i*easou  which  we  can  assign  is  the  fact  that  so  many 
voters  had  been  called  and  sworn  on  the  other  side,  that  not  many  were  left  for  the 
l)enetit  of  contestant,  even  had  he  s<»en  fit  to  make  any  eflfort  to  establish  his  vote  at 
this  precinct  by  calling  and  sweating  the  voter. 

The  committee  are  leit  without  evidence  that  contestant  received  any 
vote  at  that  poll,  except  that  Moore  swears  he  thinks  Dukes  voted  for 
him.  Hut  as  we  have  rejected  two  votes  for  Bisbee  on  Moore's  testimony 
uncorroborated,  we  are  compelled  to  hold  this  vote  not  suflttciently 
proved.  Having  rejected  the  return  from  this  poll,  we  deduct  from 
contestant  and  contestee  the  number  of  votes  returned.  Contestee  hav- 
ing proven  by  other  evidence  that  he  did  receive  at  that  poll  308  votes, 
we  and  this  number  to  his  vote. 

The  total  vote  in  the  entire  district  as  returned,  and  the  vote  in  pre- 
cincts not  canvassetl,  was  as  follows: 

BUbee.  ^        Finley. 

11,476.       11,481 
Deduct  vote  retarned  at  Archer  No.  2 399  141 

11,077        11,340 
Add  vote  at  Archer  No.  2,  proven  by  Mr.  Bisbee 308 

Total 11,385        11.340 
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111  the  second  caovass  made  by  the  State  canvassers  under  mandate 
of  the  supreme  court,  there  were  two  precincts  in  Baker  County  and  the 
returns  from  Clay  County  thrown  out.  In  the  first  count  made  by  the 
State  canvassers  they  were  included.  But  Jasper  precinct  of  Hamilton 
County  was  excluded. 

We  "are  unable  to  find  sufficient  evidence  in  the  record  to  warrant  the 
rejection  of  the  returns  from  either  of  the  precincts  in  Baker  County  or 
the  returns  from  Clay  County.  And  they  are  included  in  the  foregoing 
tables,  subject  to  the  corrections  on  account  of  illegal  votes,  when  we 
reach  that  subject.  ^^^ 

This  is  the  case  on  the  side  of  contestant.  "^ 

THE  CASE   OF   CONTESTEE. 

The  sitting  member  has  raised  a  number  of  questions  in  the  record, 
some  of  them  involving  much  labor  and  care  in  their  investigation. 
First,  that  a  large  number  of  voters  in  the  diflferent  counties  in  the  Con- 
gressional district  voted  without  having  registered  according  to  the  laws 
of  Florida.  Second,  that  a  large  number  of  foreign-born  persons  voted 
without  complying  with  section  3,  Article  IV,  constitution  of  Florida. 
Third,  that  a  large  number  of  persons  not  possessing  other  legal  quali- 
fications of  voters,  under  the  laws  of  Florida^  were  permitted  to  vote 
(this  includes  minors,  idiots,  ins  ue,  non  residents,  &c.).  Fourth,  that 
certain  precincts  included  in  the  foregoing  table  should  be  rejected  for 
the  reasons  set  out  in  the  pleadings  anil  proofs.  If  your  committee 
have  correctly  settled  the  questions  involved  at  Archer  No.  2,  Alachua 
County,  it  would  seem  a  labor  not  absolutely  necessary  to  proceed  to 
the  investigation  of  other  and  difficult  questions  which  cannot  reduce, 
but  may  increase  contestee's  majority.  But  the  sitting  member  insists 
opon  an  examination  of  the  questions  raised  by  him,  because  he  says 
that  the  proof  in  the  record  shows  his  election  regardless  of  any  decision 
that  can  be  made  against  him  at  Archer  No.  2.  It  will  be  necessary  to 
«tate  some  of  the  provisions  of  the  constitution  and  statutes  of  Florida, 
to  fully  understand  the  law  in  regard  toregistriitiouand  to  foreign  born 
voters.  The  present  constitution  was  adopted  in  1868,  and  Article  IV 
of  the  constitution  relates  to  elections.  The  sections  bearing  upon  ques- 
tious  raised  in  the  record  are  as  follows: 

Skc.  1.  Every  male  person  of  the  age  of  twenty-one  years  and  upward,  of  whatever 
race,  color,  nationality,  or  previous  condition,  who  shall  at  the  time  of  oftVring  to 
vote  be  a  citizen  of  the  United  States,  or  who  shall  have  declared  his  iiittmtiou  to 
bjKomeHach  in  conformity  to  the  laws  of  the  United  States,  and  who  shall  have  re- 
sided and  had  his  habitation,  domicile,  home,  and  place  of  permanent  abode  in  Florida 
for  one  year,  and  in  the  county  for  six  months  next  preceding  the  election  at  which 
he  shall  offer  to  vote,  shall  in  such  county  be  deemed  a  qualitied  elector  at  all  elec- 
tion.*) under  this  constitntion.  Every  elector  shall  at  the  time  of  his  registration  take 
And  Bubscribe  to  the  following  oath. 

(Here  the  oath  of  allegiance  to  the  Government  of  the  United  States 
and  of  Florida  is  set  out.) 

Skc.  2.  No  person  under  guardianship,  non  compos  mentia^  or  insane,  shall  be  quali- 
fied to  vote  at  any  election,  nor  shall  any  person  convicted  of  felony  be  qualified  to 
vote  at  any  election  unless  restored  to  civil  rights. 

i^KC.  6.  The  legislature,  at  its  first  session  after  the  ratification  of  this  constitution, 
aball  by  law  provide  for  the  registration  by  the  clerk  of  the  circuit  court  in  each 
<^uuty  of  all  the  legally-qualified  voters  in  snch  county  and  for  the  returns  of  elec- 
tioDM;  and  shall  also  provide  that  after  the  completion  from  time  to  time  of  such  reg- 
iatrafion  no  penoo  not  duly  registered  according  to  law  shall  be  allowed  to  vote. 
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The  first  legislature  in  Florida  after  the  adoption  of  the  constitution 
(186^)  did  provide  for  the  registration  of  all  the  voters  in  that  State,  as 
directed  to  do  by  section  G  above  quoted. 

Section  7  of  "An  act  to  provide  for  the  registration  of  electors,"  &c. 
(Laws  of  Florida,  1868,  page  3),  makes  it  the  duty  of  the  clerk  of  the 
circuit  court  in  such  county  to  prepare  suitable  books  and  lists  for  the 
registration  of  the  names  of  all  electors  residing  within  such  county. 
Then  the  statute  provides  a  caption,  in  the  form  of  an  oath,  to  be  placed 
in  such  book,  so  that  each  persoo  registering  would  subscribe  thereto. 
The  clerk  is  also  instructed  when  and  how  to  make  the  original  registra- 
tion, and  an  oath  is  prescribed  which  is  to  be  administered  to  each  i>erson 
when  he  registers. 

Sec.  H.  No  person  shall  be  entitled  to  vote  at  any  election  unless  he  shall  have  duly 
registered  six  days  previous  to  tlie  day  of  election. 

Section  9  provides : 

That  the  county  commissioners  shall  meet  at  the  office  of  the  clerk  of  the  circuit 
court  within  thirty  days  preceding  the  day  on  which  any  election  shall  be  held  and 
examine  the  list  of  registered  electors,  and  erase  therefrom  the  names  of  such  persons 
as  are  known  or  may  be  shown  to  their  satisfaction  to  have  been  dea<l,  or  ceased  to 
reside  permanently  in  the  county,  or  otherwise  become  disqualified  to  vot«:  Provided, 
That  if  any  person  whose  name  may  be  erased  shall,  on  oftering  to  vote  at  any  elec- 
tion, declare  on  oath  that  his  name  has  been  improperly  struck  from  the  list  of  regis- 
tered voters,  and  shall  take  the  oath  required  to  be  taken  by  persons  challenged,  such 
person  shall  have  the  right  to  vote. 

Section  10  provides  for  furnishing  the  election  officers  at  each  pre- 
cinct with  a  revised  list  of  the  registered  voters  of  the  county. 

UnregiMered  voters. 

The  sitting  member  insists  that  a  large  number  of  i)ersons  at  various 
polls  in  eleven  of  the  counties  of  the  district  vote<l,  never  having  been 
legally  registered.    He  introduces,  first,  the  poll-list,  showing  who  did 
vote  at  each  of  the  polls  where  such  illegal  votes  were  cast;  then  pro- 
duces either  a  certified  copy  of  the  original  registration-book,  including 
the  names  of  all  persons  who  had  been  stricken  ofl',  or  he  producer  a 
copy  of  the  revised  list  of  registration,  together  with  a  list  of  the  names 
stricken  off;  thus  presenting  a  certified  copy  of  the  names  of  all  per- 
sons who  have  ever  been  registered  since  the  adoption  of  the  new  con- 
stitution in  18G8.     By  comparing  the  poll-list  with  the  list  of  registra- 
t  on  so  produced,  we  find  that  many  persons  have  voted  who  have  never 
bieen  registered.    If  they  were  sworn  at  the  polls,  as  the  statute  de- 
mands, and  took  the  oath  that  they  had  been  registered  and  had  been 
improperly  stricken  off,  then  they   must  have  sworn  falsely,  for  tb 
record  itself,  the  highest  evidence,  shows  that  they  never  were  on  th 
registration-book,  and  hence  were  never  stricken  off.    The  contestauti 
this  case  was  the  contestant  in  the  Forty-fourth  Congress,  in  the 
of  Finley  vs.  Walls.     He  was  given  his  seat  upon  a  decision  that  th< 
votes  not  found  on  the  revised  list  were  not  sworn  as  the  law  directs 
In  this  case  they  never  were  registered,  and  such  oath,  if  taken,  wouU 
have  been  false.    Their  votes  could  not  be  received  even  it  sworn.    I 
that  case  the  officers  of  the  election  were  called  and  proved  how  mai 
persons  voted  at  each  poll  who  were  not  on  the  revised  registration-h 
sui)plied  by  the  clerk.     In  this  case  the  voters,  as  shown  by  record  e^^^ 
dence,  never  did  regi^er.     In  the  former  case,  where  it  was  not  asc^^r 
tained  for  whom  thettgal  votes  were  cast,  they  were  deducted  from  t  Xi€ 
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vote  each  caudidate  received,  according  to  a  rule  which  seems  now  well 
established.    It  is  proper  here  to  notice  an  objection  made  by  contestant 
in  regard  to  the  evidence  concerning  the  names  that  had  been  ^'stricken 
oflf."    He  insists  that  this  is  no  longer  a  record,  and  cannot  be  introduced 
as  evidence.    This  might  be  true  if  in  "striking  oft"  or  ''erasing"  the 
name  of  a  voter  from  the  *'  registration -book"  it  was  so  obliterated  that 
the  name  could  not  be  ascertained;  but  such  is  not  the  fact.    The  name 
'' stricken  oft*"  is  not  so  defaced  that  it  cannot  be  made  out.     lu  fact,  we 
find  in  some  cases  the  only  striking  out  that  is  done  is  the  writing  at  the 
end  of  the  name  the  words  "removed,"  or  "dead,"  or  "convicted  of  felony," 
&c.    (See  Record,  page  708  to  728.)     Again,  the  proof  shows  in  regard 
to  the  county  of  Alachua  that  the  clerk  of  the  circuit  court,  in  order  to 
prepare  the  revised  list  for  the  officers  at  the  various  polls  at  this  elec- 
tion, banded  his  "  registration-book  "  to  the  printer  to  prepare  the  revised 
lists  necessary.    But  instead  of  printing  a  revised  list,  he  printed  the 
names  of  those  who  were  stricken  oft'  as  well  as  those  who  had  not  been 
stricken  off.    A  pen  had  been  drawn  through  the  names  of  those  stricken 
off,  but  they  were  still  legible.    (See  evidence  of  Clerk  Webster,  liecord, 
page  137.) 

The  clerks  of  the  circuit  courts  furnish,  in  the  record  of  this  case,  lists 
of  names  of  all  jiersons  who  have  ever  been  registered  in  their  county 
since  the  adoption  of  the  new  constitution  in  1868.  They  certify  that 
they  are  true  and  correct ;  they  include  the  names  of  those  who  had  once 
been  registered,  but  are  dropped  or  "  stricken  oft"  when  revised  lists  are 
prepared  to  send  to  the  officers  holding  an  election.  We  think  this 
evidence  legitimate  and  proper.  From  these  registration-lists  and  the 
IK)ll  lists  we  can,  b^^  comparison,  clearly  ascertain  the  names  of  all  per- 
sons who  have  voted  but  have  never  been  registered.  We  also  hold 
that  persons  who  have  never  been  registered  could  not  legally  vote. 
Upon  this  question  we  cite  the  following  authorities  : 
Fialey  vs.  Walls,  Forty -fourth  Congress: 

If  election  officers  receive  a  vote  without  preliminary  proof,  which  the  law  makes  an 
cwential  prerequiHite  to  its  reception,  such  vote  is  as  unich  an  iUegal  one  as  if  the 
voter  had  none  of  the  qualifications  required  by  law. 

Brightly's  L.  Cases,  453,  492,  note. 

SUte  vs.  Hilmoutel,  2l8t  Wis.,  iJiyO. 

State  V8.  Stumpf,  23d  Wis.,  630. 

16  Mich.,  342. 

Kegiatration  is,  under  the  constitutional  laws  of  Florida,  an  essential 
prerequisite  before  voting.  The  law  tells  tlie  elector,  unless  you  are 
registered  you  shall  not  vote.  It  tells  the  officers  of  election  they  shall 
not  receive  it.  Hence,  such  illegal  votes  cannot  be  counted,  either  by 
the  courts  or  by  unbiased  legislative  bodies,  even  after  they  are  put  in 
the  ballot-box.  Where  the  proof  shows  for  whom  such  illegal  vote  was 
^t,we  deduct  it  from  the  candidate  who  received  it.  Where  it  is  not 
shown  for  whom  such  illegal  votes  were  cast,  we  adopt  the  well-settled 
nilewbich  was  followed  in  the  case  of  Finley  vs.  Walls,  Forty -fourth 
Congress.  This  nile  is  laid  down  by  Mr.  McCrary  in  his  Law  of  Elec- 
^0U8,  section  298  (see  authorities  there  cited),  as  follows : 

In  purging  th»»  polls  of  illegal  votes  the  general  rule  is  that,  unless  it  be  shown  for 
^bich  candidate  they  were  cast,  they  are  to  be  deducted  from  the  whole  vote  of  the 
♦lection  division,  and  not  from  the  candidate  having  the  largest  number. 

OfcDurse,  in  the  application  of  this  rule,  such  illegal  votes  would  be 
ducted  proportionately  from  both  candidates,  according  to  the  entire 
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vote  returned  for  each.    Thus,  we  will  suppose  that  John  Doe  and  E 
ard  Eoe  are  competing  candidates,  and  that  the  official  canvass  shoi? 

For  John  Doe 

For  Richard  Roe 

Total j 

Majority  for  Doe 

But  there  is  proof  that  120  illegal  votes  were  cast.  The  illegal  vol 
10  i)er  cent,  of  the  returned  vote,  and  hence  each  candidate  loses  10 
cent,  of  the  vote  certified  to  him.  B^^^  this  rule  Doe  loses  62J  votes 
Eoe  57 J  votes,  and  the  result,  thus  rendered,  is  as  follows : 

Doe's  certified  vote 

Deduct  illegal  vote 

Total  vote 

Roe's  certified  vote 57r> 

Deduct  illegal  vote 57  i 

Total  vote 

Majority  for  Doe ^ 

This  seems  to  be  now  a  well-established  rule  in  questions  like  the 
before  us.  Below  we  have  applied  this  rule,  and  the  following  t; 
shows  the  result  by  counties : 

TABLK   OF  VOTES  TO  BE   DEDUCTED   PRO   RATA. 

Lo88  to  contestant  and  oontestee. 

Contetitant.  Cont 

Hamilton  County 81,^^95  4! 

Alachua  County b'^,:VA  V, 

Baker  County 36,200  I 

Columbia  County 26,582 

Suwannee  County 39,092  i: 

Clay  County 6,000 

Bradford  County 21,261  i 

Orange  County 2:^,742  : 

Volusia  County 15,792  5 

Putnam  County 2,000 

Total 304,815  9: 

Bringing  forward  the  vote  for  each  candidate,  after  deciding 
questions  at  Archer,  No.  2,  to  wit: 

Bisbee.  F 

11,3«S  1 

Deduct  unregistered  votes 92 

11,293  1 

Foreign-born  vote. 

Contestee  claims  that  76  illegal  votes  were  cast  for  contestjint  by 
eign-born  persons,  a  correct  list  of  whom,  with  reference  to  the  rec 
is  here  giv^en : 

Alachua  County. 

1.  Peter  Dougherty  voted  for  contestant,  Record,  p.  344. 

2.  Edward  Wiel  voted  for  contestant  and  admits  he  never  was  naturalized,  Re 
p.  358.    . 

3.  Moses  Endel  voted  for  contestant,  Record,  p.  3.59. 

4.  WiUiam  F.  Flynn  voted  for  contestant.  Record,  359. 

5.  Hymen  Pinkosin  voted  for  contestant,  Record,  p.  359. 
G.  William  Schoeflin  voted  for  contestant,  Record,  p.  362. 
7.  John  A.  Cellon  voted  for  contestant,  Record,  p.  364. 
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Fbreign-horn  persons  who  voted  at  Colnmhia  County  mthout  producing  their  naturalization 

papers. 

1.  Carl  A.  Pnescbell  voteil  for  cont'estanr,  Record,  p.  453. 

2.  Daniel  J.  Crowlt^y  vote<l  tor  coiitestaut,  Record,  p.  454. 

3.  Julius  Potzdamer  voted  for  con  test  aiit,  Record,  j>.  'XtG, 

4.  F'rank  De  Leno  voted  for  contentaiit,  Record,  p.  457. 

5.  Alexauder  Yoang  voted  for  coutcstaiit,  p.  45d. 


Nastau 


County  —List  of  foreign-born  persona  who  voted  at  the  Fernandina  precinctf  in  this 
countyy  without  producing  their  naturalisation  papers, 

1.  Henry  X.  King  voted  for  coDtestaiit,  Recorfl,  p.  398. 

2.  Patrick  Kelley  voted  for  con  test  ant,  Record,  p.  398. 

3.  C.  H.  Hnot  voted  for  contestant,  Record,  p.  ,399. 

4.  John  Amen  voted  for  contestant.  Record,  ]).  399. 

5.  John  EUerman  voted  for  contestant,  Record,  pp.  .399, 400. 

6.  Albert  C.  Glaiber  voted  for  contestant,  Record,  p.  400. 

7.  Richard  H.  Hobirk  voted  for  contestant,  Record,  pp.  400,401. 

8.  Mathew  Downey  voted  for  contestant.  Record,  p.  401. 

9.  John  Hnss  voted  for  contestant.  Record,  pp.  401,402. 

10.  Henry  Peterscm  voted  for  contestant,  Recor«l,p.  40*2. 

11.  John  McGnire  voted  for  contestant.  Record,  p.  402. 

12.  Michael  Fitzpatrick  voted  for  contestant,  Record,  p.  402. 

13.  Julius  A.  Klotz  voted  for  cont<*«tant.  Record,  p.  403. 

14.  Henry  Barker  vot«d  for  contestant,  Record,  p.  403. 

15.  Jaines  Kelly  voted  for  contestant,  Record,  p.  403. 

16.  GuHtav  Stark  voted  for  contestant.  Record,  p.  404. 

17.  P.  W.  0.  Kocmer  vote<l  for  contestant.  Record,  T»p.  404, 405. 

18.  Louis  Lange  voted  for  contestant.  Record,  p.  404. 

19.  Louis  Lohniau  voted  for  cont<»8taut.  Record,  p.  405. 

20.  John  F.  Lohman  vote<l  for  contestant,  Record,  p.  406. 

21.  William  Scbmitzer  voted  for  contestant.  Record,  p.  406. 

22.  James  McGiffin  voted  for  contestant,  Record,  p.  406. 
[McGittiu  was  inspector.] 

^  J.  H.  Mooney  voted  for  contestant,  Record,  p.  405. 
Record,  p.  397. 
Record,  pp.  406, 407. 

Putnam  County. —  Votes  of  foreigners  in  thin  county  without  producing  naturalization  papers, 

l«  William  Ivers  voted  for  contestant.  Record,  p.  422. 

2.  George  Muller  voted  for  contestant.  Record,  p.  423. 

3.  John  M.  Ivers  voted  for  contest  int,  Record,  p.  424. 
4'  Jatnes  Kennedy  voted  for  contestant,  Record,  p.  425. 
5.  Edward  Boyle  v(»ted  for  contestant.  Record,  p.  426. 
6-  John  Beale  voted  for  contestant,  Record,  p.  427. 

7.  Peter  Peteruian  voted  for  contestant,,Rccord,  p.  428. 

8.  Andrew  Sbelley  vot4»d  for  contestant.  Record,  p.  429. 

9.  Frederick  Tolley  voted  for  contestant.  Record,  p.  429. 
|0.  John  H.  Solowsky  voted  for  contestant.  Record,  p.  430. 

IL  Bernard  L.  Lillintbral  voted  for  contestant.  Record,  p.  438. 

Ducal  County. — Foreign-born  persons  who  voted  for  contestant  without  producing  their  nat- 
uralization paptrs  as  required  by  the  constitution. 

\'  Henry  Peters,  Record,  pp.  547, 548. 

»•  Patrick  P.  Crolley,  Record,  pp.  548, 549. 

3.  Hugh  Heart V,  Record,  p.  549. 

*•  Thomas  Scales,  Record,  p.  550. 

^-  Joseph  M.  Mitcbell,  Record,  p.  551. 

5*  jlj*ep*»  Jacqnniain.  Record,  p.  551. 

J-  Cbarles  F.  Poettioj;,  Record,  pp.  .551, 552. 

^  Patrick  Falen,  RetP-d,  p.  552. 
tn  w'^^^  Murphy,  Record,  p.  552. 
W.  Charles  Gebhart,  Record,  pp.  564,  ,565. 
\}'  William  Rich,  Record,  pp.  565, 566. 
"•Herman  Elkin, Record, p. 569. 
1J*  2i^^*««  Stobel,  Record,  p.  569. 
i^-  Thomas  B.  Walsh,  Record,  p.  570. 
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• 

15.  Samuel  Benlisa,  Record,  p.  570. 

16.  Mathew  Mahoney,  Record,  p.  575. 

17.  Frank  CroUy,  Record,  pp.  575, 576. 

18.  John  Higgins,  Record,  p.  576. 

19.  Henry  xkn  Dollen,  Record,  p.  576. 

20.  JohuGray,  Record,  p.  577. 

21.  Joseph  Santo,  Record,  p.  577. 

22.  Lewis  Chicony,  Record,  p.  580. 

23.  Isadore  Grunthal,  Record,  p.  581. 

24.  M.C.Colleton, Record, p. 581. 

25.  Hugo  Grunthal,  Record,  p.  582. 

26.  Jacob  Grunbinger,  Record,  p.  .^83. 

Volusia  County. 

Frank  Boremaster,  Record,  p.  494. 
Roderick  Gillespie,  Record,  p.  494. 

This  list  contains  seventy-four  names,  for  upon  an  examination  of  the 
evidence  we  are  not  satisJied  that  the  other  two  persons  were  foreigners. 

This  is  a  similar  question  to  that  discussed  above  relating  to  unregis- 
tered voters.  The  qualifications  of  an  elector  in  Florida  are  prescribed 
by  the  constitution  of  that  State.  It  will  be  remembered  that  section 
1,  article  4  of  the  constitution,  quoted  above,  prescribes  the  general  qual- 
ification of  voters.  But  a  citizen  of  Florida  cannot  vote  simply  because 
he  possesses  these  qualifications.  There  are  other  constitutional  pro- 
visions which  such  citizen  must  comply  with  before  he  can  vote.  We 
have  just  seen  that  under  section  6,  article  4,  constitution  of  Florida, 
'*no  person  not  duly  registered  according  to  law  shall  be  allowed  to 
vote.''  This  applies  to  a  native-born  citizen.  There  is  still  another 
provision  of  the  constitution  which  foreign-born  persons  must  comply 
with  before  they  can  vote.    It  is  as  follows : 

Sec.  3.  At  any  election  at  which  a  citizen  or  subject  of  any  foreign  country  shall 
otfer  to  vote  under  the  provisions  of  this  constitution,  he  shall  present  to  the  persons 
lawfully  authorized  to  conduct  and  supervise  such  election,  a  duly  sealed  and  certified 
copy  of  his  declaration  of  his  intention,  otherwise  he  shall  not  be  allowed  to  vote. 
And  any  naturalized  citizen  offering  to  vote,  shall  produce  before  said  persons  lawfully 
authorized  to  conduct  and  supervise  the  election  the  certificate  of  naturalization,  or 
a  duly  sealed  and  certified  copy  thereof,  otherwise  he  shall  not  be  i>ermitted  to  vote. — 
(Acts  of  18C8;  Constitution,  section  3,  pp.  211,  212.) 

Now,  contestant  concedes  that  a  vote  cast  by  a  person  not  registered 
is  illegal.  And  it  is  too  well  settled  to  be  disputed.  Registration  is  a 
"  necessary  prerequisite  "  to  be  comi)lied  with  by  the  voter  before  he  can 
legally  vote.  The  constitution  of  Florida  makes  another  "necessary 
prerequisite"  of  a  foreign-born  person  before  he  shall  vote.  It  tells  him 
he  shall  present  to  the  oflBcers  of  the  election  his  dul^^  certified  and 
sealed  "naturalization  papers"  or  his  "declaration  of  intention  "  (where 
he  has  not  taken  out  his  final  i)apers),  "otherwise  he  shall  not  be  allowed 
to  vote." 

And  it  seems  to  us  that  the  same  principle  must  be  applied  in  the 
case  of  foreign-born  i>ersons  who  did  not  present  their  papers,  as  the 
law  required,  to  the  officers  at  the  election,  that  we  have  applied  to  un- 
registered voters.  The  requirement  of  the  constitution  is  mandatory^. 
It  requires  a  certain  thing  to  be  done  by  a  foreign-born  person^  "  otherwise 
he  shall  not  voteJ" 

It  is  urged  by  contestant  that  they  were  not  challenged,  and  had  they 
been  required  so  to  do,  that  in  most  cases  they  could  have  produced 
the  papers  the  constitution  required.  We  might  say  the  unregistered 
voters  were  not  challenged.  They,  too,  could  have  registered  if  they 
knew  the  law  required  it,  and  they  desired  to  do  so.     Each  has  failed 
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to  do  what  the  constitution  of  the  State  has  commanded  before  they 
can  legally  vote. 

This  is  not  something  tlie  law  requires  of  the  officers  of  election.  It 
is  a  requirement  of  the  citizen,  to  qualify  him  to  vote.  The  constitution 
<^f  the  State  challenged  his  vote  unless  he  comi)lied  with  the  supreme 
law  of  the  State. 

The  right  of  suffrage  is  not  a  natural  right,  nor  is  it  an  absolute  unqualified  per- 
gonal right.  It  is  the,  right  derived  in  this  country  from  constitutions  and  statutes.  It 
if^  regulated  by  the  States,  and  tlieir  power  to  fix  the  qualifications  of  voters  is  limited 
only  by  the  15th  amendment  to  the  Constitution,  whieh  forbids  any  distinction  on 
account  of  "race,  color,  orprevipns  condition  of  servitude." — (McCrary,  section  3,  and 
ca>e8  therein  cited.) 

But  the  election  franchise,  like  other  rights,  is  not  that  of  unrestrained  license. 
In  a  Government  of  law,  the  law  must  regulate  the  nuinner  in  which  it  must  be  exer- 
cised. The  time,  and  occasion,  and  mode  of  voting  are  to  be  prescribed  by  the  legis- 
liture,  except  in  so  far  as  the  constitution  hns  a  voice  of  its  own  on  the  subject,  and 
Therefore  it  is  that  laws  have  been  created  fur  election  officers,  regulating  the  hours 
<»f  the  day  during  which  the  election  shall  be  held,  and  the  proof  necessary  to  estab- 
lish the  right  to  vote.  *  *  »  xhe  elector's  privilege  is  not  therefore  a  mere  consti- 
tutional abstraction,  but  it  is  to  be  exercised  in  subordination  to  law,  and  on  proof  of 
title  of  the  person  claiming  its  exercise.  The  right,  however  well  founded  in  fact, 
may  be  lost  tor  want  of  such  evidence  of  titles  as  the  law  demands."  (Opinion  of  court 
in  case  of  Batturs  vs.  Megary,  Brewster  Kep.,  vol.  1,  p.  171 ;  see  also  '2d  Bartlett,  831.) 

In  Pennsylvania,  persons  not  assessed  for  taxes  were  required  by  the 
laws  of  the  State  to  answer  certain  questions  under  oath,  concerning 
tax,  age,  and  residence,  and  also  to  prove  their  residence  by  the  oath 
of  a  qualified  voter. 

In  the  following:  cases  it  was  distinctly  held  that  a  vote  cast  without 
complying  with  this  statute  was  illegal  and  could  not  be  counted. 
(Mann  vs,  Cassada,  1st  Brewster,  p.  12;  Myers  V8,  Moffett,  1st  Brewster, 
p.  230;  Weaver  vs.  Given,  1st  Brewster,  ]},  141 ;  Sheppard  t>8.  Gibbons, 
-*d  Brewster,  ])p.  117-129.) 

In  Brightly's  Leading  Cases,  p.  492  (note),  the  author  says: 

Votes  received  from  electors  whose  names  do  not  appear  on  the  assessment  list 
vithout  ike  preliminary  proof  required  by  law  were  formerly  held  to  he)  jrrima  Jade  illegal 
and  ti)  be  rejected  from  the  count  unless  adequate  ]»roof  were  made  on  the  trial  of  tlie 
iepality  of  such  vote.  (Mann  r«.  Cannada  and  Weaver  vs.  Given.)  But  the  modern 
aDil  better  opinion  seems  to  be  that  such  votes  being  illetjal  whenreceived  cannot  he  made 
legal  by  the  production  of  eridcnce  of  qualification  on  the  trial  which  ought  to  hare  been  but 
•Pfl«  not  produced  to  the  election  officers. 

He  cites  Sheppard  vh.  Gibbons  and  Myers  vs.  Moffett. 
In  the  case  of  Shei)pard  vs.  Gibbons  the  court  says : 

^  yote  prima  facie  illegal  must  be  disallowed  if  the  voter  did  not  at  the  time  of  offer - 
^J^!f  it  produce  the  preliminary  proof  required  by  law. — (Brightly,  p.  55t!  and  572.  Se® 
Covode  w.  Foster,  2d  Bartlett,  600  et  seq.,  and  Wright  vs.  Fuller,  ibid,,  159  and  160.) 

^gain,  the  statutes  of  Wisconsin  provide  that  no  person,  not  regis- 
tered, should  be  allowed  to  vote  unless  he  produced  his  own  affidavit 
^p<l  the  affidavit  of  a  householder  of  the  district  of  his  residence  in  the 
district.  In  a  case  reported  in  21st  Wis.,  p.  566,  it  is  held  that  the  afli- 
davit8  must  be  produced,  or  the  vote  is  illegal  and  must  be  thrown  out. 

This  is  an  irai)ortant  case,  and  all  the  principles  arising  under  section 
3?  article  4,  constitution  of  Florida,  concerning  foreign-born  voters  are 
decidiHi.  In  that  case  the  officers  of  the  election  acted  upon  their  own 
knowledge  of  the  residence  of  these  unregistered  voters.  They  (the 
voters)  did  actually  live  in  the  district  where  they  offered  to  vote,  and 
^old  and  doubtless  would  have  produced  the  affidavit*  required  by  law 
"  the  officers  of  the  election  had  required  it.    The  court  says  no  fraud  nor 
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misconduct  on  the  part  of  the  oflBccrs  of  the  election  or  voters  was  in- 
tended— the  voters  were  not  challenged ;  but  the  statute  was  imperative 
and  the  votes  ille<?al.  The  statute  in  that  case  is  as  follows :  "  No  vote 
shall  be  received,"  &c.  The  constitution  of  Florida  says :  '^  Otherwise 
he  shall  not  be  permitt^l  to  vote."  If  this  was  a  statute  and  not  a  con- 
stitutional provision  it  is  as  imperative  as  the  statute  of  Wisconsin; 
both  use  negative  words,  and  to  vote  without  complying  with  either  is 
illegal  and  the  vote  cannot  be  counted. 

The  court  in  this  case  was  unanimous.  The  questions  are  ably  dis- 
cussed, and  decide  that  the  voter  is  made  by  law  the  agent  to  execute 
it.  An  act  is  required  to  be  done  by  him,  and  until  he  complies  with 
the  law,  though  he  may  in  all  other  respects  have  the  legal  qualifica- 
tions, he  cannot  vote. 

'The  same  principle  is  again  confirmed  in  Bancroft  vs.  Slurapf,  23d 
Wis.,  630. 

We  find  no  authorities  in  conflict  with  those  above  cited.  Contestee 
shows  by  proof  that  74  foreign-born  persons  vcited  without  compljing 
with  sec.  3,  art.  4,  of  the  Constitution.  Fifty-three  of  these  testify  them- 
selves that  they  voted  for  contestant,  four  others  that  they  voted  the 
whole  Democratic  ticket.  Seventeen  others  are  called,  and  testify  that 
they  voted  without  producing  the  necessary  certificates.  They  were 
asked  by  contestee  for  whom  they  voted  for  Congress,  and  were  told  by 
contestant's  counsel  they  were  not  required  by  law  to  disclose  tjiatfact, 
and  thereupon  they  refused  to  answer  for  whom  they  voted.  'We  are 
of  opinion,  their  votes  being  illegal,  they  were  bound  to  answer,  and  re- 
fusing to  do  so  at  the  suggestion  of  contestant's  counsel  is  very  strong 
presumi)tive  evidence  that  they  voted  for  contestant.  Certainly  in  a 
case  like  this  the  same  strictness  in  evidence  would  not  be  required  as 
in  ordinary  cases. 

Contestee,  however,  introduced  witnesses  (several  are  Democrats)  who 
are  well  acquainted  with  these  voters,  and  have  known  them  for  years. 
Some  of  the  witnesses  lived  in  the  same  precinct  and  had  been  candi- 
dates for  office  where  these  voters  resided ;  they  testify  that  ea^h  of 
these  19  voters  are  Democrats,  adhere  to  the  Democratic  party,  talked 
Democratic  prior  to  that  election,  and  had,  theretofore,  voted  the  Demo- 
cratic ticket. 

When  a  voter  refuses  to  testify  for  whom  he  voted,  it  is  t'ompotenr  to  report  to  cir- 
cumstantial evidence,  such  as  that  he  was  an  active  memher  of  a  iiarticnlar  party, 
&c.     (McCrary,  sec.  293.) 

The  committee  think  they  are  fully  warranted  from  the  evidence  to 
say  that  these  74  voters  illegally  cfist  their  ballots  for  contestant,  and 
they  deduct  this  number  from  his  vote.  The  record  shows  the  following 
voters  were  illegal  for  the  cause  stated,  and  were  cast  for  Mr.  Fitiley : 

J.  D.  Land,  non-resident,  voted  at  Jasper,  Hamilton  County. — Record, 
pp.  510,  511,  513,  and  514. 

Benjamin  Bowman,  a  non-resident,  same  precinct. — Record,  pp.  510, 
511. 

Wm.  Ford,  non-resident,  voted  at  Waldo  precinct,  Alachua  County. — 
Record,  pp.  364-6. 

Jno.  P.  Semple,  ticket  fraudulently  changed  without  knowledge  oi 
voter ;  voted  at  Court-House,  Columbia  County. — Record,  pp.  469,  470, 
471,472. 

Lewis  Niblack,  minor,  same  precinct. — Record,  pj).  476,  483. 

W.  D.  Bellany,  nonresident,  voted  at  precinct  No.  4,  Columbia  County. 
— Record,  p.  462. 


FINLEY   VS.    BISBEE.  123 

H.      "W.  Hee,  non-resident,  same  precinct. — Record,  pp.  462,  463. 
AcscM  ericas  Bivens  (convict  for  felony),  sarae  precinct. — Record,  pp.  463^ 
478,     -^79. 

Jo'fc^n  Stone,  non-resident,  same  precinct. — Record,  p.  469. 
Dc^^Dk  Mills,  non-resident,  same  precinct. — Record  pp.  480,  481. 
L^^z^n  Gwynn,  non-resident,  same  precinct. — Record,  p.  483. 
^V^  «rw.  McNish,  voted  under  duress,  same  precinct ; 
St^^spben  Thomas,  voted  under  duress,  same  i)recinct ; 
Jo«rseph  Simmons,  votes  under  duress,  same  precinct; 
Tbfc  omas  Boyd,  voted  under  duress,  same  precinct. — See  Record,  from 
pp.  S>S5  to  943. 

Clay  County : 
H^^:«ry  H.  Green,  non-resident. — Record,  pp.  500,  501,  502,  504. 
Bi  :a.^  Padgett,  sr.,  non-resident. — Record,  pp.  504,  559,  560. 
G^^o.  H.  Kersey,  non-resident.— Record,  p.  504. 

Putnam  County : 
H^^'Kry  Wamkee,  idiot. — Record,  p.  431. 
W^_H3a.  H.  Lannigan,  nonresident. — Record,  pp.  436,  437,  438,  439,  440* 

Duval  County : 
A^^*tt)n  Isaacs,  non-resident. — Record,  i)p.  539,  540,  558. 
^'^'^  ^m,  Moore,  non-resident. — Record,  pp.  560,  561,  562,  and  595. 


L^^^^TE.  Persons  who  had  not  resided  1*2  months  in  the  State,  or  6  months  in  the 
coiiD^'^^  where  they  voted,  are  included,  aiul  termed  non-residents.] 


T^m.  118  it  is  seen  that  23  illegal  votes,  not  included  in  the  "  unregistered''^ 
vot^^  or  the  *' foreign-born "  votes,  voted  for  contestant.  The  proof 
eitU  ^T  show^  they  voted  directly  for  Mr.  Finley,  or,  as  is  the  case  in  some 
of  tlj^^  districts,  Mr.  Bisbee  received  no  vote,  or  proved  the  one  or  more 
vot^^  he  did  receive  .by  the  persons  who  voted  for  him.  Hence  these 
23  '^cites  are  to  be  deducted  from  Mr.  Finley's  vote.  These,  with  the 
in^K^l  foreign-born  votes,  make  97  more  illegal  votes  to  be  deducted 
frotTfc   Mr.  Finley's  vote,  bringing  down  the  result,  to  wit: 

Bisbee.       Finley. 

11,293       11,036 

D«a^^«t ....  97 


_,.  11,293      10,939 

^»«*l)ee'8  majority,  354. 

t^ontestee  assails  in  his  plefidings  several  precincts  in  the  varioua 
counties,  and  introduces  much  proof  in  the  record  concerning  gross  care- 
^^^^xiess  and  violations  of  the  election  laws  by  the  ofttcers  of  election, 
®^      He  raises  various  other  questions,  such  as  compelling  voters  to 
^®V^  numbered  ballots  or  be  discharged  by  their  employers,  duress,  re- 
qniring  open  ballots  to  be  voted,  &c.    But  without  specifying  even  the 
PJ^^iucts attacked  or  the.other  questions  insisted  upon,  muchless  stating 
^^^  proof  adduced  upon  each  question  raised,  your  committee  report 
^^t,  after  a  very  careful  examination  of  all  the  testimony  relating  to 
these  questions  not  yet  discussed  in  this  report,  the  proof  is  not,  x>erhaps, 
sufifteient  to  warrant  them  in  throwing  out  other  precincts  or  to  change 
tb^  result  as  above  stated.    There  is  no  proof  of  absolute  fraud  sufficient 
^  justify  the  rejection  of  the  returns  of  these  precincts.    The  officer* 
of  the  election  are  censurable  for  their  misconduct;  but  by  the  rejection 
01  illegal  and  unregistered  votes,  as  we  have  done  above,  we  have  con- 
cluded that  the  returns  have  been  sufficiently  purged,  and  the  vote  re- 
maining is  the  true  vote  cast  at  this  election.     We  find  much  to  con- 
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demn  in  the  carelessness  and  want  of  knowledge  on  the  part  of  several 
of  the  officers  who  conducted  the  election,  amounting  in  some  instances 
to  violations  of  the  criminal  law.  But  as  the  constitution  of  the  State 
and  the  laws  under  it  relating  to  elections  changed  the  law  at  compar- 
atively a  recent  date,  there  is  some  little  palliation  for  their  ignorance 
of  the  law  of  elections. 

Your  committee,  in  their  examination  of  this  contest,  have  attempted 
to  generalize  the  facts  and  to  classify  them,  so  that  they  could  be  treated 
and  discussed  under  their  proper  heads. 

They  found  a  mass  of  evidence,  covering  about  1,000  printed  pages. 
More  than  400  witnesses  have  been  examined  and  much  record  and 
documentary  evidence  is  also  included.  To  have  quoted  the  testimony 
setting  forth  the  facts  in  detail  would  have  drawn  out  this  report  to 
great  length,  and  perhaps  have  involved  it  in  some  confusion. 

The  committee,  satisfied  of  the  correctness  of  the  conclusion  above 
stated,  recommend  the  adoption  of  the  following  resolutions : 

Resolvedj  That  Jesse  J.  Finley  was  not  elect^id  and  is  not  entitled  to  a 
seat  in  the  Forty-fifth  Congress  from  the  second  Congressional  district 
of  Florida. 

Resolvedy  That  Horatio  Bisbee,  jr.,  was  elected  and  is  entitled  to  a  seat 
in  the  Forty-fifth  Congress  from  the  second  Congressional  district  of 
Florida. 

JAC.  TUKNEY. 

J.  M.  THORNBDRGH. 


JOSEPH  n.  ACKIiEN  VS.  CHESTER  B,  DARRAIiT^. 

Third  Congressional  District  of  Louisiana. 

Oonteotant  charged  gross  fraud  and  niiHinauageuient  on  the  part  of  the  election  offi- 
cers and  the  returning  boarj^. 

ffeld,  That  where  the  poll  was  reniovcnl  from  the  place  fixed  by  law  to  another  and 
unauthorized  place,  such  poll  must  be  rejected. 

Before  courts  or  legislative  bodies  will  give  weight  to  results  of  recounts  of  ballots 
it  must  be  shown  absolutely  that  the  ballot-boxes  containing  such  ballots  had 
been  safely  kept;  that  the  ballots  were  undoubt<»dly  the  identical  ballots  cast  at 
the  election ;  and  when  these  facts  are  established  beyond  all  reasonable  doubt, 
then  full  force  and  effect  are  given  to  the  developments  of  the  recount. 

The  return  of  the  vote  made  by  the  Wells-Anderson  returning  board  must  be  disre- 
garded because  of  the  most  flagrant  frauds,  and  of  the  exercise  of  judicial  power 
by  said  board  arbitrarily  for  no  other  reason  than  to  achieve  a  result  in  accord- 
ance with  their  will.  The  count  of  the  votes  as  declared  by  the  present  legal 
board  of  canvassers  in  all  the  jiarishes  except  Saint  Martin's,  La  Fourche,  and 
Iberville  must  be  adopted. 

The  House  adopted  the  majority  report  February  20,  1878. 
Joseph  H.  Acklen  sworn  in. 


February  8,  1878. — Mr.  John  T.  Harris,  from  tbe  Committee  on 
ElectioDs,  submitted  the  following 


The  Committee  on  Etectiont,  to  whom  teas  re/erred  the  contested  election 
case  of  Joseph  H.  AckUn  vs.  Chester  B.  Darrall,  from  the  third  Can- 
gressional  district  of  Louvnana,  submit  the  following  report: 

CoDt«stant  baetes  his  cliiim  to  the  seat  in  contest  upon  substantially 
tbe  followlug  grounds: 

1st.  That  the  action  of  tbe  returning  board  of  Louisiana  (known  as 
tbe  "  Wells- AnderRon  returning  board"),  in  throwing  out  certain  polls 
ID  the  parishes  of  La  Fayette  and  Iberia  in  the  interest  of  coutest«e, 
was  illegal,  unjust,  and  fraudulent,  and  deprived  contestant  of  over 
one  thousand  vot«8. 

2d.  That  large  and  flagrant  frauds  were  committed  in  the  interest  of 
contestee  in  La  Fourche  Parish,  whereby  contestant  was  deprived  of 
(teveral  bnnilred  votes,  and  that  at  poll  17  in  said  parish  the  fraud  was 
so  great  as  to  vitiate  and  absolutely  annnl  the  electiou  held  at  that  poll. 

M.  That  the  returns  from  Saint  Martin's  Parish  were  forged  and  false, 
and  render  nnll  and  void  the  vot«s  cast  in  that  parish  at  the  election. 

4th.  That  in  the  parish  of  Iberville,  at  various  polls,  and  notably  at 
polls  1,  2,  4,  5,  6,  and  7,  owing  to  the  fraud,  neglect,  carelessness,  or 
corruption  of  the  election  officers,  many  hundreds  of  votes  having  con- 
testant's name  were  counted  for  contestee,  and  many  hundreds  of  bal- 
lots which  were  blank  as  to  the  Congressman  were  counted  for  con- 
testee. 

To  these  and  other  allegations  the  contestee  responded  by  a  general 
denial,  tiling  as  his  title  and  claim  to  said  seat — 

First,  the  certificate  of  Emile  Honors,  who  claimed  to  be  secretary  of 
state  under  the  Packard  government,  and  which  showed  the  result  of 
the  election  to  be  that  indicated  by  the  annexed  table: 


».,. 

.,.„»,.. 

1- 

1 

s,Dsa 

m 

16.  ex 

And,  secondly,  the  contestee  claimed  that  by  the  returns  of  the  pres- 
ent board  of  canvassers  under  tlie  present  government  he  was  also 
elected. 

The  contestant  filed  the  following  certificate  issued  to  him  by  the 
present  secretary  of  state.    This  certificate  embraced  all  the  votes  as 
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cast  and  returned,  with  no  polls  thrown  out,  but  with  the  parishes  of 
Saint  Martin's  and  Iberville  excluded  for  the  reasons  therein  assigned : 


Names  of  parisht's. 


Ascension... 
Assumption 
Terrebonne . 
Saint  Mary's 


& 

6 


Iberia 1.4ft5 

661 

228 

91 

69 

2,915 


La  Fayette 

Vermillion 

Caloasiea 

Cameron 

La  Fonrcbe 

Saint  Martin's  * 
Iberville  t 


2,050 
1,692 
1, 96o 
2,385 


12,621 


§ 


o 


1,215 
1,679 
1,393 
1,423 
1,242 
1.157 

955 
1.291 

225 
2,086 


12.066 


"  This  parish  was  rejocteil  by  the  board  of  canvassers,  wliose  report  ia  hereto  attached,  the  returns  of 
said  paiisb  having  been  tampered  with  while  in  Kcpublioan  bauds.  The  parish  gave  a  Democratic 
majority  in  1K74,  as  by  reference  to  the  rep<»rt  of  the  conimittee  on  elections  and  qualifications  of  the 
house  of  rrpreMentatives.     (Se«  page  27  of  the  joiiiuhI  of  tho  houRe  of  1875,  hereto  attacbed.) 

t  The  auioiint  of  votes  forraember of  Cou<;r<  ss  in  this  pai  ish  before  Hou.  James  Crowell,  parish  judge 
of  said  pHriHh,  as  shown  by  the  nport  of  thf  board  of  experts,  now  on  file  in  this  office,  a  certifle«f  copy 
of  whicu  is  hereunto  annexed,  shows  the  vote  for  member  of  Congress  to  Im»  as  follows:  For  Jo:<oph  H. 
Acklen,  l,f)95  votes,  and  C.  B.  Darrall  1,2;'3  v<»tes:  while  the  return  made  by  the  supervisor  of  reui^-tra- 
tion  for  said  parish  gave  Joseph  fl.  Aclilen  1,078  votes  and  O.  B.  Darrall  '2i070  votes.  If  the  paritth  of 
Il»erville  is  not  included  in  the  additi<  n  of  voter*,  there  being  two  dilferent  leturns  of  the  vote  for  mem- 
ber of  ( "ongieas  for  the  third  CougreHsionnl  di^triet  of  this  State,  oii  flln  in  Ihia  oflice,  then  the  vot4J  of 
Joseph  H.  Acklen  ia  \'2,fH)6  and  that  of  C  B.  DarTull  is  12,621,  or  a  majoritx  of  forty-five  votes  in  favor 
of  Joseph  n.  Ae.klen  If  the  vott^  of  Iberville  Paiish,  as  shown  by  tlio  n-tum  of  the  parish  Judgi*  and 
boaril  of  expeits,  is  added  to  tlie  above,  then  the  vote  stands  as  follows:  For  Joseph  U.  Acklen  14,261 
and  C.  B.  Darrall  13,874. 

I,  the  unilerMigned.  secretary  of  the  Stsite  of  Louisiana,  do  hereby  certify  that  the  above  and  foro- 
goiujr  cousoliilated  atattmiout  of  the  vote  is  a  true  extract  from  the  original  returns  maele  by  th»»  super- 
visors of  retriatm  lion  of  the  election  held  in  the  above-uamed  parishes  for  Congressional,  State,  and 
parochial  ofiieers  of  this  Stato  on  the  7ih  «hiy  of  November,  1876. 

Witness  my  hand  and  the  scul  of  the  State  of  LouiHiaua,  at  the  city  of  New  Orleans,  this  8th  day  of 
Octoi)er,  A.  D.  1877. 

[SEAL]  WILL.  A.  STRONG. 

Secretary  of  8taU. 

The  results  of  15,026  votes  for  contestee,  and  13,533  votes  for  con- 
testant, as  sliown  in  the  certitlcate  filed  by  contestee,  are  obtained  by 
the  Wells  Anderson  returnini^  board  liavinj^:  thrown  out  certain  polls  in 
the  parishes  of  Iberia,  La  Fayette,  and  La  Fourche,  which  polls  showed 
lar^e  Democratic  niajoiities. 

This  coininittee  deem  it  unnecessary  to  demonstrate  the  utter  uncon- 
stitutionality of  the  returning  board  law,  and  the  utter JUegality  of  the 
action  of  the  members  of  said  board  in  canvassing  the  returns  of  this 
election.  The  committee  find  a  full  brief  on  the  law  on  pp.  19  to  22 
Record,  «nd  a  deci>ion  of  the  Supreme  Court,  pp.  3  to  12,  discussing 
questions  incident  thereto.  The  contestee  produces  no  sutiicient  evidence 
to  snstiun  I  he  action  of  the  boanl ;  the  very  supervisor  of  La  Fayette,  J. 
A.  Veazey,  whose  testimony  is  (pioted  further  on,  declares  he  did  not 
make  the  protest  upon  which  the  board  pretends  to  have  acted  in  throw- 
ing out  time  jjolls  in  this  piirish.  1^)11  4,  Iberia  Parish,  the  only  one 
thrown  out  here,  is  conceded  to  contestant  by  contestee  (p.  56,  contes- 
tee's  brief),  so  the  committee  tlo  n(»t  deem  it  necessary  to  refer  to  the 
evitlence  as  to  this  parish.  The  polls  of  La  Fourcheare  noticed  under  the 
testimony  quoted  from  that  parish.  But,  aside  from  thcvse  facts,  the  out- 
rageous and  fraudulent  action  of  that  board,  as  well  as  the  questions  of 
law  connected  therewith,  have  been  twice  made  a  subject  of  investiga- 
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tion  and  examination  by  two  committeeH  of  the  last  House  of  Represent- 
atives, the  deliberations  and  investigations  of  both  of  which  have  made 
the  illegal  and  fraudulent  action  of  this  notorious  board  a  matter  of 
'Well-authenticated  contemporaneous  history,  and  inclines  this  committee 
to  pay  littie  heed  to  any  result  declared  by  it.  The  following  testimony 
of  J.  A.  Veazey,  supervisor,  and  Charles  Guidry  shows  the  manner  in 
which  the  secret  affidavits  upon  which  the  board  acted  were  prepared  : 

Testimony  of  J.  A.Veazey  (p.  166  llecord). 

J.  A.  Veazky,  being  dnly  swoin,  deposes  and  says  as  follows: 

QueRtioD.  Please  state  your  residence. — Answer.  I  reside  in  the  parish  of  La  Fayette. 
Q.  Were  you  or  were  you  not  supervisor  of  registration  for  this  parish  at  the  last 
election  T— A.  I  was. 

Q.  Did  you  see  or  not  the  protest  signed  with  your  name  which  appeared  before  the 
returning  board  t — A.  I  saw  it. 

Q.  Please  state  whether  that  protest  .was  made  from  information  received  or  other- 
wise.—A.  It  was  made  from  information  received. 

Q.  Did  you  know  or  not  the  facts  contained  therein  t — A.  No ;  because  I  did  not  read 
tbem. 

Q.  As  far  as  you  know,  what  was  the  character  of  the  election  in  the  parish  t — A. 
Fair,  as  far  as  I  could  see. 

Q.  In  making  that  protest  did  you  intend  the  facts  it  contained  as  being  of  your 
owQ  knowledge,  or  was  it  simply  a  report  that  you  made  from  reports  which  came  to 
youf— A.  It  was  simply  a  report  which  I  made  from  reports  which  came  to  me. 

Q.  Will  you  please  state  where  that  protest  was  madet — A.  In  the  city  of  New  Or- 
leans. 
Q.  Did  you  pay  any  attention  or  not  to  it  while  it  was  being  written  t — A.  I  did  not. 
Q.  Did  yon  Know  or  not  that  in  signing  that  protest  you  were  swearing  to  the  oc- 
currence of  fraud,  violence,  and  intimidation? — A.  No,  I  did  not. 
Q.  Do  yon  know  who  wrote  theaflidavii  which  was  gi vent — A.  I  do  not  remember. 
Q.  Were  you  told  by  any  one  that  it  was  necessary  to  complete  your  returns  to  in- 
cor|M>Tate  in  them  a  prott-st  based  upon  the  affidavits  of  parties  in  the  parish  ? — A.  I 
do  not  recollect. 

Q.  Did  yon  or  not  make  out  a  new  consolidated  statement  of  votes  excluding  the 
polls  objected  to  in  the  affidavit? — A.  Yes;  I  mad'*  another  one. 

Q.  How  many  polls  were  left  out  iu  the  consolidated  statement  which  you  filed  be- 
fore the  returning  board? — A.  Two  polls. 

Q.  Do  you  remenkbtT  the  number  of  the  polls? — A.  Poll  No  1  I  know  was  left  out, 
and  I  think  the  other  poll  was  poll  No.  3. 

Q.  Please  state  whether  or  not  you  think  the  polls  which  were  excluded  should  have 
been  counted. — A.  I  think  they  should  have  been  counted. 

Q.  Did  you  swear  or  not  to  the  returns  tiled  before  the  returning  board? — A.  I  do 
not  recollect. 

Q.  Will  you  please  state  whetbor  or  not  you  returned  to  the  parish  to  obtain  a  blank 
«onM)lidated  statement  with  the  seal  of  court  utfixed  ? — A.  Yes,  I  did. 

Q-  When  you  went  to  New  Orleans  with  your  first  set  of  returns  did  you  intend  or 
not  to  file  them  before  the  returning  board? — A.  Yes,  I  did. 

Q«  Did  any  one  tell  you  or  not  that  it  was  uecessury  that  you  should  make  a  new 
•etofretunis? — A.  1  do  uot  remember. 

Q'  Were  you  told  or  not  at  the  custom-house  that  it  was  your  duty  as  supervisor  to 
make  a  protest  and  new  returns? — A.  I  do  not  remember  who  told  me  so,  but  was  told 
•0  by  Binie  one. 

Q*  Waa  the  statement  ma<lo  by  you  on  the  report  of  men  who  made  affidavits  before 
tbe  returning  board  intended  by  you  as  an  affidavit  or  protest  against  the  election  or 
not?— A.  No,  I  did  not  intend  it  to  be  such. 

Q*  Please  state  whether  or  not  you  knew  that  your  protest  was  to  be  used  to  throw 
out  the  vote  of  two  polls.— A.  No. 

Q.  Do  you  remember  or  uot  who  made  out  your  new  consolidated  returns  ? — A.  I  re- 
roember. 

Q.  Who  was  it  ? — A.  Delahoussaye. 

Q.  Do  yon  remember  at  what  time  you  filed  your  second  returns,  which  were  made 
^*A  J  Delahoussaye? — A.  I  do  not  recollect. 

.X*  State  where  the  new  consolidated  statement  was  made. — A.  In  my  room,  in  the 
city  of  New  Orleans. 

^;  Weie  the  affidavits  made  by  Diaz,  Marchand,  and  others  ever  read  to  you  or 
notT^A.  I  do  not  recollect. 

3  kN^k'L^X. 
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Testimony  of  Charles  Ouidry.  colored  (p.  1G9,  Record). 

Charles  Guidry,  being  duly  sworn,  deposes  and  says  as  follows: 

Question.  In  an  affidavit  made  before  one  F.  A.  Woolfley,  on  the  28th  of  Novembe: 
1876,  in  New  Orleans,  and  signed  by  you,  you  are  made  to  relate  threats  on  the  pai 
of  the  Democrats  toward  the  Republicans  at  poll  No.  1  in  tiiis  parish.  Please  stal 
what  you  know  concerning  said  affidavit. — Answer.  I  only  stated  to  Commissiooc 
Woolflev  the  following  facts:  That  I  was  a  resident  of  the  parish  of  La  Fayette,  war 
No.  4;  that  I  had  lived  in  said  parish  since  fifteen  years;  that  I  was  a  voter  in  sai 
ward ;  that  I  was  a  member  of  the  parish  central  executive  committee  in  said  parie 
and  a  leader  among  the  Republicans;  that  the  white  and  colored  people  in  said  war 
were  on  good  and  friendly  terms;  that  it  never  had  come  to  my  knowledge  that  thei 
existed  any  organization  of  white  men  gotten  up  for  the  purpose  of  intimidating  b 
night  the  colored  people;  that  I  was  on  the  day  of  the  lat«  election  in  the  town  < 
Vermillionville,  ward  No.  3;  that  in  said  town  everything  went  off  peaceably,  an 
the  voters  of  both  parties  and  colors  looked  like  a  band  of  brothers,  sitting  and  ea 
ing  at  the  same  table;  that  I  was  there  during  the  whole  day  of  the  election;  that 
knew  not  how  many  colored  Democratic  votes  had  been  cast  at  poll  No.  1  in  Carencr< 
perhaps  15;  that  only  one  col*»red  man  told  me  from  Carenero,  the  Sunday  after  tt 
election,  that  his  employer  had  threatened  to  discharge  him  because  he  had  voted  th 
Republican  ticket;  that  that  colored  man  did  vote  a  Republican  ticket  which  I  gav 
him  myself  and  saw  him  vote;  that  with  this  exception  I  knew  of  no  intimidatio 
having  been  practiced  either  at  the  poll  in  ward  No.  2  at  C.  Trahan's,  or  at  poll  N< 
1  in  Carenero ;  that  I  knew  not  the  names  of  either  of  said  commissioners  at  either  c 
haid  polls.  I  also  warned  the  aforenamed  commissioner  and  his  clerks  and  all  thoe 
present  that  I  knew  nothing  more;  that  I  was  on  amicable  and  friendly  terms  wit 
the  whit«  Democrats  of  my  parish,  and  I  wanted  to  be  able  to  face  thein  when  I  r< 
turned  there. 

Q.  Can  vou  read  and  write  or  sign  your  namet — ^A.  No ;  I  cannot. 

his 
CHARLES  -f  GUIDRY. 
mark. 

Further  evidence  for  this  parish  is  found  in  the  testimony  of  Joh 
Clegg  (p.  28,  Record)  and  that  of  fifteen  other  witnesses  (from  p.  163 1 
p.  171,  Record). 

The  committee  decide  this  vote  shoukl  stand  as  returned,  with  n 
polls  rejected. 

In  La  Fourche  Parish  the  evidence  goes  to  show  great  fraud  on  th 
part  of  the  Republican  managers  of  the  election.  The  following  test 
mony  is  from  that  giveii  bj^  Hon.  J.  D.  Moore,  state  senator  of  that  dit 
trict  (p.  79,  Record) : 

Q.  What  was  the  character  of  the  election  itself  as  held  in  your  parish?  Were  a 
the  electors  who  desired  to  vote  the  Democratic  ticket  permitted  to  do  so  t — A.  Th 
election  in  La  Fourche  was  eminently  a  farce.  It  was  conducted  solely  in  the  interet 
of  one  political  party,  and  no  opportunity  was  given  for  a  fair,  free,  and  full  expressio 
of  the  wishes  of  the  voters.  The  polls  in  that  parish  were  located,  or  rather  pnbli 
notice  of  their  location  was  given,  I  think,  forty-eight  or  fifty  hours  previous  to  th 
election.  They  were,  on  the  next  day  or  the  day  after — it  was  the  day  before  the  e\ei 
tion— changed,  and  therefore  it  was  impossible  to  communicate  the  notice  of  thei 
location  to  the  voters  throughout  the  parish.  The  parish  is  about  ninety  miles  Iodj 
We  are  without  railroad  or  telegraphic  commimications,  and  it  would  have  been  phy« 
ically  impossible  to  notify  all  the  voters  where  the  polling-places  were  to  be  aft-er  w 
received  the  notice  of  their  location;  I  mean  it  was  impossible  to  notify  them  of  th 
first  location,  and  it  was  still  more  impossible  after  the  change  was  made.  They  wei 
first  located  in  the  negro  quarters  on  the  plantations,  and  they  were  aft-erward  change 
to  the  public  road.  These  public  notices  were  only  given,  as  far  as  I  know,  in  the  tow 
of  Thibod  aux.  The  people  in  the  country  knew  nothing  at  all  about  them.  They  ha 
to  wait  until  the  day  of  the  election  and  run  generally  hither  and  thither  to  ascertai 
where  the  polls  were  to  be.  In  the  selection  of  the  commissioners,  the  supervisor,  M 
A.  Ledet,  made  it  a  point  to  select  Democratic  commissioners,  living  at  a  great  distanc 
from  the  polls  to  which  they  were  appoiutt^d.  For  iiistance,  Mr.  Allen,  Irving  immi 
diately  opposite  the  town  of  Thibodeaux,  was  appointed  commissioner  at  a  poll  son] 
thirty'or  forty  miles  below,  I  believe.  No  oQicial  notice  was  sent  to  him  at  all,  nor, 
l)elieve,  to  any  of  the  commissioners,  and  it  would  have  been  physically  impossible  ft 
them  to  have  reached  the  polls  to  which  they  had  been  -appointe<l,  even  had  they  bee 
notified  and  their  commissions  given  to  them  at  the  time  they  were  handed  to  th 
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chairman  of  the  Democratic  committee.  I  would  like  to  state  that  it  was  to  the  chair- 
man of  the  Democratic  committee  that  these  commissions  were  given,  and  never  to  the 
commiBsionera  themselves.  They  were  never  at  any  time  notified  by  Ledet  in  person, 
that  I  know  of. 

Q.  From  your  knowledge  derived  from  your  residence  in  your  parish  and  from  your 
political  position  there  at  the  time  of  the  election,  what  is  your  opinion  and  belief  as 
to  the  uaniber  of  votes  lost  to  J.  H.  Acklen  in  the  parish  of  La  Fourche  by  the  action 
of  the  Biipervisor  of  registration  in  the  matter  of  registration,  in  the  appointment  of 
commissioners,  and  in  the  general  management  of  the  election  of  La  Fourche  ? — A. 
Those  facts,  coupled  with  the  conduct  of  colored  Republicans  with  or  toward  colored 
Democrats,  lost  to  the  Democratic  ticket,  including  J.  H.  Acklen,  I  am  certain  not 
less  than  150  votes,  because  I  do  believe  that  if  the  colored  voter  had  been  permitted 
to  vote  as  he  was  disposed  a  large  number  of  them  would  have  voted  for  the  Demo- 
cratic party  or  abstained  from  voting. 

This  is  fully  corroborated  by  the  testimony  of  the  supervisor  of  regis- 
tration himself,  M.  A.  Ledet,  who  confesses  the  part  he  took  in  the 
fraudulent  registration  and  election,  and  afterward  in  the  alteration  or 
"doctoring "of  the  returns  in  the  committee- room,  whereby,  as  he  states, 
J.  H.  Acklen  was  deprived  of  some  two  hundred  votes. 

The  following  is  part  of  the  testimony  of  said  M.  A.  Ledet  (pp.  73 
and  83,  Record) : 

Q.  How  was  the  registration  conducted  in  that  parish  under  your  administration  ? 
OiTeafuU  and  detailed  account  of  it. — A.  Well,  I  conducted  the  registration  as  fair 
as  I  could.  Had  I  been  left  alone  I  could  have  done  it  fairly,  but  on  account  of  the 
preffinre  that  was  brought  to  bear  upon  me  by  the  Republican  campaign  committee.  I 
'was  compelled  to  go  according  to  their  dictation.  In  the  registration  I  took  all  tne 
advantage  I  could.  I  suppose  that  I  neglected  the  registration  of  the  white  voters  of 
that  pansh  to  the  extent  of  about  25  or  30,  probably.  I  mean  white  Democratic 
voters.  There  were  about  that  number  that  were  prevented  from  registering.  This 
"Was  (lone  by  ray  being  advised,  of  course,  by  the  campaign  committee  to  not  remain 
lone  at  one  place,  and  to  dodge  about.  I  rejected,  as  far  as  I  can  remember,  some  6 
or  8  thai;  I  tnoaght  were  not  of  age.    That  is  about  all  about  the  registration. 

Q*  Were  you  not  appointed  supervisor  with  the  distinct  understanding  that  vou 
^ere  to  carry  the  parish  for  the  Republicans  at  all  hazards  t — That  was  the  unaer- 
^^nding,  sir.  Those  were  the  questions  put  to  me  by  the  campaign  committee  when 
I  received  the  appointment. 

Q.  How  many  votes  do  you  think  were  lost  J.  H.  Acklen  by  this  peculiar  mode  of 
wgistration  alone  t — ^A.  Well,  I  suppose  about  25  or  30. 

Q.  That  is,  by  the  registration  f — A.  Yes,  sir. 

Q-  Now,  Mr.  Ledet,  how  about  the  election  ?  How,  in  reference  to  the  placing  of 
the  pollg^  was  the  election  conducted  f — A.  Well,  in  fixing  the  polls,  I  did  it  together 
^th  the  campaign  committee,  and  they  insisted  upon  my  locating  the  polls  m  the 
manner  in  which  I  did. 

Q*  Were  those  polls  not  so  placed  as  to  prevent  many  Democrats  from  voting  by  a 

wglect  of  a  proper  time  of  notification? — A.  Well,  yes,  sir;  and  it  being  in  the  quar- 
ters. 

,Q«  Were  not  colored  Democrats  prevented  from  voting  the  Democratic  ticket  by  the 
titaation  of  the  polls  in  the  quarters,  where  they  were  surrounded  entirely  by  their 
own  color,  who  were  strongly  Republican  f — A.  Well,  to  my  knowledge  there  must  be 
w  La  Fonrche  eighteen  or  twenty  Democratic  negroes,  and  they  were  rather  afraid. 
Jn  ftct,  they  did  not  vote.  They  belonged  to  the  Democratic-Conservative  club  in 
Thibodeaax,  and  they  were  really  prevented  from  voting  by  their  own  race,  because 
I  have  myself  heard  colored  speakers  in  the  parish  say  on  the  stand  that  any  nigger 
«*t  wonld  vote  the  Democratic  ticket,  they  ought  to  get  together  and  not  only  kill 
"^1  not  only  that  he  deserved  to  be  killed,  but  massacred  and  burnt  up.  I  remember 
a  man  by  the  name  of  Cook  making  that  speech  at  Stoddard  school-house  a  couple  of 
weeks  nrevions  lo  the  election. 

Q*  wr.  Ledet,  is  it  not  a  fact  that  at  all  the  polls  in  the  parish  the  Republicihis  had 
^'^  stationed  whose  special  business  it  was  to  examine  the  tickets  of  the  colored 
4W^  M  they  came  up,  to  see  that  they  had  a  straight  Republican  ticket  and  prevent 
^**^  from  having  any  other  t — A.  Yes,  sir ;  there  were  at  each  poll  some  four  or  five 
coiuiahles  who  were  appointed  for  that  purpose  by  me  as  supervisor. 

Q*  What  namber  of  votes  were  lost  to  J.  H.  Acklen  by  the  failure  to  place  poll  No. 
I'  where  it  was  ordered  to  be  held,  at  the  Allen  warehouse,  and  which  was  really 
held  hack  in  some  negro  quarters  about  three  miles  from  the  road  t — A.  Well,  the 
coniiDiiBiouer  at  that  poll  bad  instructions  to  hold  the  election  on  the  road-side  at  the 
^Afehooee,  and  he  disobeyed  onlers  and  went  back  there.    He  told  me  himself  after- 
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"ward  that  there  were  about  fifteen  or  eighteen  Democrats  that  would  not  vote  on  ^ac- 
connt  of  the  poll  being  there,  because  Mr.  R.  H.  Allen,  who  was  the  owner  of  the 
place,  protested  against  holding  the  election  there  and  disgusted  those  men  from  vot- 
ing tnere.  That  information  I  had  from  the  commissioner  himself.  I  know  myself 
that  on  that  place  there  were  at  least  fifteen  or  eighteen  white  men  working  there 
nearly  all  the  year  round. 

Q.  Had  there  been  under  the  law  a  fair  registration  and  a  fair  election  held  in  the 
parish  of  La  Fourche,  giving  neither  party  an  advantage,  and  permitting  the  negroea 
to  vote  as  they  chose,  and  giving  the  facilities  for  voting  which  should  have  been 
given  to  the  white  Democrats,  wnat  is  your  opinion  that  the  majority  would  have 
been  for  J.  H.  Acklon  in  the  parish  f ^-A.  Well,  in  my  opinion,  I  concede  La  Fourche 
to  be  from  one  hundred  and  fifty  to  two  hundred  Democratic  majority  if  the  polls 
were  located  properly  and  the  voters  were  permitted  to  vote  as  they  wanted  to  ;  that 
is,  by  placing  polls  convenient  for  them  to  get  at  them  and  the  commissioners  being 
at  each  poll. 

Q.  Then  I  understand  that  by  this  unlawful  registration  and  election  J.  H.  Acklen 
has  lost  about  two  hundred  votes  in  the  parish  of  La  Fourche? — A.  Yes,  sir. 

Q.  Mr.  Ledet,  were  you  at  any  time  previous  to  the  election  presented  with  a  certain 
list  of  men  deceased,  and  minors,  and  convicts,  and  felons,  and  absentees,  &c.,  by  one 
L.  O.  Moreau,  Democratic  United  States  supervisor,  to  have  the  names  of  those  parties 
stricken  from  the  rolls  of  the  registration  books? — A.  Yes,  sir. 

Q.  Did  you  act  upon  this  list  to  the  full  extent  of  the  names  presented  to  youT — A. 
I  erased  a  few  of  them,  not  all. 

Q.  Do  you  not  know  that  many  names  thereon  that  should  have  been  erased  yon 
failed  to  erase! — A.  Well,  I  suppose  there  were  some. 

Q.  In  the  consolidated  return  made  out  and  filed  in  the  secretary  of  state's  office, 
was  any  notice  taken  of  that  fact  that  you  have  just  stated  ? — A.  No,  sir ;  not  that  I 
know  of. 

Q.  Who  made  out  this  return  f  Did  you  make  it  out  in  person? — A.  Jules  Sevignes 
made  it  out.  He  was  a  candidate  for  the  house  of  representatives,  and  he  made  out 
the  return  in  the  committee-room. 

Q.  Is  this  the  original  which  was  made  out  by  him?  (Shown  original  consolidated 
return  on  file  in  the  office  of  the  secretary  of  state.) — A.  This  original  consolidated 
return  was  made  out  in  the  committee-room  in  La  Fourche.  This  other  one  (refer- 
ring to  certified  copy  of  the  said  original)  was  made  in  New  Orleans. 

Q.  Who  made  out  the  second  onef— A.  Sevignes  copied  it. 

Q.  Is  all  the  document  in  Sevignes's  handwritiug  except  your  signature  there? — ^A. 
Yes,  sir;  the  whole  of  it  is  in  his  band  writing,  with  the  exception  of  mv  signature. 

Q.  Did  Sevignes  return  himself  elected  on  this  consolidated  return  T — ^A.  Yes,  sir. 

(Mr.  Merchant  objected.) 

Q.  When  you  signed  this  return  as  made  out  by  said  Sevignes,  had  you  carefully 
examined  it  to  see  whether  it  was  correct  ? 

(Mr.  Merchant  objected.) 

A.  No.  sir. 

Q.  Did  you  find  out  afterward  that  the  aforesaid  returns,  as  signed  by  you,  were 
incorrect  ? 

(Mr.  Merchant  objected.) 

A.  Well,  yes,  sir.  I  will  tell  you  how  these  returns  were  made  out :  In  the  first 
place,  every  statement  of  votes  and  tally-sheet  that  were  sent  out  to  the  different 
polls  was  made  out  in  pencil ;  and  when  they  were  brought  to  me  the  return  was 
made  and  the  tally-sheets  were  copied  over  in  ink.  That  is  how  the  first  copy  was 
made.     The  tally-sheets  were  doctored  in  the  committee-room. 

Q.  Then,  in  reality,  you  did  not  yourself  make  out  the  return  that  came  from  the 
parish  of  La  Fourche  and  that  was  submitted  to  the  returning  board  ? 

(Mr.  Merchant  objected.) 

A.  No,  sir. 

Q.  The  entire  returns  as  made  and  filed  with  the  board  were  made  out  by  the  afore* 
said  Sevignes? 

(Mr.  Merchant  objected.) 

A.  The  statement  of  votes,  or  rather  the  consolidated  statement,  was.    Now,  there 
were  two  or  three  others  that  helped  me  to  copy  the  tally-lists.    Tnere  were  some  ftv 
or  six  of  them. 

Q.  To  what  extent  now  have  you  ascertained  that  the  return  from  your  parish,  as 
made  out  by  the  aforesaid  Sevignes,  is  incorrect  ?  In  other  words,  how  many  votes 
were  lost  to  J.  H.  Acklen  by  this  return  which  should  have  been  credited  to  him  ? 

(Mr.  Merchant  objected.) 

A.  According  to  the  statement  that  I  have  already  made,  I  think  you  lost  some  two 
hundred  votes. 
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Cross-examination  by  Mr.  Merchant  : 

(Mr.  Merchant  said  he  cross-examined  this  witness  with  reservation  of  all  legal 
objections  to  his  testimony. ) 

Q.  Mr.  Ledet^  yon  signed  this  return  mentioned  by  you  f — A.  Yes,  sir. 

Q.  Did  you  compare  those  returns  with  the  coramissiouer  returns  to  see  tliat  they 
were  correct  before  signing  them? — A.  Well,  no,  sir;  thoy  were  not  compared,  because 
the  commissioners'  returns  were  doctored  or  changed  in  the  committee-room,  as  I  have 
already  stated.  All  the  statements  of  votes  and  all  the  commissioners'  returns  were 
made  pretty  much  in  pencil. 

Q.  How  do  you  know  that  fact! — A.  Because  I  was  there  and  saw  it. 

Further  evidence  sustaiuing  the  foregoing  is  fonnd  in  the  testimony 
of  M.  W.  Billier,  p.  132,  Record;  A.  Rovira,  pp.  132, 137,  Record;  H.  H. 
Michelet,  p.  39,  Record;  Albert  Brooks,  p.  134,  Record;  E.  A.  O'Snlli- 
van,  p.  137,  Record;  O.  B.  Morgan,  p.  40,  Record;  T.  Chatton  Davis,  p. 
31,  Record;  I.  O.  Landry,  p.  128,  Re(M)rd;  Robert  Poindexter,  p.  30, 
Record. 

In  the  evidence  offered  by  the  contestee  m  the  testimony  of  Tayler 
Beattie,  p.  242,  Record,  Charles  Gaud^,  p.  181,  Record,  and  Jules 
Sevignes,  p.l84,  Record,  many  of  the  statements  of  the  witnesses  on  behalf 
of  the  contestant  are  qualified ;  but  it  is  the  opinion  of  the  committee 
that  the  facts  educed  in  this  parish  show  that  contestant  was  deprived  of 
a  large  number  of  votes,  and  that  the  returns  as  rendered,  viz,  J.  H. 
Acklen  2,086,  0.  B.  Darrall  2,015,  do  not  show  all  the  votes  which  the 
contestant  would  have  received  had  the  election  and  registration  been 
fairly  conducted.  But  this  committee  are  without  any  exact  figures 
npon  which  to  base  any  change  of  the  vote  for  the  contestant,  although 
this  Republican  witness  declares  that  Acklen  was  defrauded  of  over  200 
votes,  and  so  let  that  vote  remain  as  returned. 

The  evidence,  however,  goes  to  show  that  the  vote  of  poll  17,  where 
S6  Republican  votes  were  cast  and  not  one  Democratic  vote,  which  was 
held  at  a  place  unauthorized  by  law,  and  about  one  mile  from  the  place 
legally  appointed,  with  no  Democratic  commissioner  present,  and  appears 
to  have  been  so  held  for  the  express  purpose  of  preventing  any  Demo 
crats  from  voting  there,  should  be  rejected  and  not  counted.  Without 
quoting  the  testimony,  this  committee,  after  a  careful  examination,  feel 
they  are  correct  in  adopting  the  language  of  the  supreme  court  of 
Louisiana,  which  in  rendering  a  decision  on  this  poll  said  (p.  9,  Record) : 

The  reason  of  the  rule  invoked  is,  however,  very  manifest,  and  the  circumstances  at- 
tending the  removal  of  poll  17  from  the  place  fixed  hy  law  to  another  and  unauthoT« 
ized  place  make  it  more  the  manifest.  The  object  of  the  change  is  proved  to  have  been 
to  take  unlawful  advantage  of  political  adversaries ;  in  other  words,  to  defraud  the  law 
ftQd  prevent  a  fair,  full,  and  independent  expression  of  the  popular  will.  Courts  can- 
not lend  their  aid  to  such  a  purpose.  It  was  no  more  legal  to  hold  an  election  where 
it  was  held  and  returned,  as  that  from  poll  17,  than  it  was  to  hold  it  at  any  other  time 
than  that  fixed  by  law.  It  is  well  settled  that  cannot  be  done.  There  was  no  election 
held  at  poll  17  in  the  parish  of  La  Fourche  on  the  7th  of  November  last.  We  have 
^n  nnable  to  find  and  have  been  referred  to  no  case  where  votes  cast  under  similar  cir- 
comBtances  have  been  counted  to  determine  an  election.  Our  conclusion,  therefore,  is 
that  what  purports  to  be  the  return  of  this  poll  should  not  be  counted  or  considered  in 
determining  the  result  of  the  election. 

Thus  the  vote  for  this  parish  of  La  Fourche  is  determined  by  this 
committee  to  properly  be,  exclusive  of  the  vote  of  poll  17,  rejected: 

J.  H.  Acklen 2,08C 

C.B.DarraU 1,929 

SAINT  MABTIN'S. 

I^ending  the  printing  of  the  Record  in  this  case,  the  contestee  appeared 
^fore  the  committee  and  claimed  that  some  of  his  testimony  taken  in 
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this  parish  was  mislaid,  and  requested  twenty  days  to  retake  same.  To 
avoid  delay  an  agreement  then  was  entered  into  between  the  contestant 
and  contestee  (p.  283,  Hecord)  predicated  upon  the  supposed  loss  of  said 
testimony.  Tlie  next  day  the  testimony  was  found  in  the  hands  of  the 
Public  Printer,  where,  by  accident,  it  had  gone  with  contestant's  papers, 
and  had  been  printed ;  it  is  found  on  pp.  153, 154, 155,  and  156,  Record. 
By  this  agreement  the  vote  of  this  parish  is  declared  to  be : 

J.  H.  Acklen 1,027 

€.  B.  Darrall 1,095 

These  returns  the  present  board  of  canvassers  refused  to  canvass, 
alleging  (p.  13,  liecord)  that  the  same  had  been  tampered  with  or 
forced.  The  evidence  of  contestee,  pp.  153,  154,  155,  and  156,  Record, 
does  not  touch  on  tliis  point  at  all,  but  inasmuch  as  the  general  result 
is  not  affected  by  the  above  vote  as  agreed  upon,  and  inasmuch  as  con- 
testee strenuously  insists  upon  the  agreement,  the  committee,  though  of 
opinion  that  said  agreement  wa«  superseded  by  the  subsequent  dis- 
covery of  the  evidence,  are  inclined  not  to  disturb  it. 

IBERVILLE. 

In  the  parish  of  Iberville  contestant  relies  upon  a  recount  of  the  bal- 
lots had  under  an  order  of  court  on  March  6, 1877.  This  was  four  months 
after  the  date  of  the  election. 

Before  entering  upon  an  examination  in  detail  of  the  features  and  cir- 
cumstances of  this  recount,  your  committee  would  remark  that  they 
were  impressed  with  the  fact  that  the  law  regards  with  jealousy  and 
suspicion  recounts  of  ballots,  and  is  slow  to  sanction  any  change  from 
results  originally  declared  to  results  effected  by  such  recounts. 

The  rules  of  law  governing  recounts  of  ballots  are  plain  and  positive. 
Before  courts  or  legislative  bodies  will  give  weight  to  results  of  recounts 
of  ballots,  it  must  be  shown  absolutely  that  the  ballot-boxes  containing 
such  ballots  had  been  safely  kept ;  that  the  ballots  were  undoubtedly 
the  identical  ballots  cast  at  the  election;  and  when  these  facts  are  estab- 
lished beyond  all  reasonable  doubt,  then  full  force  and  effect  are  given 
to  the  developments  of  the  recount.  After  full  examination  of  the  evi- 
dence your  committee  found  no  diflftculty  whatever  in  arriving  at  the 
conclusion  that  in  this  case  the  ballot-boxes  had  been  preserv^ ;  that 
they  had  never  been  tampered  with,  and  that  the  ballots  found  in  them 
were  the  identical  ballots  cast  at  the  November  election. 

Another  objection  to  the  consideration  of  the  recount  urged  by  con- 
testee is  that  the  time  between  the  election  and  the  recount  was  some 
four  months,  and  that  the  time  for  the  preservation  of  the  boxes  by  the 
clerk,  under  the  laws  of  Louisiana,  had  expired.  Section  13  provided^ 
in  substance  that  the  clerk  of  the  court  should  safely  keep  the  ballot- 
boxes,  after  delivery  to  him  by  the  officers  of  election,  until  after  the 
next  regular  term  of  the  district  or  criminal  court  for  said  parish.  Con- 
testee urges  that  the  next  regular  term  of  the  district  or  criminal  court 
for  the  parish  of  Iberville  was  in  January,  1877,  two  months  after  the 
election,  and  that  after  the  lapse  of  said  term,  the  law  no  longer  obligat- 
ing the  clerk  to  safely  keep  the  ballot-boxes,  a  recount  of  such  boxes  or 
their  contents  was  illegal.  The  facts  are  that  the  time  for  holding  the 
term  of  the  regular  district  court  was  in  January,  but  no  court  was  held. 
There  were  two  claimants  to  the  office  of  district  judge.  One  of  these 
claimants  (and  the  one,  too,  who  was  afterward  declared  not  to  be  the 
judge)  went  through  the  form  of  holding  court;  but  no  business  what- 
ever was  transacted,  and  no  regular  term  of  court  was  held  until  the 
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iDODth  of  April.  But  grantiug  the  fact  that  the  term  of  court  had  elapsed 
between  the  time  of  the  electiou  and  the  recount,  would  that  fact  abridge 
the  power  of  Congress  in  determining  the  rights  of  claimants  to  seats  in 
its  body  to  take  the  ballot-boxes,  no  matter  what  might  be  the  lapse  of 
time;  and  if  satisfied  that  the  boxes  had  not  been  tampered  with,  and 
that  the  ballots  contained  in  them  were  the  identical  ballots  cast  at  the 
election,  to  open  the  boxes,  count  the  ballots,  and  decide  in  accordance 
with  the  result  of  said  recount?  But  the  committee  find,  after  thorough 
examination,  that  contestant  could  not  have  obtained  the  recount  at  a  date 
earlier  than  it  was  effected.  The  election  took  place  November  7,  but 
the  Wells- Anderson  returning  board  did  not  declare  any  result  until 
nearly  two  months  afterward.  After  that  declaration  the  contestant 
gave  notice  of  contest,  which  was  given  within  the  time  required  by  law. 
Daring  this  time,  and  until  the  Nicholls  government  was  established  in 
Louisiana,  the  state  of  affairs  was  such  that  few  or  no  courts  transacted 
business,  and  it  was  not  until  the  month  of  February  that  the  board  of 
canvassers  under  the  Nicholls  government  declared  any  results.  And 
thus  awaiting  final  action  of  these  two  boards  of  canvassers  were  any 
proceedings  by  contestant  delayed;  and,  further,  the  answer  of  the  con- 
testee  to  notice  of  contest  bears  date  "Washington,  D.  C,  January  20, 
1877,"  and  appears  to  have  been  served  some  time  thereafter.  Thus  the 
recount!  which  took  place  early  within  the  first  forty  daj^s,  granted  the 
contestant  by  law,  was  effected  at  as  early  a  date  as  the  case  permitted. 

The  proceedings  of  this  recount  (on  pp.  63, 64,  and  65,  Record)  appear 
to  this  committee  to  have  been  even  unusually  formal,  and  perfectly 
just  to  both  parties,  who  were  present;  the  one  in  person,  the  other  by 
attorney.  Nor  is  any  evidence  offered  or  claim  made  by  contestee  that 
this  recount  was  not  fairly  conducted  as  between  the  parties  in  contest; 
that  the  judge,  a  Republican,  presiding,  did  not  act  in  a  fair  and  impar- 
tial manner,  and  that  the  recount  was  not  duly  attested  and  authenti- 
cated; all  of  which  facts  appear  affirmatively  in  the  evidence  offered  by 
contestant.  The  law  directing  the  preservation  of  the  ballot-boxes  and 
ballots  for  such  recounts  is  found  in  section  13,  act  1872,  election  law  of 
Louisiana;  and  that  this  law  had  been  complied  with  is  shovni  in  the 
testimony. 

Authority  for  recounts  in  such  cases  is  found  in  McCrary,  section  280; 
2  Parsons,  599;  Thompson  m.  Ewing,  1  Brewst.,  192;  2  Brewst.,  2;  1 
Brewst.,  67  and  69;  2  Parsons,  537,  548,  and  553;  65  Penn.  St.  R.,  36; 
1  Brewst.,  162;  Cooley's  Const.  Lim.,  p.  625. 

That  the  contestant  specified  particularly  the  grounds  upon  which  he 
relied  is  apparent  from  the  pleadings.  That  the  proof  as  to  an  incor- 
rect original  count,  and  the  failure  to  count  votes  which  witnesses  swore 
to  having  voted,  was  fully  established  before  the  boxes  were  ordered  to 
1)6  opened  by  the  court,  is  likewise  shown. 

Many  of  the  commissioners  of  election  were  called  in  previous  to  the 
opening  of  the  boxes  at  said  recount,  to  identify  the  seals  and  their 
signatures  as  being  intact,  and  except  at  poll  7,  where  the  box  had 
Wn  sealed  but  not  signed,  they  did  so  identify  them ;  that  the  former 
and  present  clerk  of  court,  in  whose  possession  the  law  placed  tbese 
boxes  for  safe-keei)ing,  were  also  sworn,  and  testified  that  they  had 
^n  safely  preserved,  is  also  shown.  James  Crowell,  parish  judge, 
former  clerk,  pp.  59  and  115  Record,  says : 

Q.  Were  those  boxes  safely  in  your  possesHion,  Judge  Crowell,  until  you  delivered 
them  to  your  successor  ? — A.  Yes,  sir. 

.Q.  Would  it  have  been  possible  for  any  ono  to  have  tampered  with  those  boxes 
^itlottt  your  knowing  it? — A.  I  think  it  would  have  been  impossible. 
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Q.  Were  Dot  those  boxes  in  yonr  office  with  their  faces  or  fronts  tamed  out,  expos- 
ing the  seals  in  sach  a  way  that  had  they  been  interfered  with  at  any  time  the  fact 
would  have  been  noticeable  f — ^A.  Well,  as  they  came  in  I  placed  them  with  the  seals 
out,  in  the  main  office,  where  I  sat  myself,  and  I  took  the  seals  and  faced  them  outside 
between  the  end  and  the  records  of  the  parish  court  there. 

Q.  Are  the  fastenings  of  this  court-house  secure  f — ^A.  Yes,  sir. 

Q.  Would  it  be  possible  for  any  one  to  come  in  here  at  nisht  or  at  any  other  time 
without  your  being  aware  of  it! — ^A.  Not  without  breaking  the  windows. 

Q.  You  were  present  at  the  time  the  commissioners  examined  their  boxes  and  iden- 
tified them  as  being  in  the  same  condition  as  when  delivered  to  youT — A.  Yea,  sir. 

Q.  You  were  also  present  at  the  recount  of  these  vot«sf — ^A.  Yes,  sir. 

Q.  Were  those  boxes  at  the  recount  in  the  same  condition  as  when  they  were  deliv- 
ered to  you  ? — A.  Yes,  sir ;  the  same  as  when  I  got  them. 

J.  A.  Landry,  deputy  clerk  of  court,  p.  62  Record,  says: 

Q.  Mr.  Landry,  you  have  access  to  the  court-house  at  all  hours  T — ^A.  Yes,  air ;  I 
have  a  key  to  the  clerk's  office,  and  previously  I  had  a  key  to  the  sheriffs  office.  I 
have  access  to  the  sheriff's  office,  I  believe,  since  the  9th  of  January  last. 

Q.  Have  you  ever  at  any  time  left  the  court-house  or  the  clerk's  office  open,  or  in 
such  a  way  that  any  one  could  come  in  here  and  tamper  with  these  ballot-boxes  since 
they  have  been  in  the  clerk's  office  f — A.  Well,  no,  sir ;  I  never  have.  Whenever  I  was 
absent  or  went  away,  the  clerk  himself  was  here.  I  have  never  left  it  long  enough  to 
know  that  any  one  could  tamper  with  them  unless  I  should  have  caught  them  at  it. 

Q.  Then  can  you  testify  that  to  the  best  of  your  knowledge  and  belief  while  you 
have  been  here  these  boxes  have  been  safet — A.  Yes, sir;  I  have  always  seen  them 
there,  and  to  my  knowledge  they  have  not  been  tampered  with. 

Q.  You  see  the  boxes  every  day  or  two  f — A.  Yes,  sir. 

Q.  If  they  had  been  tampered  with  over  night  or  at  any  time,  would  that  fact  have 
been  noticed  by  you,  do  you  think f — A.  Yes,  sir;  so  far  as  I  know  the  boxes  have 
never  been  tampered  with  so  far  as  taking  any  papers  out  or  adding  any  papers  to 
them,  or  anything  of  that  kind.  * 

0.  H.  Gordon,  clerk  of  court,  pp.  66  to  110  Record,  says : 

Q.  You  are,  at  present,  clerk  of  the  parish  court  f — A.  Yes,  sir. 

Q.  You  are,  at  present,  in  custody  of  the  ballot-boxes  in  this  court  t — ^A.  Yes,  sir. 

Q.  Who  delivered  them  to  yout — A.  My  predecessor,  Judge  Crowell. 

Q.  Have  those  boxes  been  in  your  possession  ever  since  they  were  delivered  to  you 
up  to  the  present  time  ? — A.  Yes,  sir. 

Q.  Can  you  swear  positively,  beyond  all  (][uestion,  that,  to  the  best  of  your  knowledge, 
these  boxes  have  been  safely  in  your  keeping  up  to  the  present  time  T — A.  Yes,  sir. 

Q.  Are  the  fastenings  of  the  clerk's  office  here  secure  t — A.  Yes,  sir.  Always,  when 
we  go  away  from  here  at  night,  we  fasten  these  windows  on  the  outside,  ana  when 
they  slam  they  cannot  be  opened  from  the  outside  at  all. 

Q.  If  there  had  been  any  entrance  made  into  the  building  during  your  absence  from 
it,  could  you  have  detected  it  ? — A.  Yes,  sir.  They  would  have  had  to  break  the  lock 
or  pulledthe  wedge  from  the  fastenings  of  the  wmdows.  I  am  here  during  the  day 
all  the  time. 

Q.  From  whom  did  you  receive  the  ballot-boxes? — A.  From  Judge  Crowell,  my 
predecessor, 

Q.  Can  you  swear  positively,  to  the  best  of  your  knowledge^  that  while  those  boxes 
have  been  in  your  possession  they  have  not  been  tampered  with? — A.  Yes,  sir;  I  can 
swear  positively  that  while  those  boxes  have  been  in  my  possession  they  have  never 
been  touched  at  all.  They  wore  handed  over  to  me  when  thejudge  vacated  the  office, 
and  they  were  in  that  other  room  piled  ap  from  the  floor,  one  on  top  of  the  other;  and 
I  moved  them  from  there  and  put  them  under  this  table,  which  then  stood  by  that 
window,  and  after  that  I  cleaned  up  here  a  little  bit,  and  I  moved  this  table  over  here 
and  put  the  boxes  where  you  find  them  now,  on  top  of  the  table  I  handled  them 
around,  and  I  might  have  handled  them  carefully  if^  had  thought  there  was  going  to 
be  a  contested  election  ease;  but,  not  knowing  anything  about  it,  I  did  not  pay  much 
attention.     I  mi^ht  have  left  them  where  they  were. 

Q.  Were  not  those  boxes  piled  up  in  the  room  with  their  seals  facing  outward,  so 
that  they  could  be  seen  every  day  as  you  came  in  f — A.  Yes,  sir ;  they  were  turned 
right  around  the  reverse  of  the  way  they  are  now  in  that  room  on  that  other  side. 

Q.  If  those  boxes  had  at  any  time  been  tampered  with  over  night,  could  you,  on  the 
next  day  when  you  came  in,  have  noticed  that  fact  from  the  difference  in  the  papers 
and  iu  the  seals  f — A.  Easily,  sir.  1  would  not  only  notice  the  fact  of  the  boxes  hav- 
ing been  tampered  with,  but  I  would  notice  the  fact  that  some  of  these  windows  and 
doors  had  been  tampered  with  in  order  to  get  in  here. 

Q.  Would  it  be  possible  for  any  one  to  enter  this  office  where  these  boxes  were  kept 
without  leaving  some  traces? — A.  No,  sir. 
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Q.  Are  the  fastenings  of  the  windows  and  the  doors  secure  f — A.  Yes,  sir. 

Q.  Are  you  or  some  of  your  deputies  here  always  during  the  day  t — ^A.  Yes,  sir ;  I 
am  here  nearly  all  day  from  the  time  I  come  here  in  the  morning.  I  get  here  about  7 
o'clock,  and  go  to  dinner,  and  I  am  back  here  about  1  o'clock,  and  I  stay  until  I  lock 
it  up  myself  at  night. 

Additional  tetttimon^  of  the  commissioners  themselves,  showing  con- 
clusively that  the  ballot-boxes,  when  brought  forward  for  the  piu^ose 
of  the  recount,  had  not  been  tampered  with,  will  be  noticed  further 
when  each  poll  is  taken  up  separately.  Suffice  it  to  say  that  the  evi- 
dence is  conclusive  that  the  ballot-boxes  had  been  safely  kept,  and  had 
not  been  tampered  with  between  the  time  of  the  election  and  that  of  the 
lecount. 

Such  being  the  case,  the  presumption  follows  that  the  ballots  found 
in  the  boxes  when  the  recount  was  made  were  the  identical  ballots  cast 
at  the  election.  The  peculiar  character  of  the  case,  and  the  fact  that  in 
the  parish  of  Iberville  the  party  of  which  contestee  was  the  nominee 
was  largely  in  excess  of  the  other  party,  render  it  necessary  for  the 
committee  to  notice  at  some  length  the  history  of  the  election  in  that 
parish,  and  to  set  forth  the  causes  which  operated  to  deprive  contestee 
of  his  party  strength.  It  is  true  that  Iberville  is  largely  Bepublican, 
but  the  evidence  is  conslusive  that  the  leaders  of  the  Eepublican  party 
in  Iberville,  as  well  as  some  of  the  most  prominent  Republicans  in  the 
State,  were  opposed  to  the  election  of  contestee,  and  combined  to  defeat 
him.  The  testimony  of  W.  W.  Wharton,  pp.  33, 121,  Record ;  Wailes, 
R.,  p.  116;  Gordon,  R.,  p.  108;  Robertson,  R.,  p.  103;  Holmes,  R.,  p. 
113;  Ennis,  R.,  p.  90;  A.  J.  Gordon,  R.,  p.  96;  Loud.  JR.,  p.  67 ;  Bess, 
B.,  p.  97 ;  Commager,  R.,  p.  99 ;  Hunter,  R.,  p.  90 ;  Barnes,  R.,  p.  93 : 
Deslonde,  R.,  p.  43 ;  Roberts,  R.,  p.  84 ;  Weightman,  R.,  p.  85,  as  well 
as  that  of  others,  shows  very  strong  opposition  to  the  election  of  the 
contestee  in  Iberville  Parish  on  the  part  of  the  Republicans  themselves. 

The  following,  from  the  testimony  of  Hon.  W.  W.  Wharton,  pp.  33^121, 
Eecord,  sheds  much  light  upon  the  manner  in  which  this  fight  within 
the  Bepublican  ranks  against  the  contestee  was  conducted : 

,  Q.  Then,  what  was  the  decision  and  determination  among  your  friends  and  yourself 
ui  reference  to  Dr.  DarralFs  defeat  ? — A.  The  determination  was  come  too  early  in  the 

fetf  that  if  I  would  take  hold  of  the  canvass  here  and  organize  the  party  thoroughly, 
shoald  he  supported  for  the  senate  throughout.  When  it  was  ascertaincid  that  Wake- 
field was  a  candidate,  and  io formation  was  given  that  Dr.  Darrall  was  supporting  Mr. 
Wakefield,  and  the  conduct  of  Dr.  Darrall  appeared  to  me  conclusive  that  he  was  sup- 
porting Wakefield  and  giving  me  merely  a  negative  assistance  in  this  parish,  whilBt 
opposing  me  elsewhere,  I  called  my  friends  together  to  discuss  the  matter.  We  dis- 
cmed  it  many  times,  and  we  came  to  the  conclusion  that  we  would  hold  the  matter 
over  the  doctor's  head ;  that  we  would  not  indorse  him  in  the  proceedings  of  our  con- 
vention ;  that  we  would  hold  it  over,  him  and  that  I  would  talk  to  him  and  notify  him, 
And  that  some  of  my  friends  would  talk  to  him,  and  sound  him,  and  ascertain  his  views 
in  reference  to  the  matter;  and  that  in  case  it  was  necessary  to  proceed  to  extreme 
measures  to  force  him  to  support  me,  the  regular  nominee,  we  should  do  so.  Most  of 
nay  personal  friends  were  very  active  in  the  matter.  Others  of  my  political  friends 
wen  negatively  acquiescent  about  it ;  but  the  entire  direction  of  the  matter  in  this 
pftrish  was  in  my  hands,  as  far  as  the  canvass  was  concerned. 

.Q.  Was  not  the  electtion  also  in  your  hands,  in  so  far  as  regards  the  printing  of  the 
tickets,  the  general  management  of  affairs,  the  distribution  of  the  tickets,  &c.  f — 
A.  After  the  preliminary  organization  of  the  parish,  and  after  we  had  secured  the 
pHrish  committee  and  the  parish  convention,  I  was  appointed  by  the  committee  as 
(bairman  of  the  campaign  committee  of  the  parish,  with  power  to  conduct  the  can- 
vas, arrange  meetings,  disburse  funds,  print  tickets,  and  do  everything  else  in  refer- 
ence to  the  matter.  1  was  anpointed  at  a  meeting  of  the  committee.  I  believe  the 
▼iee-president.  Judge  Crowell,  was  in  the  chair  at  the  time. 

.Q.  What  were  your  reasons  for  keeping  the  matter  a  secret  in  the  parish  of  Iber- 
ville to  a  certain  extent  excei)t  as  among  your  particular  and  personal  friends  f — A. 
|J>r  this  reason,  that  I  wanted  to  do  two  things,  to  be  elected  myself  and  to  beat  Dr. 
J^armll.    To  do  this  it  wjw  necessary  to  avoid  any  handle  that  the  opposition  to  myself 
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might  take  np.  I  was  opposed  very  bitterly  here  by  Senator  Allain  and  his  frieni 
who  would  have  seized  npon  anything  of  the  kind  as  a  weapon  to  fight  me  with.  Da 
ing  the  day  of  an  election  it  is  very  easy  to  get  up  quite  a  disturbance  by  anythin 
of  that  kiud.  On  consnlting  with  my  friends,  we  agreed  that  the  leaders  should  I 
thoroughly  conversant  with  the  matter  themselveSf  sound  their  own  leading  mei 
have  it  understood,  and  carry  it  out  that  way.  In  certain  localities  of  the  parit 
where  the  opposition  to  me  was  strongest,  we  would  proceed  quietly  and  do  but  littl 

Qt  Did  you  yourself  bring  up  from  New  Orleans  those  tickets  that  were  print* 
with  Darrall's  name  on  them,  others  that  had  the  name  of  J.  H.  Acklen  on  thei 
and  others  with  the  name  of  the  Congressman  left  io  blank  ? — A .  Yes,  sir ;  I  had  the 
printed  myself  and  brought  them  here. 

Q.  Where  did  you  have  them  printed  f — ^A.  In  New  Orleaus,  by  a  man  by  the  nai 
of  Hopkins,  on  the  comer  of  Camp  and  Common  streets,  in  the  Storey  Building. 

Q.  Did  you  distribute  all  those  tickets  yourself! — A.  All  that  I  Drought  up, 
nearly  all ;  there  were  a  couple  of  hundred,  perhaps,  that  I  did  not  distribute, 
gave  out  every  ticket  myself. 

Q.  Give  the  names  of  some  of  those  men  that  you  distributed  tickets  to. — A.  I  w 
give  the  names  of  all  of  them.  I  will  state,  in  the  first  place,  that  I  gave  to  no  o 
only  one  kind  of  ticket ;  that  is,  I  gave  to  no  one  a  ticket  that  did  not  nave  Dr.  Df 
rail's  name  on  it  without  at  the  same  time  giving  him  a  ticket  with  his  name  on 
I  gave  Mr.  Deslonde  tickets  with  Dr.  Darrall's  name  on,  tickets  with  Mr.  Acklei 
name  on,  and  tickets  without  either  name  en;  I  gave  the  same  to  Mr.  Davidson, 
Mr.  Barnes,  to  Mr.  Ennis,  and  to  Mr.  Harris,  who  were  both  together ;  to  Prest< 
and  to  Robertson,  from  the  third  ward,  who  were  both  together,  and  to  Mr.  Gordo 
in  town  here,  who  came  to  the  house  for  them.  I  sent  some  by  Mr.  Tate  and  by  sot 
one  else  that  Davidson  sent  here  from  Bayon  Goula  to  get  some  tickets. 

Q.  Were  you  not  surprised  on  the  next  day  after  the  election  at  the  returns 
made  by  the  commissioners  in  regard  to  the  Congressional  vote  f — A.  I  was  not  st 

Srised  at  all  when  I  found  out  how  the  votes  had  been  counted.  I  wrs  at  half  a  doz* 
iflferent  polls  during  the  day,  and  I  was  here  at  this  poll  when  they  counted  t 
votes.  Isaw  them  commence  to  read  oft"  the  tickets  and  thought  it  was  all  rig! 
and  went  off  to  get  my  supper  or  a  drink  or  something,  and  when  I  came  back  I  foui 
that  they  had  count^'d  only  half  a  dozen  tickets  in  that  waj',  and  had  then  coi 
menced  to  count  them  all  in  bulk.  That  was,  may  be,  an  hour  or  three-quarters 
an  hour  after  the  counting  commenced.  Just  about  that  time  the  box  from  the  thi 
ward  came  in,  sealed  and  delivered,  and  I  asked  Mr.  Talbot,  **How  did  yon  g 
through  so  quick  as  this!"  He  said,  "We  counted  the  votes  straight  in  bulk.-'  Th( 
1  knew  that  the  votes  in  that  box  had  been  counted  straight.  I  said,  **You  count 
all  the  black  tickets  straight  Republican?"  He  said,  "Yes,  and  all  the  others  tl 
same  way."  Then  I  knew  that  all  the  Republican  tickets  that  ha<l  your  name  i 
them  ana  all  the  blanks  had  been  credited  to  Darrall.  Whilst  I  was  considering 
my  mind  whether  I  should  iusist  upon  a  recount,  the  box  from  the  Wharton  schoc 
house  came  in,  and  I  asked  Mr.  Bruce,  "  How  did  you  count  the  votes  there  ?*'  1 
said,  **  We  took  all  the  black  tickets  and  tallied  them  straight,  and  then  read  t] 
scratched  tickets."  He  said,  '* Why?"  "Why,"  I  said,  **I  thought  you  would  re^ 
them  out  one  by  one."  A  little  while  afterwards  he  came  back  to  me  and  sai 
**Noland  tells  me  that  you  had  some  tickets  printed  with  Acklen's  name  on  them 
I  said,  *' Yes."  Said  he,  **  Do  you  think  there  was  any  incur  bpx  ?"  I  said,  •' I  kno 
there  was  one  in  there,  for  I  voted  one  myself."  He  said,  **  We  counted  it  for  tl 
doctor,  then."  He  said,  "What  are  we  going  to  do  about  it  now?"  I  said,  "I  « 
not  know ;  you  had  better  let  it  alone."  I  had  come  to  the  conclusion  that  it  w 
better  to  let  it  alone  until  I  saw  what  was  the  next  best  thing  to  do. 

It  is  not  gaiusaid  that  the  regular  Republican  tickets  for  this  parie 
were  all  in  the  hands  of  Wharton  for  distribution,  nor  that  thei 
straight  Republican  black-back  tickets  on  which  contestant's  nan 
appears  were  printed  and  distributed  before  the  election.  Out  of  tl 
12,000  printed  for  this  parish  6,000  bore  the  name  of  contestant,  4,0( 
were  blank  as  to  member  of  Congress,  and  2,000  had  the  name  of  coi 
testee.  That  they  were  quietly  distributed  throughout  the  parish  tl 
night  previous  and  the  day  of  the  election  is  shown  in  the  testimony  < 
W.  W,  Wharton  (Record,  pp.  33,  121), C.  H.Gordon  (p.  108),  James  I 
Tates  (p.  57),  E.  A.  Verrett  (p.  270),  P.  Cr.  Deslonde  (pp.  42,  202),  Fre- 
Robertson  (p.  103),  A.  J.  Barnes  (p.  93),  Lycurgus  Bess  (p  97),  OharU 
A.  Brusl6  (p.  51),  Charles  Commager  (pp.  99,  100),  Giles  Hunter  ( 
100),  A.  J.  Ennis  (p.  90). 

The  con  testee  adduces  the  testimony  of  Craig  (Record,  p.  272),  Carriell 
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(p.  196),  Wilson  (p.  266),  Coleman  (p.  255),  Frank  Deslonde,  (p.  205), 
Davidson  (p.  250),  Piernas  (p.  261),  and  Verrett  (p.  209),  to  show  that,, 
though  given  out^  these  tickets  were  not  voted,  simply  because  these 
witnesses  allege  they  did  not  discover  them  in  the  boxes  during  the 
original  count  of  the  votes  on  the  day  of  the  election.  The  witness 
Davidson  alleges  he  destroyed  1,000  bearing  Acklen's  name,  w^ich  were 
given  to  him  for  distribution.  The  manner  of  the  count  at  the  difi'erent 
polls,  however,  in  the  opinion  of  this  committee,  entirely  precludes  any 
definite  testimony  as  to  examinations  of  tickets  bearing  contestant's 
name;  and  the  weight  of  the  testimony  conclusively  shows  that  these 
tickets  were  not  only  distributed  to  the  voters,  but  voted,  and  that  the 
commissioners  of  election,  either  unaware  of  the  fa<;t  that  such  tickets 
were  in  the  boxes,  as  they  generally  so  testify,  or  willfully,  by  counting 
^em  in  bulk  and  simply  from  the  headings^  credited  the  contestee  with 
a  large  number  of  these  votes  that  bore  the  name  of  the  contestant. 

As  the  change  in  this  parish  by  a  recount  was  a  large  one,  this  com- 
mittee, in  a  careful  and  thorough  investigation  of  all  the  facts  con- 
nected therewith,  have  deemed  it  best  to  take  up  and  treat  each  poll 
and  all  the  evidence  on  both  sides  connected  thcrewilli  separateh',  not 
only  as  to  the  distribution  of  these  Acklen  and  blank  tickets,  the  manner 
of  the  count  of  the  votes,  but  also  as  to  the  identification  of  the  box  by 
one  or  more  of  the  commissioners  who  signed  and  delivered  it  to  the 
clerk.  An  examination  of  the  recount,  as  compared  with  that  made 
by  the  commissioners  of  election,  shows  the  changes  at  polls  1,  2,3,  4^ 
5, 6,  and  7"  to  be  material,  and  all  in  favor  of  contestant,  with  the  ex- 
ception of  poll  3,  where  there  is  a  gain  of  17  votes  for  contestee. 
The  other  polls  show  but  slight  changes,  there  being  at  poll  9,  however, 
where  the  contestant  was  originally  credited  by  the  commissioners  of 
election  with  121  Republican  votes,  by  reason  of  the  Democratic  com- 
missioner having  been  secretly  apprised  of  the  fact  that  Acklen's  name 
would  appear  upon  the  Republican  ticket,  one  vote  is  found  among 
these  for  contestee.  At  no  other  poll  does  it  appear  that  the  Demo- 
cratic commissioner  was  aware  of  such  a  fact ;  on  the  contrary,  each  and 
^  testify  that  they  were  unaware  of  the  existence  of  these  tickets 
bearing  Acklen's  name  until  after  the  election,  and  failed  to  examine 
any  of  them,  with  that  name  in  view,  during  the  count. 

At  poll  1,  it  appears  from  the  testimony  of  contestee's  witness,  J.  8. 
Davidson  (Record,  p.  250),  that  he  gave  to  Verrett,  an  ofttcer  at  this  poll, 
two  packages,  of  600  tickets  each,  one  containing  solely  the  tickets  blank 
astomemtorof  Congress,  and  the  other,  Acklen  and  Darrall  tickets  mixed 
together.  It  further  appears  that  this  officer,  Verrett  (Record,  p.  260),  who 
is  also  contestee's  witness,  testifies  that  he  "  gave  them  to  several  gentle- 
men around  there,  and  they  distributed  them,  and  I  distributed  some  of 
them  myself,  inside  of  the  rogm  where  the  poll  was."  Rev.  James  H. 
Tate,  Republican  (Record,  p.  57),  likewise  testifies  that  he  saw  them 
circnlatiug  around,  and  that  they  were  being  given  out  to  the  voters, 
and  also  that  he  himself  voted  one. 

It  farther  appears  from  the  testimony  of  Amad^eRoth,  commissioner 
(Becord,  p.  56),  that  the  tickets  were  not  scrutinized,  but  counted  as 
straight  Republican  or  straight  Democratic.    He  says: 

.  IJQitt  headed  the  tickets,  and  when  I  saw  it  was  a  straight  Bepublican  ticket  I  put 
It  down,  and  when  it  was  a  straight  Democratic  ticket  I  put  it  down. 

This  is  corroborated  by  other  testimony  at  that  poll. 

But  the  contestee  claims  that  at  the  recount  the  paper  covering  the 
^^  appearcMl  fractured  or  torn,  and  although  the  clerk  alleged  that  this 
had  occurred  through  his  carelessness  in  moving  the  boxes  from  one 
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part  of  the  room  to  another,  yet  this  committee,  with  a  strict  regard  to 
the  interests  of  both  parties,  and  p^ticularly  those  of  contestee,  on  a 
recount,  refuse  to  accept  this  box  as  recounted,  but  let  it  stand  as  orig- 
inally returned  in  favor  of  contestee. 

BOLL  2 — BAYOU  GOULA. 


supervisor's  return. 

Acklen 115 

Parrall 394 

Packard 394 

Nicholls 115 


RECOUNT. 

Dem.       Rep.  Total.  BUmki. 

Acklen 114        226  340        90 

Darrell —         86  86 


J.  L.  Davidson,  colored  Republican,  and  witness  for  contestee,  alleges 
(Record,  p.  248)  that  he  received  from  Wharton  2,500  tickets  the  night 
before  the  election,  and  that  1,000  bore  the  name  of  Acklen.  He  alleges 
that  he  and  Whittecoe  examined  and  separated  the  Acklen  tickets  that 
night  at  his  room;  that  he  retained  these  Acklen  tickets  at  his  own 
room,  while  Whittecoe  took  the  box  and  all  the  other  tickets  to  his  own 
room,  some  distance  away.  This  latter  fact  is  corroborated  by  Whit- 
tecoe, another  of  contestee's  witnesses,  who  says  (Record,  p.  275)  that 
they  ^^  selected  them  (the  Acklen  tickets)  all  out  and  left  them  at  Da- 
vidson's house."  He  also  says  that  he  was  at  the  poll  at  half  past  five 
o'clock  next  morning,  with  these  tickets  for  distribution.  But  David- 
son alleges  that  he  distributed  the  tickets.  Unless  Davidson  did,  as 
this  committee  are  led  to  believe,  distribute  these  Acklen  tickets,  then 
here  is  a  conflict  of  testimony  on  this  point;  but  he  admits  (same  page), 
on  being  asked  as  to  their  being  at  his  poll : 

I  seen  just  an  hour  by  sun,  or  perhaps  later — I  seen  some  of  them,  but  not  more  than 
five;  I  think  it  was  about  two,  lying  inside  of  the  room — inside,  back  of  the  poU; 
how  they  came  there,  I  don't  know. 

This  clearly  indicates  their  presence  at  the  poll;  but  he  further  says, 
p.  250,  that  he  sent  to  Wharton  for  500  more  by  a  man  named  Joe  Har- 
die,  and  he  received  from  him  the  500  sent  for,  all  of  which  were  blank 
as  to  member  of  Congress.  From  the  testimony  of  W.  W.  Wharton, 
Davidson  was  in  the  movement  to  distribute  these  Acklen  and  blank 
tickets,  and  from  his  own  admissions  he  played  a  double  part ;  either 
he  deceived  Wharton  or  Whittecoe,  and  as  Whittecoe  is  a  very  ignorant 
negro  and  testifies  he  can  barely  read  and  cannot  write,  it  most  probably 
was  this  latter. 

But  the  distribution  of  these  tickets  at  this  poll  is  proved  beyond 
question  by  the  testimony  of  P.G.  Deslonde,  contestee's  witness  (Record, 
pp.  42  and  43) : 

Q.  Did  you  receive  any  tickets  from  Mr.  Whafton  yourself! — A.  I  did. 

Q.  Were  those  tickets  you  distributed  the  black-back  tickets  ? — A.  Yes,  sir. 

Q.  All  of  them? — A.  Yes,  sir.  I  gave  a  bunch  of  them  each  to  some  of  my  friends. 
I  took  them  to  be  Republican  tickets,  because  they  were  headed  Republican  tickets. 

Q.  Were  they  alike  in  every  respect,  with  the  exception  of  the  names  you  have 
mentioned? — A.  Yes,  sir.  In  the  morning  I  took  all  these  tickets  to  be  Republican 
tickets.  During  the  day  I  discovered  the  name  of  Mr.  Acklen  upon  the  tickets  and 
that  some  were  blank.    Therefore  I  discovered  that  there  were  three  tickets. 

This  is  corroborated  by  Wharton,  who  says  he  gave  these  tickets  to 
Deslonde;  and,  further,  this  same  witness  again  establishes  their  circu- 
lation at  this  poll  by  saying,  in  answer  to  the  question  (Record,  p.  43) : 

Q.  In  visiting  the  various  polls  of  the  parish  on  the  day  of  the  election,  did  you  see 
the  Republican  ticket  with  Mr.  Acklen^s  name  on  it  at  more  than  one  poll  T — A.  No, 
sir;  I  saw  them  when  I  came  back  about  three  o'clock  at  Bayou  Goula  poll. 
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Thus,  the  question  as  to  their  circulation  here  is  deemed  by  this  com- 
mittee to  be  conclusively  settled. 

The  only  parties  testifying  to  having  been  present  or  possessing  any 
knowledge  of  the  manner  of  the  count  of  the  votes  at  this  poll,  are  — 

William  A.  Smith  (Record,  page  54) ;  J.  S.  Davidson  (Record,  pages  39 
and  23) ;  Bazile  Craig  (Record,  page  274) ;  and  William  Whittecoe  (Rec- 
ord, page  276).  This  latter  testifies  that  he  was  only  present  part  of  the 
time,  and  as  he  knows  very  little  of  the  count,  his  testimony  will  not  be 
considered. 

William  A.  Smith,  Democratic  commissioner,  poll  2  (p.  54,  Record), 
says: 

Q.  Describe  the  manner  in  which  tiie  votes  were  counted. — A.  The  box  was 
opened  and  the  tickets  were  taken  out,  and  the  Democratic  tickets  were  strung  on  a 
Btriog,  and  the  Republican  tickets  were  strung  on  a  string,  and  the  scratched  tickets 
ftlflo,  and  then  they  were  taken  and  called  off  of  each  string. 

Q.  In  the  way  in  which  you  counted  the  tickets  at  that  poll  could  J.  H.  Acklen^s 
name  have  been  on  any  ot  them  without  your  seeineit  ?— A.  Yes,  sir. 

Q.  You  say  you  did  not  scrutinize  the  votes  f — A.  No,  sir ;  I  never  looked  at  them. 

J.  S.  Davidson,  Republican  commissioner,  poll  2  (pp.  39  and  23, 
fiecord),  says: 

Q.  How  were  the  tickets  at  that  poll  counted  after  the  election  f  Were  they  counted 
u  straight  Republican  tickets,  and  so  on  T  Were  they  sorted  off  and  counted  in  that 
v»y,  or  were  tney  read  by  name  through  each  ticket  f — A.  They  were  not  read  name 
bj  name.  They  were  taken  out  by  one  commissioner  and  counted  as  a  straight  Re- 
publican ticket,  or  straight  Democratic  ticket,  or  scratched  tickets.  They  were  put 
off  in  three  different  piles. 

Q.  How  many  tickets  were  put  on  the  string  before  the  counting  began  ? — A.  They 
struDg  them  all  and  they  counted  them  afterward. 

Bazill  Craig,  Republican  commissiouj^r,  poll  2  (p.  274,  Record),  says 
(Barrall's  witness) : 

Q.  After  you  put  them  on  the  string,  who  counted  them? — A.  Robert  Hebert  kept 
one  tally-sheet,  and  Mr.  William  Sraitn  kept  the  other ;  and  I  took  the  tickets  out  of 
the  box,  and  so  did  he,  and  we  strung  the  tickets.  All  the  straight  Republican  tickets 
vent  on  a  string,  and  all  the  straight  Democratic  tickets  was  put  on  a  string,  and  aU 
tho0e  that  was  scratched  was  put  to  themselves;  and  in  taking  out  the  tickets  we 
tximined  to  see  which  was  the  straight  Republican ;  and  we  read  them  and  found 
that  all  those  were  Republican,  and  they  were  put  down  in  that  way,  and  the  straight 
Democratic  tickets  all  put  down  the  same  way ;  and,  after  putting  them  on  a  string,  we 
then  counted  them. 

Q.  Now,  Mr.  Craig,  how  did  you  string  these  tickets?  Did  you  use  a  needle  and  a 
itrinKt— A.  Yes,  sir. 

Q.  Where  did  you  pass  the  needle ;  through  the  center  f — A.  It  was  done  in  such  a 
manner  that  I  cannot  say  whether  they  were  all  through  the  center  or  not.    We 

Sicked  them  up,  and  put  them  sufficiently,  some  half-way,  some  perhaps  not  exactly ; 
Qt  we  put  them  as  near  the  center  as  we  could,  to  my  recollection. 
Q.  Then,  in  stringing  the  tickets,  you  strung  them  all  on  a  string  by  passing  the 
needle  as  near  the  center  as  you  could  ? — A.  Yes,  sir. 

Q.  Now,  Mr.  Craig,  if  you  were  to^  string  several  hundred  of  these  tickets  through 
the  center,  in  the  manner  yon  have*  described,  on  a  string,  do  you  think  you  could 
easilr  see  the  center  of  the  ticket  without  a  great  deal  of  trouble  in  examining  it  ? — 
A.  No,  sir ;  we  could  not. 
Q.  And  they  were  counted  on  the  string! — A.  Counted  on  the  string,  sir. 

The  committee  have  observed  that  the  Congressman's  name  appears 
just  abont  the  center  of  this  black-back  ticket,  and  as  there  were  375  of 
them  strung  on  a  string  by  the  needle  used  being  passed  through  the 
center  of  the  ticket  before  they  were  counted  at  this  poll — and  all  the 
testimony  goes  to  show  that  they  were  counted  after  they  were  strung — 
it  is  easily  understood  how  such  a  mistake  as  shown  by  the  recount 
could  have  occurred,  for  it  would  be  impossible  for  any  commissioner  to 
8^  where  the  Congressman's  name  appeared  after  the  tickets  were  on 
the  string. 
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And  again,  among  those  present  at  the  count  and  testifying,  David- 
son (Whittecoe,  who  was  not  present  but  a  short  time,  except^)  is  the 
only  commissioner  or  person  aware  of  these  tickets  being  there.  He 
seems  to  have  suggested  the  stringing,  and  therefore  if  his  testimony 
about  the  1,000  Acklen  tickets  be  true,  the  question  is,  was  this  stringing 
of  tickets  not  effected  by  him  for  some  ulterior  purpose  t 

P.  G.  Deslonde,  who  was  not  present  at  the  count,  but  who  con- 
versed with  Robert  Hebert,  who  also  counted  the  tickets  at  that  poll, 
but  whose  testimony  is  not  to  be  found  in  the  record,  says  (Record,  p. 
43): 

Q.  Did  you  not  ascertain  that  those  tickets  were  generally  counted  in  hulk  ? — A, 
Yes,  sir ;  that  was  the  remark  in  the  parish ;  that  they  were  counted  as  straight 
tickets. 

Q.  After  the  election,  was  it  found  that  they  had  been  voted  at  any  poll  in  the 
parish  ? — A.  Yes,  sir ;  only  in  the  ward — in  Grosue  Tete. 

Q.  Had  they  been  voted  at  any  other  poll  in  the  parish,  so  far  as  you  heard? — ^A. 
No,  sir;  by  hearsay.  Mr.  Hebert  told  me  that  there  might  be  about  nve  tickets  waf 
voted  there. 

Q.  Where  f — A.  Bayou  Goula,  poll  No.  2. 

Q.  Was  it  not  a  matter  of  public  notoriety  in  the  parish  after  the  election  that  manv 
of  those  tickets  bearing  the  name  of  J.  H.  Acklen  on  them  and  many  of  the  blan£ 
tickets  were  voted  ? — A.  Yes,  sir ;  I  heard  some  of  the  commissioners  of  election  men- 
tion that ;  among  them  Mr.  Robert  Hebert.  I  asked  him  how  the  poll  was  down  a1 
Bayou  Goula,  and  he  stated  to  me  that  he  thought  there  was  some  considerable  scratch- 
ing done  there. 

Q.  Do  you  mean  by  scratching  the  voting  of  those  tickets  with  my  name  on  theiu  f— 
A.  He  alluded  to  the  Congressman  at  that  time.  I  asked  him  if  Darrall  had  received 
a  solid  vote  down  there.     He  stated  to  me  that  there  was  somd  scratching  done. 

Q.  Do  you  mean  the  voting  of  the  blank  tickets? — A.  I  think  that  was  the  under- 
standing  of  Mr.  Hebert. 

Q.  That  was  your  understanding  of  it  ? — A.  Yes,  sir;  that  was  my  construction  of  it 

Q.  Not  that  the  Republican  tickets  had  the  name  of  Dr.  Darrall  scratched  off  in  ini 
or  pencil  ? — A.  No,  sir. 

Now,  if  this  witness  is  to  be  credited,  here  was  one  of  the  commission- 
ers who  knew  that  such  tickets  for  Acklen  or  blanks  for  Darrall  were  in 
the  box,  but  who  fails  to  count  them  for  Acklen  or  deduct  them  from 
the  vote  for  Darrall;  for  this  committee  find  that  Acklen  and  Darral] 
are  credited  with  their  full  party  vote  by  these  commissioners'  returns. 
(See  returns.)  Thus,  if  this  witness  Deslonde,  who  is  contestee's  witness 
(Eecord,  p.  201),  tells  the  truth,  there  was  collusion  between  Hebert  and 
Davidson  not  to  count  for  contestant  those  votes  cast  for  him  in  Repub- 
lican tickets.  Thus  the  entire  evidence  leads  this  committee  to  the  con- 
clusion that  either  through  accident  or  design  the  tickets  bearing  con- 
testant's name  in  the  box  of  this  poll  were  not  counted  for  him. 

These  tickets  were  found  on  the  recount  in  apparently  the  same  con- 
dition in  which  they  had  been  put  in  the  box  after  the  count  of  the  votes 
by  the  commissioners,  viz,  strung  together  and  tied  up. 

C.  H,  Gordon  (Record,  p.  Ill)  says: 

Q.  Do  you  remember  one  box  iu  which  all  the  tickets  were  all  strung  on  a  string  ? — 
A.  Yes,  sir ;  that  was  the  box  from  the  first  ward,  and  the  tickets  were  all  strung 
through  the  middle. 

Q.  That  was  the  box  from  poll  number  2  at  Bayou  Goula  f — A.  Yes,  sir. 

Q.  Did  not  that  string  of  tickets  have  the  appe.irauce  of  being  in  the  box,  just  as 
they  had  been  placed  there  by  the  commissioners  f — A.  Yes,  sir  ;  the  same  natural  ap- 
pearance. In  fact,  I  met  Mr.  Davidson  down  iu  the  city,  and  I  asked  him  about  it, 
and  I  told  him  the  impression  that  had  been  broiiglit  to  bear  that  those  tick(*ts  had 
been  tampered  with,  and  I  asked  him,  **  How  did  you  count  ycmr  tickets  iu  your 
boxes!"  He  said,  *'  We  just  strung  them  together  on  a  string  and  counted  tlu'm  one 
by  one,  just  as  you  would  count  money." 

This  is  corroborated  by  C.  W.  Colton  (Record,  p.  115)  and  G.  H.  Har- 
rison (Record,  p.  119).    The  box  at  this  poll  was  sealed  with  a  band  of 
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paper  that  was  first  put  on  with  mucilage  and  then  sealed  with  wax. 
Bazile  Craig,  contestee's  witness,  says  (Record,  p.  274) : 

Q.  Did  you  assist  in  sealiug  the  box  at  that  poll,  Mr.  Craifi^f — A.  Yes,  sir. 

Q.  Over  the  key-hole  f — A.  Yes,  sir  j  aud  then  we  took  the  candle,  with  some  red 
sealing-wax,  and  melted  it  snfficiently  and  covered  the  paper  around  the  edges  with 
the  wax  entirely. 

Q.  Did  Mr.  Smith  have  anything  to  do  with  sealing  the  box,  as  yon  recollect  f — A. 
Mr.  Smith  was  right  there  and  helx)ed  to  do,  for  one  had  the  candle  and  the  other  had 
the  wax. 

Q.  Id  the  way  that  box  was  sealed  up,  could  it  have  been  opened  without  the  seals 
that  you  put  on  or  the  paper  that  you  put  over  have  been  broken! — ^A.  No,  sir. 

W.  A.  Smith,  commissioner  at  poll  2  (Record,  p.  54),  says : 

Q.  Was  the  box  sealed f — A.  Yes,  sir. 

Q.  What  did  you  do  with  the  box  ?— A.  Brought  it  here  and  delivered  it. 

Q.  Was  the  box  safely  in  your  possession  and  sight  until  you  delivered  it  to  the 
clerk!— A.  Yes,  sir. 

(The  box  referred  to  by  the  witness  was  here  produced  by  the  clerk  of  the  court 
for  identification.) 

Q.  Is  that  the  box  as  you  delivered  it  to  the  clerk  ? — A.  I  think  that  is  the  box 
yes,  sir. 

The  feet  that  the  box  was  intact  at  the  time  of  being  reopened  for 
the  recount  is  further  shown  in  the  testimony  of  G.  H.  Harrison,  G.  W. 
Colton,  and  J.  H.  Shanks,  aside  from  the  testimony  of  James  Crowel . 
and  C.  H.  Gordon,  is  corroborative  of  the  fact.  The  committee  unhesi- 
tatingly decide  that  the  vote  of  this  poll  should  stand  as  recounted. 

POLL  4— WHABTON  UNION  SCHOOL. 
SUPERVISOR'S  RETURN. 

Acklen 33 

Darrall 128 

RECOUNT. 

Dem.    Rep.  Total.  Blanks. 

-Acklen 32       2  34  oi 

I>arraU —    105  105  '^^ 

Packard 128 

Nicholls 3;i 

These  Acklen  and  blank  tickets  were  distributed  here  by  0.  H.  Gor- 
^n  (p.  108),  and  also  by  Senator  Wharton. 

The  count  of  the  votes  was  made  in  bulk,  as  appears  from  the  testi- 
mony of  N.  L.  Bruce,  Democratic  commissioner  for  poll  4  (Record,  p.  47), 
who  says : 

Q.  Describe  the  manner  in  which  the  votes  at  that  poll  were  counted. — A.  We  first 
selected  out  the  straight  tickets,  both  Democratic  and  Republican,  and  would  glance 
•attbemor  glance  through  them,  and  then  take  them  down  as  so  many  straight  tickets. 
I  woold  take  down,  for  instance,  and  mark  the  tallies  to  a  certain  number  of  the  Re- 
pablican  tickets  all  through,  and  then  I  would  take  the  other  ticket  and  mark  that 
^own  in  the  like  manner.    As  for  scratched  tickets,  we  generaUy  read  them  through. 

Q-  In  the  way  you  counted  those  votes  could  the  name  of  J.  H.  Acklen  have  been 
on  8ome  of  them  without  yon  seeing  it  f — A.  Well,  yes,  sir;  on  account  of  the  tickets 
looking  so  much  alike.  I  noticed  that  gentleman  up  there|(referring  to  Mr.  Grordon, 
the  clerk  of  the  court)  laughing  when  we  were  reading  some  of  them  over  as  straight 
tickets. 

J.  H.  ShankSi  United  States  supervisor  at  poll  4  (Record,  p.  49),  says : 

Q>  Did  yoa  see  the  votes  counted  f — A.  I  did. 

Q>  How  were  they  counted  f — A.  By  separating  the  Democratic  and  Republican 
^^  tCTfttched  tickets.  Mr.  Verbois  took  them  out  of  the  box  and  Mr.  Holmes  over- 
looked them,  and  they  were  separated  and  counted  that  way.    While  they  were  be- 
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ing  counted  my  frieDcl  Mr.  Gordon  was  there,  and  I  saw  bim  langhing  and  sniiliuj^ 
and  I  could  not  tell  what  he  was  laughing  at,  but  I  found  out  afterwards. 

L.  M.  Verbois,  commissioner  at  poll  4  (Record,  p.  102),  says: 

Question.  Were  you  present  at  the  count  T — Answer.  I  counted  them  myself,  sir. 

Q.  Please  describe  the  way  in  which  the  tickets  were  counted  at  that  poll. — A.  Wo 
first  commenced  calling  the  names,  and  we  counted  a  few  votes  that  way,  calling  all 
the  names  off.  Then  we  divided  them,  and  put  all  the  Democratic  tickets  that  had 
no  scratch  on  them  in  one  pile  and  the  Republican  tickets  on  one  pile,  after  examin- 
ing them  to  see  if  there  was  any  scratching  on  them.  Mr.  Sandidge  and  I  examined 
them.  I  believe  he  stood  over  my  shoulder.  Then  I  took  up  the  piles  and  counted 
them,  one,  two,  throe,  and  so  on,  until  the  quantity  in  the  pile  was  counted;  and  I 
would  say  to  those  who  were  marking  to  mark  so  many  Republican  tickets  or  so  many 
Democratic  tickets,  and  then  I  would  fold  them  up  and  put  them  in  the  box. 

Q.  In  the  way  in  which  those  tickets  were  counted,  could  the  name  of  J.  H.  Acklen 
have  been  on  some  of  them  without  your  seeing  it? — A.  Yes,  sir ;  because  I  held  them 
in  my  fingers  and  counted  them  as  you  would  generally  count  bank-notes,  one  over 
the  other. 

C.  H.  Gordon,  United  States  marshal  at  poll  4  (Eecord,  p.  108),  says: 

Q.  Will  you  describe  the  way  in  which  those  votes  were  counted? — A.  Well,  precisely 
at  6  o'clock  the  ballot-boxes  were  opened  and  the  commissioners  made  arrangements 
to  commence  fb  count  and  tally.  The  tickets  were  laid  out  separately.  The  regular 
Republican  tickets,  or  the  Wharton  tickets,  that  were  not  scratched,  were  laid  off  in 
piles  of  thirties,  and  the  Wakefield  tickets  that  were  not  scratched  were  laid  off  to 
themselves.     They  were  all  counted  by  thirties. 

Q.  In  the  way  in  which  those  tickets  were  counted  was  it  an  easy  matter  for  the 
name  of  J.  H.  Acklen  to  have  been  on  many  of  them  without  the  commissioners  being 
aware  of  that  fact  ? — A.  Yes,  sir  :  it  was  a  very  easy  matter.  I  could  not  help  from 
laughing  at  the  time  at  the  way  they  were  counting  them.  The  two  Democratic  com- 
missioners appeared  to  be  very  close,  and  there  was  one  Republican  commissioner, 
and  they  scrutinized  the  tickets  pretty  closely  and  were  counting  them  as  straight ; 
and  I  was  laughing  at  them  counting  them  as  straight  tickets  when  some  of  them 
were  blank  and  some  of  them  had  Mr.  Acklen's  name  on  them.  They  were  counting 
them  as  straight  for  Mr.  Darrall. 

On  page  60  he  says: 

Q.  One  of  the  witnesses  testified  to  your  langhing  at  the  time  of  counting  of  the 
votes ;  what  was  the  reason  of  that? — A.  I  was  laughing  at  this :  Mr.  Bruce  was  put 
on  as  one  of  the  Democratic  commissioners  and  Mr.  Verbois,  with  the  understanding 
that  they  were  to  watch  the  votes  very  closely  and  see  that  the  Democratic  party  got 
every  vote,  and  when  I  saw  them  counting  them  at  night,  the  way  they  counted  them 
was  that  they  laid  the  Republican  tickets  in  a  bunch  together  and  just  looked  at 
the  heads  of  them  to  see  that  they  were  Republican  and  were  not  scratched,  and  they 
would  lay  them  aside,  and  the  Democratic  tickets  in  the  same  way,  and  then  they 
counted  them  off  by  thirties;  and  what  made  me  laugh  was  that  they  counted 
them  all  straight  for  Darrall  when  some  of  them  had  Acklen's  name  on  them  and  some 
did  not  have  any  one's  name  on  them. 

Geo.  Holmes,  Eepublicau  commissioner  at  poll  4  (Record,  p.  46),  says: 

Q.  After  you  finished  the  count,  what  did  you  do  with  the  tickets? — A.  They  were 
put  in  the  box,  and  the  box  was  sealed  up. 

Q.  What  did  you  do  with  the  box  ? — A.  Brought  it  to  the  clerk. 

Q.  Was  the  box  in  your  possession  until  you  delivered  it  to  the  clerk  ? — A.  Yes,  sir  . 

(The  box  referred  to  by  the  witness  was  here  brought  in  by  the  clerk  of  the  court 
for  identification.) 

Q.  Is  that  the  box  ? — A.  Yes,  sir,  that  is  the  box  ? 

Q.  Is  that  the  way  you  delivered  it  to  the  clerk? — A.  Yes,  sir. 

N.  L.  Bruce,  commissioner  at  poll  4  (Record,  p.  48),  says  : 

Q.  Was  the  box  safelv  in  your  possession  until  you  delivered  it  to  the  clerk  of  the 
oonrt  according  to  law? — A.  Well,  we  put  it  in  the  ante-room  there,  and  had  keepers 
watching  it. 

TThe  box  referred  to  by  the  witness  was  here  brought  in  by  the  clerk  for  identifi- 
cation.) 

Q.  Is  that  the  box,  and  is  it  sealed  np  as  you  delivered  it?— A.  It  looks  to  me  like 
it,  and  there  is  my  writing  on  it. 
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L.  M.  Verbois,  commissioner  at  poll  4  (Record,  pp.  52  and  102),  says : 

Q.  After  you  fiaished  the  count,  what  did  you  do  with  the  tickets  I— A.  We  put  them 
back  in  the  box. 

Q.  What  did  you  do  with  the  box  ? — A.  We  brought  the  box  and  delivered  it  to  Des- 
londe,  the  registrar. 

Q.  Was  the  box  in  your  possession  until  it  was  delivered? — A.  Yes,  sir;  we  sealed 
the  box. 

(The  box  referred  to  was  here  produced  by  the  clerk  for  identitication.) 

Q.  Is  that  the  box  f — A.  Yes,  sir;  that  is  the  one. 

Q.  Is  it  as  you  delivered  it  f — A.  Yes,  sir. 

Q.  Were  you  present  when  the  box  was  sealed,  Mr.  Verbois  T — A.  1  sealed  it  myself^ 
sir. 

Again  (p.  102) : 

Q.  Yoa  were  present  and  examined  the  box  previous  to  the  recount,  and  testified 
that  it  had  not  been  opened  or  tampered  with  f — A.  Yes,  sir. 

Q.  Are  you  willing  to  swear  to  that  fact,  beyond  all  question  ? — A.  Yes,  sir;  I  exam« 
bed  it  closely  in  the  presence  of  the  gentlemen  that  were  there,  and  I  could  not  see 
anything  that  was  out  of  the  way.  I  had  a  particuiar  key  in  my  pocket  that  day, 
and  in  putting  the  seal  upon  it  I  put  the  key  on  the  sealing-wax,  and  when  the  box 
was  brought  to  me  some  few  days  ago,  or  about  a  month  ago,  I  examined  to  see  whether 
I  could  not  see  that  print,  and  I  saw  it  the  same  as  it  was  before. 

Q.  Then  was  it  possible  for  any  one  to  have  opened  or  to  have  tampered  with  that 
box  "withoat  your  knowing  that  fact  T — A.  No,  sir.  I  will  give  my  reason  for  it.  I 
was  very  careful  in  sealing  the  box  to  put  three  seals  on  top  and  to  put  four  on  the 
ride.  That  was  right  imder  the  hole,  so  that  if  they  wanted  to  put  anything  in  the  hole 
they  would  have  to  break  the  seal.  The  paper  was  very  wide.  At  the  Iock  of  it  there 
wa« also  five  seals,  two  on  top  and  three  at  the  bottom.  The  two  on  top  were  above 
the  lock  and  the  three  at  the  bottom  were  below,  and  they  could  not  get  the  lock  open 
without  tearing  the  paper.  The  paper  was  fully  six  inches  wide.  What  made  me  par- 
ticular was,  that  I  had  heard  so  much  talk  about  stuffing  ballot-boxes,  and  I  thought 
I  would  give  them  some  trouble  to  stuff  that  box,  if  they  did  do  it.  That  was  my  view 
in  doing  it. 

The  contestee  introduces  but  one  witness  at  this  poll,  viz,  F.  V.  Des- 
londe  (Itecord,  p.  204) : 

Q.  You  state  further  that  you  did  not  know  that  Mr.  Wharton  was  opposed  to  Mr» 
Burall,  either  before  or  since  the  election? — A.  No,  sir;  neither  before  nor  since. 

Q.  Would  Mr.  Wharton  have  been  likely  to  have  informed  you  of  any  opposition  to 
Dr.  Darrall,  knowing  you  to  be  a  friend  of  Dr.  Darrall's  t — A.  That  I  don't  know.  He 
never  said  nothing  to  me.    I  know  that  on  the  day  of  election  he  was  at  Grosse  Tete. 

The  very  limited  knowledge  possessed  by  this  witness,  who  is  a  col- 
ored man,  is  shown  in  the  testimony  just  quoted.  Wharton,  it  appears 
from  the  testimony  of  others,  was  in  Plaquemine. 

The  fact  of  the  count  of  the  votes  in  bulk,  when  there  were  evidently 
Acklen  and  blank  tickets  among  the  others,  is  clearly  shown  by  the 
testimony  cited ;  and  the  identification  of  the  box  by  the  commissioners 
is  complete  and  perfect.  The  committee  decide  that  this  poll  shall  stand 
as  recoimted. 

POLL  5— DEBLIEUX  PLANTATION. 

supervisor's  returns. 

Acklen 63 

Darrall 207 

recount. 

Dem.    Bep.    TotaL    Blanka. 

Acklen 63      96      158  32 

Damdl —     79       79  — 

Packard 207 

NichoUa 63 

Antoinc 207 

Wilu 63 
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The  distribtiHon  of  tickets. 
Fred.  Robertson,  Eepablican,  at  poll  5  (p.  103,  Record),  says: 

Q.  Mr.  Robertson,  did  you,  previous  to  or  on  the  day  of  the  election,  see  any  Whar- 
ton black-back  Republican  tickets  with  the  name  of  J.  H.  Acklen  on  them  for  Con- 
gressman or  with  the  Congressman's  name  left  off? — A.  Yes,  sir;  I  distribnted  some 
of  those  tickets. 

Cross-examiuatioii : 

Q.  Do  you  know  of  your  own  personal  knowledge  whether  or  not  any  of  the  Repub- 
lican tickets,  having  the  name  of  Mr.  Acklen  on  them  for  Cong^ss,  were  voted  at  that 
poll  ?    I  do  not  speak  of  what  you  have  heard. — A.  Yes,  sir;  I  have  that  impression. 

Q.  I  do  not  want  your  impression,  but  what  you  know  of  your  own  personal  knowl- 
edge.— A.  I  know  that  some  of  them  were  voted;  those  that  I  gave  out  were  voted. 

James  Preston  also  distributed  tickets  for  this  place.  See  testimony 
of  Wharton. 

The  count  of  the  votes. 

E,  B.  Talbot,  attorney  at  law,  Democratic  commissioner  at  poll  5  (p. 

46,  Record),  says : 

* 

Q.  Did  you  count  or  assist  in  counting  the  votes  at  that  pollf — ^A.  Yes,  sir;  I  did; 
I  counted  them. 

Q.  Describe  the  manner  in  which  the  votes  at  that  poll  were  counted. — A.  Well, 
the  straight  Republican  tickets  and  the  straight  Democratic  tickets  and  thescratohea 
tickets  were  each  placed  separately  in  piles,  and  the  aggregate  number  of  each  was 
put  down  on  the  tally-sheet. 

Cross-examination : 

Q.  When  you  counted  the  tickets  did  you  pass  them  toanybodv  elsef — A.  In  count- 
ing the  tickets  I  was  assisted  in  taking  them  out  of  the  box  and  separating  them  hy 
Coleman,  a  commissioner  and  a  Republican. 

Q.  When  you  called  out  the  votes  the  talliesmen,  as  you  called  them,  marked  them 
down  ? — ^A.  Yes,  sir. 

Q.  You  did  the  calling? — A.  Yes,  sir;  and  the  separating,  assisted  by  this  man 
Coleman.  One  of  the  United  States  commissioners  made  out  one  of  the  tally-sheets, 
and  one  of  the  commissioners  made  out  the  other.    This  man  Coleman  could  not  write. 

Ernest  Gourrier,  at  poll  5,  (p  87,  Record),  says : 

Q.  WiU  you  describe  the  manner  and  way  in  which  the  votes  at  that  poll  were 
counted? — A.  The  commissioners  assorted  them  out  by  general  appearance,  and  took 
a  cursory  glance  at  them,  and  if  there  was  no  scratching  on  them  they  were  all  piled 
up  as  straight  tickets,  and  the  tickets  that  were  scratched  were  put  aside  and  were 
then  counted  over.  The  scratched  names  were  noticed,  and  the  balance  of  the  ticket 
was  counted  just  as  it  was  supposed  to  be ;  that  is,  a  straight  ticket.  Well,  I  did  not 
think  that  the  voting  amounted  to  anything;  that  it  was  ail  with  the  returning-board, 
and  we  did  not  care  what  became  of  it.  Then,  afterward,  somebody  remarked  that 
the  tally-sheets  did  not  amount  to  anything,  and  we  threw  them  aside,  and  one  of  the 
commissioners  just  made  out  a  statement  or  the  return  from  memory  as  to  how  the 
vote  had  been  counted  out. 

Q.  State  the  name  of  that  commissioner. — A.  Mr.  Talbot. 

Q.  Mr.  Gourrier,  is  it  not  a  fact  that  Mr.  Talbot  took  the  tickets  out  of  the  box  and 
glanced  at  them  to  see  whether  they  were  scratched  or  not,  and  then  placed  them  in 
piles;  and  that  Jacob  Coleman,  another  commissioner,  had  nothing  to  do  with  the 
votes,  unless  it  was  toward  the  last,  when  he  assorted  a  few  of  them  ? — A.  I  believe 
he  helped  to  spread  them  around  or  assort  them  out.    I  do  not  know  that  he  did  much. 

Q.  Did  Jacob  Coleman  examine  the  tickets  and  read  the  names  on  them  ? — ^A.  No, 
sir.  I  am  free  to  say  that  he  did  not  read  a  ticket  through.  He  just  assorted  them 
out.    He  could  barely  read,  anyhow,  as  it  was. 

Q.  Is  Jacob  Coleman  not  an  ordinary  plantation  field-hand  ? — A.  He  is  an  ordinary 
field-hand.  I  never  saw  him  anywhere  else.  I  never  saw  him  anywhere  scarcely  be- 
fore that  day. 

Q.  In  the  way  in  which  those  tickets  were  counted,  Mr.  Gourrier,  was  it  not  very 
easy  for  the  name  of  J.  H.  Acklen  to  have  been  on  a  number  of  them  without  any  of 
the  commissioners  seeing  it? — A.  Yes,  sir;  easy  enough.    They  only  took  a  oorsory 
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glance  at  the  tickets  to  see  if  there  were  any  erasures,  and  where  there  was  an  erasure 
that  ticket  was  scrutinized  as  to  the  erasure. 

Cross-examination : 

Q.  Then,  if  I  understand  you,  Mr.  Gk>urrier,  the  returns  were  made  up  without  us- 
inj?  any  tally-sheet>s  I — A.  Yes,  sir. 

Q.  From  the  vote  as  actually  castf — A.  From  the  vote  as  counted  and  remembered 
by  Mr.  Talbot. 

Q.  All  of  the  commissioners,  including  yourself,  were  satisfied  with  the  return  f — A. 
Tee,  sir.  For  my  part  I  knew  that  it  did  not  amount  to  anything ;  that  the  retum- 
ing-board  would  fix  it  up  to  suit  themselves,  and  that  it  was  no  use  to  Tote  at  all. 

Jacob  Coleman,  Eepublican,  at  poll  5  (p.  257,  Eecord),  says  (Darrall's 

witness): 

Q.  Now,  Mr.  Coleman,  will  you  please  describe  exactly  how  this  count  was  made, 
as  yon  did  not  previously  describe  it  carefullyj—the  count  of  the  tickets  I — ^A.  The  way 
them  tickets  was  counted,  I  unlocked  the  box;  then  I  takenr-myself  and  Parker — 
taken  the  tickets  out,  and  laying  them  ail  out  straight  on  the  barrel,  the  straight 
Bepnblicau  tickets  all  to  themselves,  and  the  straight  Democratic  tickets  all  to  them- 
selves, in  separate  piles ;  then  we  taken  the  straignt  Republican  tickets,  wrote  each 
name  down  on  the  ticket  carefully  as  we  could,  and  each  name  was  given  his  com- 
plement of  votes,  his  number  of  votes ;  the  names  was  taken  down  as  they  were  on 
the  ticket,  and  were  written  down ;  and  the  Democratic  tickets  the  same  way ;  and 
the  scratched  tickets  was  counted,  and  those  that  were  not  scratched :  the  name  was 
taken  down  straight  on  the  ticket,  the  names  written,  and  the  complement  of  votes 
written  down. 

James  H.  Parker,  Republican,  poll  6  (p.  260,  Record),  says  (Darrall^s 

▼itness) : 

Q-  Did  Mr.  Talbert  arrange  the  tickets  in  piles  on  the  barrel  f — A.  Mr.  Talbert  ar- 
ranged them. 

Q.  How  many  piles  I — A.  In  three  piles. 

Q.  Were  the  straight  Republican  tickets  placed  in  one  pile,  and  the  straight  Demo- 
cratic tickets  in  another,  and  the  scratched  tickets  in  another  f — ^A.  Yes,  sir. 

Q.  Did  Mr.  Talbert  then  call  off  so  many  straight  Republican  tickets  f — A.  Yes,  sir. 

Q.  Did  he  then  call  off  so  many  straight  Democratic  tickets? — ^A.  Yes,  sir. 

Q.  Did  Mr.  Talbert  make  out  the  statement  himself  of  all  the  votes  of  the  pollf — A. 
Yes,  air.. 

l^t  it  be  remembered  that  the  box  of  this  poll  was  sent  to  the  clerk's 
office  about  one  and  a  half  or  two  hours  after  the  poll  closed.  There 
were  over  300  ballots,  49  names  on  each,  to  be  counted  in  this  time ;  this 
folly  proves  the  count  in  bulk. 

The  identification  of  the  box. 
£•  B.  Talbert,  commissioner  at  poll  5  (p.  47,  Record),  says : 

.  4*  What  did  you  do  with  the  box  f — ^A.  We  cave  it  in  charge  of  one  of  the  oommis- 
aoDen,  who  brought  it  to  the  court-house.    I  subsequently  examined  the  box  and 
lOQod  it  in  the  condition  that  I  had  sent  it  over  in. 
n^e  box  was  here  produced  by  the  clerk  of  the  court  for  identification. ) 
Q*  Please  examine  that  box  and  see  if  it  is  in  the  same  condition  in  which  you  de- 
livered it  to  the  clerk. — ^A.  Yes,  sir ;  I  believe  it  is. 

«lacob  Coleman,  poll  5  (p.  47,  Becord),  says  (Darrall's  witness) : 

Q.  After  you  had  finished  the  count  what  did  you  do  with  the  tickets  t — A.  We  put 
w»«m  in  the  box  and  sealed  it. 

Q'  What  did  yon  do  with  the  box  I — A.  Brought  it  here  and  delivered  it  to  the  clerk 
4w  the  coart. 

Q>  Ton  had  it  until  you  delivered  it  to  the  clerk  f — ^A.  Yes,  sir ;  I  did. 

n^o  clerk  produced  the  box  referred  to  for  identification.) 

Q-  It  that  the  box  f — ^A.  Yes,  sir;  I  put  that  wax  on  it  myself. 

Q.  It  ig  as  you  delivered  it  I — ^A.  Yes,  sir. 

Oeorge  Batterick,  poll  5  (p.  239,  Becord),  says  (Darrall's  witness) : 

^*  In  what  manner  did  you  seal  the  box,  or  did  you  seal  it  at  all  after  the  tickets 
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were  returned  to  the  box  ? — A.  I  saw  that  the  box  was  sealed;  it  was  sealed  by  Mr. 
Ctonrrier,  the  democrat ;  it  was  certainly  done  in  the  ordinary  way,  or  I  shoald  have 
notided  it. 

Q.  Was  it  sealed  with  sealing-wax  or  with  mucilage  T — A.  With  sealing-wax. 

Q.  Was  the  koy-holo  sealed  up ;  or  have  you  any  recollection  of  that  fact  f — A.  I 
have  no  recollection  of  it;  but  had  it  not  been  sealed  I  should  have  been  apt  to  re> 
member  it.  I  should  not  probably  have  allowed  it  to  go  to  the  court-house  unless  I 
seen  it  was  properly  sealed. 

Mr.  Darrall  introduces  the  following  witnesses  at  poll  5,  in  rebuttal : 
Geo.  Buttrick  states  there  were  no  Acklen  or  blank  tickets  either 

voted  or  distributed  at  that  poll ;  but  on  cross-examination  (page  239^ 

Eecord)  says: 

Q.  You  testified  that  there  were  no  tickets  distributed  at  that  poll  I— A.  I  testiiied 
to  the  best  of  my  knowledge. 

Q.  What  is  your  knowledge  on  that  subject,  when  you  were  in  the  house  all  day 
with  the  exception  of  once  t — A.  Not  very  good. 

Q.  I  understand  you  to  have  stated  that  these  tickets  were  taken  out  of  the  box  by 
Coleman ;  and  they  were  handed  to  Talbert  and  scrutinized  by  him,  and  that  you  and 
Mr.  Guerrii&re  laid  off  and  made  up  the  tally-sheets  T — A.  Yes,  sir. 

Q.  Under  the  circumstances  could  you  have  seen  every  name  on  every  ticket  that 
was  scrutinized  by  Mr.  Talbert? — A.  Certainly  I  did  not  see  any  of  them. 

Jacob  Coleman  states  there  were  no  blanks  or  Acklen  tickets  dis- 
tributed at  that  poll,  as  he  was  about  the  poll  all  day ;  but  on  cross-ex- 
amination (Record,  p.  256)  says : 

Q.  Mr.  Coleman,  how  mauy  polls  were  you  at  on  the  day  of  election  I — A.  Only  one, 
sir. 

Q.  Were  you  in  the  room  all  day  as  commissioner? — A.  I  was  in  the  room  all  day, 
as  near  as  I  can  come  at  it,  except  about  fifteen  minutes.  I  asked  for  leave  to  get 
permission  to  go  and  get  dinner. 

Q.  Did  you  get  out  at  any  other  time  except  to  get  your  dinner? — A.  No,  sir. 

Q.  Where  did  you  get  your  dinner  ? — A.  At  Mr.  Talbert's  house,  about  two  acres 
from  the  poll. 

Q.  You  were  gone,  then,  about  fifteen  minutes  from  the  poll  ? — A.  As  near  as  I  re- 
collect.   It  might  have  been  a  little  longer. 

Q.  As  you  were  in  the  room  all  day,  except  fifteen  minutes,  which  time  yoii  took  to 
eo  a  distance  of  a  hundred  and  forty  yards  and  to  get  your  dinner  and  return,  how  is 
It  that  you  know  there  were  no  Republican  tickets  distributed  among  the  voters  at 
the  poll  ? — A.  My  reason  is  this :  because  I  hatl  a  good  many  of  the  tickets  in  there, 
and  whenever  there  was  a  ditterent  ticket  came  in  I  knew  it.  I  had  a  good  many  in 
there  in  the  room,  up  behind  the  box.  When  some  one  came  up  who  didn't  have  a 
ticket,  I  gave  them  one.  We  closely  examined  them,  and  whensomever  there  was  a 
ticket,  excei)t  it  was  a  straight  Republican  ticket,  we  knew  it.     I  knew  it  anyhow. 

Q.  Do  you  mean  to  say  that  you  knew  the  difl't^rence  between  the  Republican  tick- 
ets with  Sir.  Acklen's  name  on  them  and  with  Dr.  Darrall's  name  on  them  aa  they 
were  being  voted  in  the  box  ? — A.  No,  sir ;  I  did  not  exactly  mean  that.  It  is  just  the 
same  as  I  taken  up  this  piece  of  paper  and  that  piece  of  paper,  and  I  see  the  dinerence 
in  this  piece  of  paper  and  this  one.  When  this  one  comes  in  I  know  the  difference— 
this  one  and  that  one,  because  I  examined  the  two.  [Witness  illustrates  with  two 
pieces  of  paper.] 

Q.  Did  you  examine  the  tickets  as  they  were  voted  ? — A.  No,  sir ;  but  I  examined 
the  same  kind. 

Q.  Did  you  examine  the  tickets  in  the  hands  of  the  voters? — A.  No,  sir. 

Q.  Did  you  examine  the  tickets  they  voted  ? — A.  No,  sir. 

James  H.  Parker  states  that  there  were  no  blanks  or  Acklen's  tickets 
distributed  at  poll  5,  and,  therefore,  none  voted ;  but  on  cross-examina- 
tion (Record,  p.  259)  says  : 


Q»  Where  were  you  on  the  day  of  election  ? — A.  I  was  right  there  when  they 
voting  at  the  polls. 

Q.  In  the  house  all  day  ?— A.  Until  twelve  o'clock ;  then  I  went  out. 

Q.  How  long  did  you  stay  out  ? — A.  About  five  minutes. 

Q.  Did  you  then  return  and  remain  in  the  house  all  day? — A.  Yes,  sir. 

Q.  Did  you  know  whether  any  Republican  tickets  bearing  the  name  of  Aoklen  were 
•irculated  among  the  voters  outside  ? — A.  No,  sir;  I  did  not  see  any. 
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Q.  Did  yoa  go  among  the  voters  ou  the  day  of  election  f — ^A.  Before  the  poll  wte 
opened  I  did. 

Q.  Had  there  been  Republican  ticket-A  with  Acklen's  name  on  them  circulate<l  among 
the  voters  would  you  have  been  able  to  see  after  the  polls  were  opened  I — A.  No,  sir ; 
I  would  not  be  able  to  see  them. 

The  foregoing  testimony  fully  proves  the  distribution  and  voting  of 
these  Acklen  and  blank  tickets  at  this  poll.  The  count  of  the  votes  in 
balk  is  hkewise  showii  in  the  testimony  quoted.  And  that  fact,  in  the 
opinion  of  this  committee,  is  fully  established  when  it  is  borne  in  mind 
that  this  box  was  sent  in  to  the  clerk  of  the  court  in  less  than  one  hour 
after  the  closing  of  the  poll.  When  it  is  remembered  that  there  were 
over  three  hundred  ballots,  containing  over  forty  names  each,  to  have 
been  counted  and  tallied,  and  the  returns  made  up,  it  would  be  absurd 
to  suppose  that  the  tickets  were  examined  as  to  contestant's  name,  and 
that  they  must  have  been,  as  the  witnesses  allege,  counted  in  bulk;  nor 
does  the  testimony  of  the  witnesses  on  behalf  of  contestee,  also  quoted, 
in  any  wise  impinge  the  facts  so  clearly  shown.  Those,  together  with 
the  complete  identification  of  the  box,  lead  the  committee  to  decide,  with- 
out hesitation,  that  this  poll  should  stand  as  recounted. 

POLL  6 — stingle's  store. 

RECOUNT. 

Dem.     Rep.  Total.  Blanks. 

Acklen.' 155        73  228  ,«k 

Darrall i>9  99  ^'^ 


SUPERVISOR'S   RETURN. 

Acklen 

..   156 

Darrall 

.  301 

The  distribution  of  tickets. 
A.  J.  Barnes,  Eepublican  (Record,  p.  93),  says : 

I  waa  United  States  supervisor  at  poU  No.  6  iu  this  parish,  at  Stin^le's  store. 
Q.  Mr.  Barnes,  who  distributed  the  Republican  tlbkets  in  your  ward  at  the  last 
election  f — A.  Giles  Hunter,  Lycurgus  Bess,  and  Charles  Commeger,  and  myself. 
Q.  Who  received  those  tickets  from  Mr.  Wharton  t — A.  Myself. . 
Q.  Do  you  remember  what  kind  of  tickets  Mr.  Wharton  delivered  to  you  I — A.  Yes, 
air. 

Q.  State  the  kind. — ^A.  They  were  black-back  tickets. 

Q.  Were  those  tickets  all  of  one  kind  as  regards  the  names,  or  were  there  such  tick- 
eta  as  are  known  as  Acklen  tickets,  and  blank  tickets,  and  straight  tickets  f — ^A.  Yes, 
sir ;  there  were  some  with  Mr.  Acklen's  name  on  them,  and  some  with  Mr.  DarralPs 
name  on  them,  and  there  was  some  blank  tickets  among  them. 

Q.  Yon  received  those  tickets  yourself  from  Mr.  Wharton  I — A.  Yes,  sir. 
Q.  What  did  you  do  with  them  ? — A.  I  took  them  over  the  river  and  gave  them  to 
Mr.  Bess  and  Giles  and  Mr.  Commeger.    They  were  in  town  at  the  time,  and  I  gave 
them  a  good  many  tickets  on  the  road  before  we  got  home. 

Q.  Were  those  tickets  distributed  around  among  Mr.  Wharton's  friends  on  the  morn- 
ing of  the  election  f — A.  A  great  many  of  them  were  distributed  over-night,  and  a 
gi^eat  many  of  them  were  distributed  next  day ;  there  were  a  great  many  distributed 
over-night. 

Q.  Did  Mr.  Wharton  instruct  you  how  to  have  those  tickets  distributed,  and  into 
wbojfie  bands  to  have  them  placed  T — A.  Yes,  sir;  he  told  me  how  to  distribute  them — 
^  give  them  around  to  the  boys  to  give  out. 

Cross-examination : 

Q*  Can  yon  swear  positively  that  any  of  the  persons  to  whom  you  distributed  these 
Bepoblican  tickets  with  Mr.  Acklen's  name  on  them  voted  them  at  the  poll  on  that 
^yf— A.  Well,  I  can  undoubtedly  swear  that  some  of  the  tickets  that  I  distributed 
with  Mr.  Acklen's  name  on  them  did  get  voted  there. 

^*  YoQ  swear  to  that  fact  f — A.  Yes,  sir ;  I  know  that. 

^  Row  do  you  know  it  f — A.  Because  I  know  that  some  of  the  voters  came  right 
to  the  door  where  they  were  voting,  and  they  came  in  with  the  ffreen-back  tickets, 
Mid  thev  sold  they  wanted  the  black-back  tickets,  and  they  took  them  and  I  saw 
HMm  when  they  went  in. 
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•  Q.  Are  yon  certain  it  was  one  of  those  tickets  with  Mr.  Acklen's  name  on  them  T — A. 
Yes,  sir ;  I  had  thoiu  in  my  hands. 

Charles  Coiumeger,  Kepublican  (Record,  p.  99),  says : 

Q.  Did  you  receive  and  distribute  any  black- back  Wharton  tickets  with  the  name  of 
J.  H.  Ackleu  on  them  for  Congress  or  with  the  Congressman's  name  left  off  at  the  last 
election  T — A.  I  could  not  teU  whether  the  Congressman's  name  was  left  off,  but  I 
know  one  thing :  that  Mr.  Acklen's  name  was  on  the  ticket.  I  did  not  know  the 
gentleman,  but  I  knew  it  was  Mr.  Wharton's  ticket,  and  we  all  wanted  to  vote  for  him 
m  the  seventh  and  fourth  wards;  and  so  we  would  have  taken  his  tickets.  The  prin- 
cipal part  of  the  fourth  ward  would  have  been  destroyed  in  his  name  if  he  was  on 
board  the  ship  and  she  going  to  be  sunk. 

Q.  From  whom  did  you  receive  those  tickets  T — A.  From  Andrew  J.  Barnes. 

Giles  Hunter,  Republican  (Record,  p.  100),  says : 

Q.  Did  you  distribute  any  tickets  on  the  day  of  election,  Mr.  Hunter  I — A.  I  did,  air^ 

Q.  What  kind  of  tickets  T — A.  Mr.  Wharton's  tickets — the  black  tickets. 

Q.  Did  any  of  those  tickets  that  you  have  mentioned  have  the  name  of  J.  H.  Ackleii= 
on  them  for  Congress  ? — A.  Yes,  sir. 

Q.  How  do  you  know  that  fact  ? — A.  Because  I  saw  it  myself  on  the  tioket-s. 

Q.  Did  that  make  any  difference  in  the  distribution  of  the  tickets? — A.  No,  sir; 
<io  not  think  it  did. 

Lycurguss  Bess,  Republican  (Record,  p.  97),  says : 

Q.  Mr.  BcMS,  did  you  receive  and  distribute  any  of  the  Wharton  tickets  on  the  d 
of  the  election  with  J.  H.  Acklen'sname  on  them  or  with  the  Congressman's  name  le 
off? — A.  I  distributed  some  of  the  Wharton  tickets,  or  black  tickets,  with  J.  H.  Acklen_ 
name  on  them,  but  who  the  men  were  that  I  gave  them  to  I  do  not  know.     I  did  n* — 
know  who  Mr.  Acklen  was,  but  I  understood  he  was  Mr.  Wharton's  friend,  and  I  w^M 
going  to  support  all  that  were  on  the  ticket  with  Mr.  Wharton,  even  if  it  was  a  rattl^E 
snake. 

Q.  Who  gave  yuu  those  tickets  for  distribution  ? — A-  Mr.  Andrew  J.  Barnes.     I  w«:»- 
np  here  on  the  day  he  got  them,  and  they  commenced  distributing  about  5  o'clock. 

Chas.  A.  Brusle  (Reconl,  p.  51)  says : 

Q.  state  where  you  were  at  the  election  of  November  7, 1876. — A.  I  was  in  ward  No. 
4,  at  poll  No.  6.     I  was  there  dtiring  the  day. 

Q.  What  was  the  color  of  the  straight  Republican  tickets  in  this  parish? — A.  The/ 
had  a  black  back,  I  think. 

Q.  Did  you,  after  the  election,  aecertain  that  some  of  those  tickets  had  the  name  of 
J.  H.  Acklen  printed  on  them  ? — A.  During  the  day  I  did.    I  had  no  opportunities  of 
seeing  them  afterward,  because  I  was  not  at  the  polls  when  they  were  counting  the 
votes ;  I  went  home  before  the  count  was  made. 

Q.  Was  it  not  the  common  talk  and  rumor  in  the  narish  that  many  of  those  tickets 
bore  my  name  ? — A.  Yes,  sir ;  it  was  the  impression  tnroughout  the  parish  that  a  sreat 
many  of  them  did.  The  fact  is  that  it  was  supposed  that  yon  would  carry  a  very  large 
vote. 

The  count  of  the  votes, 
Felix  Roth  (Record,  p.  55)  says : 

Q.  You  were  a  commissioner  there  ? — ^A.  Yes,  sir. 

Q.  Did  you  count  or  assist  in  counting  the  votes  there  ? — A.  I  did,  sir. 
Q.  Describe  the  way  in  which  the  votes  were  counted. — A.  The  tickets  were  piled 
in  three  different  lots. 

GrossexaminatioQ : 

Q.  You  certified  the  returns  from  that  poll  to  be  correct  ? — A.  Yes,  sir ;  and  it  was 
correct  as  far  as  I  could  do  it,  sir.  The  only  thing  I  might  have  slipped  was  the 
name  in  this  case.  I  had  very  little  comfort  and  a  great  deal  of  difficmty.  It  was 
one  of  the  coldest  nights  that  I  ever  saw  in  my  life  and  I  had  no  fire.  That  was  the 
only  thing  that  might  have  happened  ;  errors  might  have  happened.  I  do  not  pretend 
to  be  correct  in  every  case ;  I  tried  to  do  justice  to  both  parties. 

Thos.  Johnson,  at  poll  6  (Record,  p.  67),  says : 

Q.  Did  you  arrange  them  in  piles? — ^A.  Yes,  sir;  the  Republican  tiokets  together. 
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We  had  two  Republican  tickets,  the  blue  ticket  and  the  black  ticket,  and  then  we  had 
the  straight  Democratic  ticket.    We  counted  each  together. 

A.  J.  Barnes,  (Jnited  States  supervisor  atTpoll  6  (Record,  p.  94),  says: 

Q.  Explain  how  the  votes  were  counted  after  the  polls  were  closed. — ^A.  They  were 
taken  out  and  laid  on  the  table,  and  all  the  black  tickets  were  called  straight  Repub- 
lican tickets,  except  those  that  had  scratches  on  them,  which  were  laid  off  on  one  side. 
There  were  some  white  tickets  that  were  scratched  and  there  were  some  green  tickets 
that  were  scratched ,  and  they  were  all  laid  aside.    Then  we  looked  where  the  scratches 
were  and  it  was  fixed  up. 

Q.  After  those  tickets  had  been  glanced  at  to  see  whether  they  were  scratched  or 
not,  snd  assorted  out  in  piles,  were  they  then  counted  by  tens  and  twenties? — A.  To 
my  recollection  tbey  were  counted  ten  and  twenty  in  a  pile. 

Q.  In  the  way  in  which  those  tickets  were  counted  could  the  commissioners,  who 
were  looking  to  see  whether  they  wefe  scratched  tickets  or  not,  have  easily  overlooked 
the  name  of  J.  U.  Acklen  on  them  f — ^A.  Without  any  doubt  they  could  have  overlooked 
a  name,  because  a  person  who  is  not  looking  at  any  one  name  particularly,  but  just 
taking  up  the  ticket  to  see  if  there  was  any  scratch  on  it,  would  just  see  if  there  was 
any  Kratoh,  and  then  lay  it  down  agi^n. 

Cross^xamination : 

Q.  Were  the  votes  first  taken  out  of  the  box  aud  carefully  examined  bv  some  one  of 
the  commissioners,  and  then  piled  up,  and  afterward  counted  in  bulk  f — A.  They  were 
taken  out  by  Thomas  Johnson  and  laid  out  in  piles. 

Q.  Is  Thomas  Johnson  an  intelligent  mauT — A.  Well,  he  can  read  and  write.  He 
vu  a  commissioner. 

Q.  Did  the  Democratic  commissioner  examine  the  tickets  as  they  were  taken  outf — 
A.  No,  sir;  I  do  not  think  he  did.  I  think  the  only  one  who  took  them  out  after  the 
hex  waa  opened  was  Thomas  Johnson.  They  were  taken  out  by  Thomas  Johnson  and 
Wt  in  piles,  and  when  they  got  so  many  in  a  pile  they  would  mark  them  down.  Mr. 
wnrrier  was  there,  and  Mr.  Lorrison,  and  Mr.  Bergeron. 

The  identification  of  the  box. 
E.J.  Wilson  (Record,  p.  268  says)  DarralPs  witness) : 

Q<  When  the  votes  were  placed  back  in  the  box  how  was  the  box  sealed  f — A.  We 
put  a  sheet  of  paper  right  over  the  key-hole,  and  then  we  put  the  tape  right  below  the 
s^-hole,  and  then  we  sealed  it  and  signed  it. 

Q.  The  way  that  paper  was  placed  and  sealed  on  the  box,  if  the  box  had  been  un- 
locked and  opened,  would  the  paper  have  been  broken  I — A.  Of  course. 

Q>  Then  it  would  have  been  impossible  for  that  box  to  have  been  opened  unless  the 
ptper  was  broken  f — ^A.  Unless  the  paper  was  broken. 

Q*  Would  you  have  recognized  that  box,  and  could  you  have  told  whether  that  box 
w  been  tampered  or  intenered  with  by  the  appearance  of  that  paper  and  the  seals  f — 
A  Yw,  air. 

Q'  You  are  certalu  of  that  f — A.  Yes,  sir. 

A.  J.  Barnes  (Eecord,  p.  69)  says: 

(The  box  of  poll  number  6  was  here  produced  by  the  clerk  of  tlie  court  for  identifi- 
cation.) 

Q.  Is  that  the  box  from  poll  6 1 — A.  Yes,  sir. 

Q.  Did  you  seal  that  box  yourself  T — A.  Yes,  sir;  me  and  Mr.  Koth. 

Q.  Is  that  the  box  just  as  you  sealed  it  f — A.  Yes,  sir ;  it  seems  so. 

Q*  Examine  it  carefully,  please. — A.  It  seems  so. 

Q-  You  sealed  it  yourself,  did  you  f — A.  Yes,  sir ;  me  and  Mr.  Roth  and  Mr.  Johnson. 
AT.  Johnson  held  the  candle  for  me,  and  I  t>ook  the  wax  and  dropped  it  on  here  with 
M»  candle. 

^0"  Has  not  Mr.  Koth  defective  eyesight,  or  is  he  not  near-sighted  ? — A.  Well,  I  neA-er 
beard  him  say  anything  about  it. 

Cross-examined  by  Mr.  Jolley^ 

Q«  Were  you  a  commiHsioner  f — A.  I  was  a  supervisor. 

Q.  How  do  you  recognize  the  box  ? — A.  Well,  1  know  Johnson's  signature  and  this 
•ther  signature  of  Mr.  Wilson  very  well.   . 

Q<  Could  you  swear  to  that  signature  and  to  that  onef — A.  Yes,  sir. 

Q.  Coald  you  swear  to  that  other  one  I— A.  Well,  I  have  not  seen  his  as  often.  This 
gentleman,  Mr.  Wilson,  learned  rao ;  I  went  to  school  to  him. 

Q.  You  Healed  that  Im>x  yourself? — A.  Yes,  sir;  ine  and  Mr.  Roth. 
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Q.  You  sealed  the  box  ? — A.  Yes,  sir ;  I  do  not  know  which  one  held  the  candle,  but 
I  and  Thomas  Johnson  and  all  the  rest  were  there,  and  when  I  sealed  it  I  know  I  was 
very  careful  in  sealing  it  up.    Johnson  was  holding  the  candle  and  the  wax. 

Q.  Did  they  put  their  names  on  the  key-hole  I — A.  They  put  them  there  on  top. 

Q.  Did  Mr.  Roth  put  his  name  on  the  key-hole  f — A.  He  put  his  name  somewhere ;  I 
did  not  notice  whether  he  put  it  on  the  key-hole. 

Q.  How  did  you  know  that  he  put  his  name  on  the  box  f — A.  Because  I  was  stand- 
ing riffht  alongside  of  him ;  we  were  very  careful  about  it ;  all  of  us  were  very 
careful. 

Mr.  Darrall  introduces  E.  J.  Wilson  as  a  witness  as  to  this  poll,  who 
states  there  were  no  blank  or  Acklen  tickets  at  the  poll;  that  none  were 
distributed,  none  voted,  and  none  in  the  box,  as  he  examined  each  and 
every  name  on  each  and  every  ticket;  but  on  cross-examination  savs 
(Record,  pp.  266,  267,  268) : 

Q.  Mr.  Wilson,  how  many  kinds  of  Republican  tickets  were  voted  at  your  pollf — A. 
Two. 

Q.  Describe  them. — A.  The  blue  ticket  and  the  black  ticket. 

Q.  Did  you  distribute  any  of  the  black-backticketsT — A.  No,  sir. 

Q.  In  the  house  ? — A.  Right  in  the  house,  sitting  down  to  the  table. 

•  Q.  Were  you  there  all  day  ? — A.  All  day ;  never  had  a  chance  to  go  to  get  my  dinner ; 
had  my  dinner  there. 

Q.  You  did  not  go  out  at  all  T — A.  No,  sir. 

Q.  I  understand  you  to  say  that  you  distributed  the  blue-tickets,  and  not  the  black 
tickets? — A.  Yes,  sir;  I  distributed  the  blue  tickets,  but  not  the  black. 

Q.  Who  assisted  you  in  counting  these  votes  T — A.  Well,  there  was  Mr.  Roth  and. 
Thomas  Johnson  and  myself. 

Q.  Did  you  keep  any  of  the  tally -sheets  T—  A.  I  kept  the  tally-sheets ;  yes,  sir,  all^ 
the  time;  and  it  was  correct  with  the  tickets  that  come  out  of  the  box. 

Q.  I  mean,  who  kept  the  tally-sheet  when  you  counted  all  the  tickets  at  night  t — A— 
I  kept  the  tally-sheet. 

Q.  When  the  tickets  were  taken  out  of  the  box  were  they  not  arranged  in  separate 
piles  f — A.  Yes,  sir. 

Q.  Then,  when  the  number  of  Republican  tickets  were  given  to  be  tallied  down^ 
were  thev  not  called  out  in  this  way — so  many  straight  Republican  tickets,  so  many; 
straight  Democratic  tickets ;  and  then  were  not  the  scratched  tickets  taken  out  anr 
read  separately? — A.  Yes,  sir;  separately,  one  by  one. 

Q.  When  the  tallv  was  made,  was  each  straight  Republican  ticket  taken  up  anc 
read,  every  name  olV,  or  was  the  bundle  countea  through  and  then  tallied? — A.  W« 
taken  ten  straight  tickets  out.  I  examined  ten  straight  tickets  one  at  a  time,  and,  o-  :^ 
course,  we  put  them  down ;  then  we  took  that  tally  otf,  and  then  we  would  take  te^cra 
more  straight  tickets,  and  wo  would  put  them  down,  and  we  continued  that  way  untm  H 
the  box  was  through ;  and  all  the  scratched  tickets  we  called  them  one  by  one,  nam.  ^e 
by  name. 

Q.  Now,  you  stated,  that  you  particularly  examined  these  scratched  tickets  you«r"- 
self  ? — A.  Ye«,  sir. 

Q.  And  are  certain  that  Dr.  Darrall  was  not  scratched  on  any  of  them  ? — A.  Yes,  si^c^ 

Q.  Did  Dr.  Darrall  get  the  full  Republican  vote  at  that  poll  ? — A.  Yes,  sir. 

Q.  You  are  certain  of  that? — A.  I  am  certain  of  that. 

Q.  If  lie  had  been  scratched  on  three  or  four  tickets  would  you  have  noticed  it?- 
A.  Yes,  air;  because  we  called  all  the  names  off  the  scratched  tickets;  we  called  the] 
out  separately,  one  by  one,  every  name  on  the  ticket. 

Q.  You  say  that  Dr.  Darrall  got  the  full  Republican  vote  of  that  poll? — A.  Yes,  si 

Q.  Here  is  a  certified  copy  oi  the  consolidated  vot«  of  the  parish  of  Iberville.    Wli: 
is  the  vote  for  Dr.  DaiTall  «at  your  poll  on  that  paper?    (Consolidated  return  present*— 1-»^ 
to  witness.) — A.  Three  hundred  and  one  for  Dr.  Darrall. 

Q.  What  is  the  vote  for  Governor  Packard  there? — A.  Three  hundred  and  eight. 

Q.  For  C.  C.  Autoine? — A.  Three  hundred  and  eight. 

Q.  I  uncterstood  you  to  say  that  Dr.  Darrall  received  the  full  Republican  vote  at  th 
poll  ? — A.  Yes,  sir. 

Q.  How  do  you  account  for  the  fact  that  ho  falls  seven  votes  behind  Governor  Pa(^=^ 
ard,  according  to  the  returns? — A.  I  could  not  tell  anything  about  that. 

Q.  Has  not  Mr.  Felix  Roth  got  defective  eyesight? — A.  Yes,  sir;  can't  see  withc»»- 
spectacles  at  night.  _ 

Q.  Fxamine  tliose  tickets  Mr.  Wilson.  (31ack-back  tickets  presented  to  the  "9^^  ^  "* 
ness.;  Did  you  discover  any  difference  in  them? — A.  There  is  a  difference  in  on^-  ^^ 
two  of  them.  * 

Q.  What  is  the  difterence? — A.  I  see  your  name  in  plaoe  of  DarralPs. 

Q.  Is  there  any  other  differedce  ? — A.  No,  sir. 
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Q.  Was  this  black  ticket  the  black-back  ticket,  as  well  as  you  remember,  that  was 
voted  at  your  poll  6f — ^A.  Yes,  sir;  I  could  tell  you  better  if  I  bad  a  jpair  of  specta- 
cles. 

Q.  Areyoa  troubled  with  weak  eyesf — A.  Sometimes  I  am,  and  sometimes  I  can  see 
pretty  well. 

Q.  Did  yoo  have  your  own  spectacles  that  night  I — A.  No,  sir ;  I  borrowed  Mr.  Felix 
Both's. 

Q.  How  did  Mr.  Felix  Roth  manage  to  see  without  his  spectacles  f — ^A.  When  I  got 
tbroQgh  I  passed  them  to  him. 

Q.  How  long  did  be  lend  you  his  spectacles  f — ^A.  For  the  time  that  I  needed  them. 

Q.  How  long  did  you  need  themT — A.  I  did  not  need  them  more  than  twenty-five 
or  thiri^  minutes  at  a  time.    Then  when  he  needed  them  I  would  ffive  them  to  hint. 

Q.  What  were  you  doing  when  he  had  the^pectaclesf — ^A.  Well,  I  was  counting 
out  the  votes,  and  so  on. 

Q.  Did  you  handle  all  the  tickets  while  Mr.  Roth  had  the  spectacles? — A.  No,  sir; 
I  did  not. 

Q.  Did  Mr.  Roth  handle  any  of  the  tickets  while  you  had  the  spectacles? — ^A.  No, 

ST. 

Q.  You  always  use  spectacles f — A.  Not  at  all  times  j  only  when  it  troubles  me. 

Q.  Would  your  eyes  be  likely  to  trouble  you  in  examining  carefully  any  small  prints 
for  five  or  six  or  seven  or  eight  hours  in  succession  f — A.  But  it  sometimes  donH ;  some- 
times I  could  read  all  day  and  sometimes  I  could  not. 

Q.  Do  you  think  that  you  could  read  all  day  and  read  all  night,  too,  without  your 
«ye«  affecting  you  t — A.  No,  sir ;  I  could  not  do  that. 

Q.  What  sort  of  light  did  you  have  in  your  roomf — ^A.  We  had  candles;  some  five 
oraix. 

Q.  Where  were  the  candles  placed? — A.  They  were  placed  all  around  the  box,  so 
•  that  we  could  have  plenty  of  light  to  see. 

Q.  Was  the  night  a  cold  and  disai^reeable  night  f — A.  Yes,  sir. 

Q.  Hare  fire  in  the  room  T — A.  We  did  not  have  any  fire.  We  had  no  place  to  make 
the  fire,    it  had  been  a  gin -house. 

Q.  The  wind  came  in,  theof — A.  No,  sir;  there  was  no  wind.  It  was  perfectly 
«lcwed,  but  we  had  no  place  to  make  the  fire. 

Q.  Were  you  comfortable  there  t — A.  We  were  tolerably  comfortable,  only  our  toes 
bothered  us  from  the  cold. 

Q.  Yon  buffered  a  good  deal  from  the  cold  I — A.  Yes,  sir;  although  there  was  no 
^nd  to  get  to  us. 

Q-  Were  you  not  all  pretty  anxious  to  get  through  the  count! — A.  Yes,  sir;  we 

▼ere. 

Thomas  Johnson,  colored,  Eepublican  commissioner  at  poll  Ko.  6^ 
^ys  (DarralFs  witness) : 

Q.  Did  you  assist  in  counting  the  votes  at  your  poll  after  the  election  T — A.  Yes,  sir. 

Q-  Did  you  examine  any  tickets  yourself? — A.  The  tickets  were  counted  in  bulk,  by 
wnji  and  twenties. 

Q-  Who  took  the  tickets  out  of  the  box  ? — A.  I  did. 
.."•Did  you  look  at  them  as  you  took  them  out  of  the  box? — A.  No,  sir;  just  put  all 
j^  Repablican  tickets  to  themselves  and  all  the  Democratic  tickets  to  tliemselves. 
Il^^'^  were  two  Republican  tickets  running;  a  blue  ticket  and  a  black  Republican 
ueket.  The  Democratic  ticket  was  a  white  ticket ;  one  Republican  ticket  witn  a  black 
^K,  and  then  the  other  was  blue.  We  had  taken  the  blue  tickets  and  counted  them 
^  themselves  in  bulk,  and  the  black  tickets  likewise,  and  then  the  Democratic  tickets 
"^  **nie;  but,  as  counting  out,  one  by  one,  we  did  not  do  it. 

y.  Did  you  examine  the  face  of  any  of  the  tickets  yourself? — A.  Only  examined 
1^*  I  had  twenty  in  bulk,  and  one  I  just  called  the  names  from  as  I  walked.  I 
^  called  off  the  namee,  so  many  and  so  many  votes,  from  just  the  first  one.  I  didn't 
^c  them  all  and  examine  them  through ;  I  didn^t  examine  them  all  through. 

X*  What  did  Mr.  Wilson  do?  Did  he  examine  tickets? — A.  No,  sir;  he  didn^t  ex- 
•«wne  them  throu j^h,  I  don't  believe. 

Jx-  Did  he  examine  the  tickets  at  all  ? — ^A.  Just  stood  there  and  took  them  away 
^^  Die,  as  I  counted  them  out  in  twenties. 

^V*  Did  other  officers  examine  the  tickets? — A.  No,  sir;  the  Republicans  were  to 
^"^inselves,  and  the  Democrats  likewise, 
ti    •  ^^^  **y  y*^^  counted  them  in  bulk ;  did  you  take  them  in  bulk  of  tens  of  twen- 

0  ^^'  In  twenties. 

X-  The  straight  tickets? — A.  Yes,  sir ;  and  the  scratched  tickets  we  laid  aside  until 
8'>t  through,  then  we  counted  them  last.      There,  were  some  names  that  were 
^tched  out;  we  couldn't  o  )unt  them  m  bulk  with  the  others;  we  counted  them  to 
^»««elves. 
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CrosB-examination : 

Q.  Then  there  could  have  been  tickets  with  my  name  on  them  f — A.  There  could 
have  been  tickets  with  yoor  name  on  them,  but  we  counted  them  in  bulk ;  we  didn't 
examine  them  close ;  didn't  have  time  to  count  them  one  by  one. 

Q.  Did  you  see  the  box  sealed? — A.  Yes,  sir ;  I  saw  it  sealed. 

Q.  Was  the  box  not  sealed  with  a  paper  sealed  on  top,  the  place  where  the  votes  go 
in,  then  the  paper  carried  oyer  the  side  of  the  box  an^'down  over  the  key  hole,  and 
sealed  there  again  t — ^A.  Tes,  sir ;  it  was  sealed  where  the  tickets  go  in  and  sealed  ovei 
the  key-hole  cuso. 

Q.  And  the  paper  carried  over  the  edge  of  the  box  f — A.  Tes,  sir. 

Q.  Then  the  box  couldn't  have  been  opened  without  breaking  that  paper  or  seals, 
oould  itf — A.  No,  sir;  it  could  not  have  been  opened  except  by  breaking  those  papera 
oft. 

The  committee  find  the  proof  of  the  distribution  and  voting  of  these 
Acklen  and  blanks  at  this  poll  complete,  likewise  the  identification  of 
the  box  as  being  intact,  to  have  been  beyond  qnestion.  The  proof  as  to 
the  count  of  the  votes  in  bulk  is  in  no  wise  questioned  save  by  the  tes- 
timony of  contestee's  witness  Wilson,  which  has  been  quoted  at  lengthy 
and  this  is  rebutted  by  that  of  this  other  witness,  Johnson,  whose  testi- 
mony is  flatly  contradictory  of  that  of  Wilson. 

The  committee  are  clearly  of  the  opinion  that  this  poll  should  stand 
as  recounted. 

At  poll  7  the  distribution  of  these  Acklen  and  blank  tickets  is  proven 
by  Chrs.  Commyer  (Eeport,  pp.  99  and  100).  The  votes  are  shown  to 
have  been  counted  in  bulk  by  the  testimony  of  Adonis  Le  Blanc,  com- 
missioner (Report,  p.  58).  Nor  are  the  facts  set  forth  sufficiently  ques- 
tioned or  controverted  in  the  testimony  of  the  only  witness  thecontestee 
produces  at  this  poll,  viz,  J.  M.  Carville  (Report,  p.  197) ;  but  when  the 
box  previous  to  the  recount  was  presented  to  the  witness  Le  Blauc,  ho 
was  not  able  to  identify  it,  and  although  in  the  opinion  of  this  commit- 
tee its  identity  is  sufficiently  established  by  the  testimony  of  C.  H. 
Gordon  and  James  Crowell,  the  present  and  former  clerks,  yet  this 
committee,  out  of  abundiint  caution,  conclude,  as  the  names  of  the  com- 
missioners were  not  written  on  the  box,  to  let  it  stand  as  originally 
counted  in  favor  of  contestee,  as  it  does  not  affect  the  result,  although 
they  would  feel  justified  in  accepting  the  recount  at  this  poll. 

CONCLUSIONS. 

Your  committee,  reviewing  the  entire  case,  are  led  to  the  following 
conclusions : 

First.  They  disregard  the  return  of  the  vote  made  by  the  Wells- An- 
derson returning-board  because  of  the  most  flagrant  fraud,  and  of  tho 
exercise  of  judicial  power  by  said  board  by  arbitrarily  for  no  other  rea- 
son than  to  achieve  a  result  in  accordance  with  their  will. 

Second.  They  adopt  the  count  of  the  votes  as  declared  by  the  present 
legal  board  of  canvassers  in  all  the  parishes  except  those  of  Saint  Mar- 
tin's, La  Fourche,  and  Iberville.  That  board  counted  the  vote  actually 
cast,  and  returned  it  without  the  exercise  of  judicial  i)owers  and  without 
disfranchising  any  portion  of  the  people.  It  is  composed  of  men  of  high 
character,  Republicans  and  Democrats,  and  there  is  every  reason  to  give 
full  faith  and  credit  to  its  official  acts. 

The  committee  adopt  the  returns  of  this  board,  as  shown  by  the  table 
here  below  quoted. 

But  the  board  of  canvassers  omitted  from  their  count  the  vote  o 
Saint  Martin's,  declariug  the  returns  from  that  parish  (Record,  p. 
to  be  forged.    But  there  is  no  other  proof  of  this  fact,  and  the  commit 


ACKLEN   VS.   DABBALL. 


153 


adopt  the  carrent  agreement  of  contestee  and  contestant  (Record,  p. 
172)  with  regard  to  said  parish,  and  therefore  retnm  it  as  follows : 


Saint  Martin's 


C.  B.  DMmOL    J.  H.  Aoklen. 
1,095  1,027 


In  the  parish  of  La  Fonrche,  the  committee,  in  full  aecordance  with  the 
proof  and  the  decree  of  the  sapreme  coart  of  Loaisiana  in  the  case  of 
Welre  v.  Wilton  (Record,  p.  2),  reject  the  vote  of  poll  17,  where  86  votes 
were  cast  for  contestee,  and  return  said  parish  as  follows : 


La  Foarche. 


C.  B.  Darrall. 
1,929 


J.  H.  Acklen. 
2,086 


In  the  parish  of  Iberville  the  committee  adopt  there  connt  of  the 
votes  at  polls  No.  2,  3,  4, 5,  and  6,  as  per  tabulated  statement  here  below 
^ven,  and  retnm  said  parish  as  follows : 


Iberyille  Parish 


C.  B.  Darrall. 
1,423 


J.  H.  Aoklaa. 
1,468 


Having  thus  considered  these  polls  seriatim,  the  committee  decide 
the  following  to  be  the  proper  and  just  vote  for  the  parish  of  Iberville^ 
viz: 


Poll. 


1. 

2. 

S. 
4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 


Aoklen. 

DarratL 

44 

21S 

340 

86 

219 

189 

84 

106 

158 

7» 

228 

9» 

58 

187 

59 

66 

250 

122 

83 

laa 

45 

00 

1,468 

1.42a 

• 

Or  a  majority  in  this  parish  for  the  contestant  of  45  votes.  And  in  the 
entire  district  the  committee  decide  that  the  following  table  shows  the 
proper  and  jnst  vote  as  cast  in  the  different  parishes  for  the  contestant 
and  contestee: 


NamM  of  puiBbes. 


0) 


Aaeeniloii 

jj^i«DBmtlon . . . 
Tote  Boone... 
Sf*ntMMy.... 
g«i*......... 

p'jwoii 


Totel 


Vote; 

2,059 

1,692 

1,966 

2,885 

1,455 

661 

228 

91 

69 

1,929 

1,095 

1,423 


a 

« 


Votet. 
1,21& 
1.670 
1,898 
1,428 
1,242 
1,157 

956 
1,291 

225 
2,086 
1,037 
1,46B 


15, 053  i   15, 161 


^  *  majority  in  the  entire  district  for  the  contestant  of  108  votes. 
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Your  committee  therefore  recommend  for  passage  by  the  House  of 
Bepresentatives  the  following  resolutions : 

Resolved^  That  Chester  B.  Darrall  was  not  elected  and  is  not  entitled 
to  a  seat  in  the  House  of  Eepresentatives  from  the  third  Congressional 
district  of  Louisiana. 

Resolved^  That  Joseph  H.  Acklen  was  elected  and  is  entitled  to  a  seat 
in  the  House  of  Eepresentatives  from  the  third  Congressional  district 
of  Louisiana. 

JOHN  T.  HARRIS. 

WILLIAM  M.  SPRINGER. 

MILTON  A.  CANDLER. 

JAC.  TDRNEY. 

THOS.  R.  0  )BB. 

JERE.  N.  WILLIAMS. 

E.  JNO.  ELLIS. 


Mr.  Price,  from  the  Committee  of  Elections,  submitted  the  following 

VIE  ws. 

An  examination  of  thjs  case  discloses  the  following  facts : 
The  third  Congressional  district  of  Louisiana  is  composed  of  the  par- 
ishes of  Ascension,  Assumption,  Terre  Bonne,  Saint  Mary,  La  Fayette, 
Vermillion,  Calcasieu,  Cameron,  La  Fourche,  Saint  Martin,  and  Iber- 
ville. On  the  7th  day  of  November,  1876,  an  election  was  held  in  this 
Congressional  district  for  a  member  of  the  Forty-iifth  Congress,  and 
after  the  election,  and  after  the  votes  at  the  polls  at  all  the  parishes 
had  been  counted  by  the  legally-authorized  officers,  and  the  returns 
made  as  required  by  law,  the  following  certificate  of  election  was  issued: 

Statk  op  Louisiana,  Executive  Department, 
Third  District  of  Louisiana,  New  Orleans,  J[)eoemher2S,  1876. 

Bo  it  known  that  at  an  election  begnn  and  held  on  the  7tli  day  of  November,  A.  D. 
1876,  for  members  of  Congress,  Chester  B.  DarraU  receiyed  15,626  votes,  and  Joseph 
H.  Acklen  received  13,533  votes. 

Now,  therefore,  I,  William  Pitt  Kellogg,  governor  of  the  State  of  Liouisiana,  d 
hereby  certify  that  Chester  B.  Darrall  received  a  majority  of  the  votes  cast  at 
election,  and' is  duly  and  lawfully  elected  to  represent  the  third  Congressional  district 
of  the  state  of  Louisiana  in  the  Forty-fifbh  Congress  of  the  United  States. 

Given  nnder  my  hand  and  the  seal  of  the  State  this  2dth  day  of  December,  A.  D 
1876,  and  of  the  Independence  of  the  United  States  the  one  hundred  and  first. 

WM.  P.  KELLOGG. 

By  the  governor: 

[seal.]       p.  G.  Deslondb, 

Secretary  of  State. 

From  wbicb  it  appears  that  Chester  B.  Darrall  was  legally  elected 
a  Eepresentatiye  to  the  Forty-fifth  Congress  from  said  third  district  o 
Louisiana. 

Subsequent  to  this,  and  after  the  inauguration  of  the  Nicholls  _ 
ernment,  a  law  was  passed  creating  a  new  returning-board,  and  thi 
new  board,  created  under  a  new  law,  proceeded  to  a  recanvass  of  th 
same  returns  for  the  same  office  for  the  same  district,  and,  after  a  fu' 
canvass,  Governor  Nicholls  issued  the  following  certificate  of  electio 

United  States  of  America, 
Executive  Department,  State  of  Louisiana- 

Thia  is  to  certify  that  at  a  general  election,  began  and  held  in  the  State  of  Lonisii 


ACKLEN    VS.    DARRALL.  155 

aiA<i   ill  the  thii-d  CougreasioDal  district  of  8aid  State,  on  the  7th  day  of  November,  1876, 

i  f    1  »€^iug  the  first  Tuesday  after  the  first  Monday  in  said  mouth,  and  the  day  prescribed 

t^y   Tlie  laws  of  the  United  States  and  the  said  State  of  Louisiana  for  the  election  of 

R^ei»resentative8  in  Congress  from  the  said  State,  C.  B.  Darrall  and  Joseph  H.  Acklen 

.»f>X>^ar  from  the  returns  of  said  election,  filed  in  the  office  of  the  secretary  of  state, 

mritiliin  and  for  said  State,  to  have  been  the  only  persons  voted  for  in  the  third  Con- 

fi^re^eional  district  of  said  State  for  Representative  in  the  Forty-fifth  Congress  of  the 

ITni  t^ed  States  from  said  State ;  and  that  it  further  appears  from  said  returns  on  file  and 

of  record  in  said  office  that  C.  B.  Darrall        15,786  votes  and  Joseph  H.  Aoklen  received 

14.#>92  votes  for  Representatives  as  aforesaid  in  said  district ;  and  that  C.  B.  Darrall, 

faafc'v^  i  ng  received  a  majority  of  the  votes  cast  for  Representative  from  the  third  district, 

in  »«i»id  State  of  Louisiana,  in  the  Forty-fifth  Congress  of  the  United  States  of  America 

ati  c^^id  election,  has  been  duly,  lawfully,  and  regularly  elected  to  reprcKont  said  third 

<iist:Tlet  of  said  State  in  the  aforesaid  Congress  of  the  United  States,  in  accordance 

i^b  the  laws  of  the  United  States,  and  of  the  State  of  Louisiana. 

FRANCIS  T.  NICHOLLS, 
Governor  of  the  State  of  Louisiana. 


e,  Ir^ancisT.  Nicholls,  governor  of  the  State  of  Louisiana,  and  Oscar  Arroys,  assist- 
-anx  secretary  of  state  of  said  State,  do  hereby  certify  that  the  above  and  foregoing 
*^^<5laration  of  the  result  of  the  election  begun  and  held  in  the  third  Congressional 
^i^'tixict  of  the  State  of  Louisiana  on  the  7th  day  of  November,  1876,  is  a  true  copy  of 
t:li^  original  certificate,  as  recorded  in  the  office  of  the  secretary  of  state  of  the  State 
^^^^JL-ouisiana,  by  the  secretary  of  state,  and  signed  by  the  governor. 

'VVitnesB  our  nands  and  the  seal  of  the  State  of  Louisiana,  at  the  city  of  New  Or- 
*^^xi8,  this  27th  day  of  February,  1877. 

FRANCIS  T.  NICHOJ.LS, 
Governor  of  the  State  of  Louimana. 
^>SCAR  Arroys,  • 

Jf<Hatant  Secretary  of  State, 

I^rom  which  it  appears  that  ChestiT  B.  Darrall,  the  same  man  for  the 
Baiioe  oflBce,  was  elected. 

By  the  Kellogg  returning-board  DarralPs  majority  is  2,093,  and  by 
tli€i  Nicholls  returning-board  it  is  1,094. 

The  difference  in  majorities  arises  in  this  way :  in  making  the  returns  on 
•  '^liich  the  first  certificate  was  given,  the  supervisors  of  registration  had 
r^ected  polls  in  parishes  as  follows :  Poll  4,  Iberia  Parish ;  polls  1  and 
3,  Xa  Fayette  Parish;  polls  2  and  10,  La  Fourche  Parish  (remember 
tlistt  these  were  rejected  by  the  parish  officer  and  never  came  to  the  re- 
ttxmiug-board ;  and  poll  2,  in  La  Fayette  Parish,  was  rejected  by  the 
*'^t:Tuiiing-board.  These  polls  being  rejected,  left  the  majority  of  con- 
teetee  2,093,  as  above. 

Eat  when  the  Democratic  returning-board  came  to  make  up  their 
**^timis,  they  included  all  of  the  polls  rejected,  and  that  gave  con- 
^^^steo  a  majority  of  1,094,  as  above  stated.  These  Democratic  returns 
"^^xe  made  from  the  copies  of  the  original  papers  on  file  in  the  clerk's 
offices  of  the  various  parishes  of  the  district,  and  are  submitted  by  con- 
^^stant  as  evidence.    (See  pp.  14,  15,  10,  17  of  the  Kecord.) 

-A  new  canvass  of  all  the  votes  of  all  the  polls  in  all  the  parishes 
■paving  been  made  by  a  returning-board  created  by  contestant's  political 
^I'iends,  and  the  result  being  still  against  him,  some  other  plan  must  be 
^^vised  to  accomx)lish  his  purpose,  and,  therefore,  four  months  after  the 
^*ection,  and  two  months  after  it  is  the  duty  of  any  person  to  protect 
*^ndkeep  safely  the  ballot-boxes  in  which  the  votes  cast  at  said  election 
^ere  deposited,  the  contestant  procured  a  recount  of  the  ballots  then 
*^nud  ill  the  boxes  in  the  parish  of  Iberville,  and  upon  this  recount,  and 
'^Pou  that  alone,  does  he  now  base  his  claim  for  the  seat.  If  the  re- 
^Qut  had  been  made  within  the  time  required  by  law  that  the  ballots 
^houid  be  carefully  preserved,  and  the  boxes  had  been  deposited  and 
^Pt  as  the  law  required,  some  weight  might  be  given  to  the  recount, 
^ooiigh  McCrary  on  Elections,  sees.  93,96, 277,  279,  is  authority  against 


156  DIGEST   OP   ELECTION   CASES. 

it.    But  neither  of  these  conditions  has  been  compliod  with,  aud  con- 
seqaently  the  recount  is  of  no  effect. 

We  quote: 

McCrary  on  Elections,  section  93 : 

A  cauyassing-board  having  once  connted  the  votes,  uiid  declared  the  result  accord* 
inff  to  law,  has  no  power  or  authority  to  make  a  recount.  When  this  duty  is  once 
fnlly  performed,  it  is  performed  once  and  forever  and  cannot  be  repeated."  *  (Bo wen 
M.  Hexon,  45  Mo.,  350;  Gooding  V8.  Wilson,  Forty-second  Congress.) 

In  the  former  case  the  court  say : 

To  suppose  that  it  could  be  renewed,  that  the  canvass  of  one  day  coold  be  repeated 
the  next,  and  counter- certillcates  be  issued  to  different  contestants  as  new  lisht  or  in- 
flnence  was  brought  to  bear  upon  the  mind  of  the  clerk,  would  render  the  whole  pro- 
ceeding a  farce. 

And  in  the  latter  case  the  report  of  the  committee  has  this  language: 

On  examination  of  the  precedent  it  does  not  appear  that  this  House  favors  the  set- 
ting aside  of  official  and  formal  counts  made  with  all  the  safeguards  required  by  law, 
on  evidence  only  of  subsequent  informal  and  unofficial  counts  without  such  safeguards. 
No  instance  was  cited  at  the  hearing  where  the  person  entitled  by  the  official  count 
was  deprived  of  his  seat  by  a  subsequent  unofficial  count.  On  principle,  it  would 
seem  that  if  such  a  thing  were,  in  the  absence  of  fraud  in  the  official  count,  in  any 
case  admissible,  it  should  be  permitted  only  when  the  ballot-boxes  had  been  so  kept 
as  to  be  conclusive  of  the  identity  of  the  ballots,  and  when  the  subsequent  count  was 
made  with  safeguards  equivalent  to  those  provided  by  law.  In  the  absence  of  either 
of  these  conditions,  the  proof,  as  mere  matter  of  fact,  and  without  regard  to  statu- 
tory rules,  would  be  less  reliable  and  therefore  insufficient. 

McCrary  on  Elections,  section  96 : 

In  Kliue  va,  Myers  (1  Bartlett,  574)  the  House  refused  to  order  a  recount  of  ballots 
upon  the  request  of  contestant.  One  reason  was  that  the  contestant  did  not  offer 
evidence  sufficient  to  show,  even  presumptivelv,  that  the  original  count  was  errone- 
ous or  fraudulent.  But  another  reason  was  the  great  danger  of  attempting  to  set 
aside  the  official  count  by  a  reopening  of  the  boxes  and  a  recount  of  the  ballots 
months  after  the  election.  And  upon  this  latter  point  the  conmiittoe,  in  their  report, 
say:  *'To  adopt  a  rule  that  the  ballot-boxes  should  be  opened  upon  the  mere  request 
of  the  defeated  candidate  would  occasion  more  fraud  than  it  could  possibly  expose. 
The  number  of  ballot-boxes  in  each  Congressional  district  is  seldom  less  than  tiffcy, 
and  often  more  than  two  hundred.  They  are  usually  left  in  the  care  of  a  magistrate 
or  some  township  officer,  by  whom  they  are  deposited  in  no  safer  place  than  an  upper 
shelf  in  a  public  office.  The  opportunities  of  tampering  with  the  boxes  thus  scat- 
tered through  the  district  would  be  abundant,  and  if  it  were  known  in  advance  that 
a  second  count  could  be  had  without  discrediting  the  first  the  temptation  to  do  so 
would  be  strong." 

It  should  be  remembere,d  that  the  fact  sought  is  not  what  the  ballot-boxes  contain 
six  months  or  a  year  after  the  election,  but  what  they  did  contain  after  the  last  vote 
was  deposited  on  the  day  of  election. 

Certainly  an  impartial,  accurate,  and  public  count  then  by  the  sworn  officers  would 
be  better  evidence  of  that  fact  than  any  subsequent  count,  not  more  impartial,  and 
not  presuming  to  be  more  accurate  than  the  first,  and  after  the  boxes  had  long  been 
exposed  to  the  tampering  of  dishonest  partisans. 

McCrary  on  Elections,  section  277 : 

Where,  as  is  the  case  in  several  of  the  States,  the  statute  provides  a  mode  of  pre- 
serving the  identical  ballots  cast  at  an  election  for  the  purpose  of  being  used  as 
evidence  in  case  of  contest,  such  statute,  and  particularly  those  provisions  which 
provide  for  the  safe-keeping  of  such  ballots,  must  be  followed  with  great  care.     The 
danger  that,  after  the  count  is  made  (especially  if  the  vote  is  very  close),  the  ballots 
may  be  tampered  with,  is  so  great  that  no  opportunity  for  such  tampering  can  be 
permitted.     Such  ballots,  in  order  to  be  received  in  evidence,  must  have  remained  in 
the  custody  of  the  proper  officer  of  the  law  from  the  time  of  the  original  count  until 
they  are  produced  before  the  proper  court  or  officer,  and  if  it  appear  they  have  been 
handled  by  unauthorized  persons,  or  that  they  have  been  left  in  an  exposed  or  im — 
proper  place,  they  cannot  be  offered  to  overcome  the  official  count.     See  Gooding  r#^ 
Wilson  (Forty-second  Congress),  Butler  r«.  Lehman  (1  Bartlett,  354),  Kline  i'».  Vern^ 
(ibid,,  381). 
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Id  Batler  vs.  Lehman  the  House  of  Kepreseutatives,  after  a  full  dis- 
cussion, sustained  the  minority  of  the  committee  in  rejecting  a  recount 
upon  the  ground  that  the  ballot-boxes  had  not  been  so  kept  as  to  rebut 
a  reasonable  presumption  that  they  had  been  tampered  with. 

McCrary  on  Elections,  section  279: 

Tlie  case  of  Archer  r«.  AUcn  (1  Bartlett,  1G9)  is  another  case  in  which  there  was  a 
recount  of  the  hallots  after  the  official  count  had  hecn  made  and  the  result  announced. 
The  official  canvass  showed  the  election  of  the  incumbent  by  a  majority  of  only  one 
vote.  The  recount^  which  was  made  four  months  after  the  election,  resulted  in  the 
alleged  discoveiy  of  a  mistake  of  two  votes  in  favor  of  con  test  aut,  just  sufficient  to 
change  the  result.  The  necessity  for  proving  affirmatively  that  the  ballots  had  not 
be<^D  tampered  with  seems  to  have  been  felt  and  conceded  by  the  contestant,  and  a 
^ood  deal  of  testimony  was  taken  upon  that  point,  enough,  according  to  the  report 
of  the  majority  of  the  committee,  to  make  it  clear  that  the  ballots  counte<l  at  the 
second  and  unofficial  count  were  the  identical  ballots  originally  deposited  in  the  box. 
The  minority  of  the  committee,  however,  took  the  opposite  view  and  insisted  that 
the  proof  of  identity  was  insufficient. 

After  an  elaborate  debate  in  the  House,  the  report  of  the  majority,  declaring  the 
incumbent  not  duly  elected,  was  adopted,  but  the  resolution  giving  the  seat  to  the 
conteBtant  was  lost,  and  the  seat  thereby  became  and  was  declared  vacant. 

(CAREFULNESS   OF   THE   OFFICIAL   COUNT. 

The  correctness  of  tlie  first  count  of  the  ballots  is  established  by  the 
testimony  of  the  officers  of  election,  both  Eepublican  and  Democratic. 

Poll  1. — The  three  commissioners  of  election,  Piernas,  Roth,  and 
Dnbuclet,  testified,  and  Verrett,  one  of  the  supervisors — 

Amad^e  Both,  Democrat  (p.  56) : 

Q.  How  did  you  count  the  votes  at  that  pollf — A.  Well,  we  counted  them  in  this 
'^ay :  we  took  all  the  straight  tickets  of  each  side  and  set  them  aside,  aud  then  the 
•cratched  tickets. 

Q-  What  was  the  color  of  the  straight  Republican  ticket  T — A.  Black. 

Q*  Did  yon,  after  the  election,  hear  any  one  state  that  the  name  of  J.  H.  Acklen 
*^*^  been  on  any  of  the  Republican  tickets  I — A.  I  did  after  the  election. 

Q.  In  the  way  in  which  those  tickets  were  counted  by  you,  could  the  name  of  J. 
^•Acklen  have  been  on  some  of  them  without  your  seeing  it  T — A.  Well,  it  might  have 
"^>  ffeeaute  I  did  not  count  all  the  tickets. 

X-  Were  yon  a  Democratic  or  a  Republican  commissioner  f — A.  For  the  Democratic 
P*rty.    There  were  two  Republicans^  and  I  was  a  Democrat. 

\'  Did  you  certify  to  the  returns  from  that  ward  as  being  correct  in  every  particu- 
^^^    A.  Yes,  sir;  as  far  as  I  understand  about  election  returns,  because  I  have  taken 

ff^^t  deal  of  piUns  to  carry  everything  along  straight. 

Kernas  (p.  262) : 

1^  9;.  I^id  you  assist  in  counting  the  votes  aftbr  the  polls  were  closed T — ^A.  Yes,  sir; 

O    o^  the  box  and  seeing  the  name  of  the  voters. 
^J*State  in  what  manner  the  votes  were  counted. — A.  We  counted  the  vote.     We 
•?f***^  oW  over  the  tickets  first  to  see  whether  there  were  different  names  on  the  tickets^  and 
0  *^<»««ted  the  votes, 

f^'  '^ho  assisted  you  in  scrutinizing  the  tickets  f — ^A.  Mr.  Amad^  Roth ;  all  three 
O    ^«re  counting  the  votes. 

Q  ^^  you  carefully  scrutinize  every  ticket  and  the  name  on  every  ticket  T — A.  Yes,  sir.  ^ 
0   ^^^  ^*"*  counted  them  T— A.  Yes,  sir. 
ollict      you  remember  the  vote  for  member  of  Congress  at  that  poll  I — A.  I  can't  reo- 
Q  T^hat  it  was  exactly,  because  I  did  not  take  no  memorandum. 
0   \ff '^  ^^^^^  remember  the  vote  I — A.  Not  in  special  or  particular. 
•iiefliJff*  ^'^^'^y  ^°  scrutinizing  these  tickets  and  in  examining  them  did  you  exam- 

qVjI  **"•«  <>*  '*«  ticket  T — A.  Yes,  sir  ;  every  name. 
ojj***  there  had  been  any  Republican  tickets  with  the  name  of  Mr.  Acklen  on  for 

(\jj!%  would  you  have  seen  them  T — A.  I  would,  but  I  did  not  see  Btone  of  them, 
you  h     ^^^  had  been  any  tickets  with  no  name  on  for  member  of  Congress,  would 
on«  ftJT?  ■^•^  them  I — A.  AU  the  Republican  tickets  had  the  name  of  Darrall  on— every 

^^dKv^^  kind  of  tickets  were  there  in  the  pollf    Was  there  more  than  one  kind  of 
*'**"hcan  ticket  f — A»  There  was  another  kind,  but  there  was  only  one  ticket. 
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Q.  Were  these  Republican  tickets  a  black-back  ticket  f — A.  It  was  a  ereen  ticket. 
<5.  Then,  was  there  green  tickets  t — A.  The  green  ticket  was  green  all  over. 
Q.  Was  that  a  Republican  ticket? — A.  That  was,  so  called,  a  Republican  ticket. 
Q.  You  are  positive  Mr.  Darrall's  name  was  on  all  these  tickets? — A.  Yes,  sir;  I  am 
positive  of  that. 

Verrett  (p.  270) : 

Q.  Did  you  witness  or  assist  in  counting  the  votes  as  polled  after  the  election? — A. 
Yes,  sir. 

Q.  Did  you  carefully  examine  the  tickets  T — A.  Yes,  sir. 

Q.  Did  you  examine  all  the  tickets  ? — ^A.  Yes,  sir. 

Q.  Were  yon  assisted  in  counting  the  votes  by  other  officers  I — A.  Yee,  sir. 

Q.  How  many  ? — A.  There  was  Mr.  Dnbuclet,  Mr,  Leonce  Soniat,  Mr.  Roth.  Soniat 
was  Democratic  supervisor.  There  was  another  gentleman  there — I  can't  recollect  hi» 
u.'ime ;  he  was  only  an  assistant. 

Q.  Was  there  three  commissioners  and  two  United  States  supervisors  at  the  poll  f — 
A.  Yes,  sir. 

Q.  Did  you  scrutinize  the  tickets  before  they  were  counted? — A.  Yes,  sir. 

Q.  Who  looked  over  the  tickets ;  what  officers  looked  over  the  tickets  and  scrutinized 
the  names  on  theijiT — A.  The  same  ones  that  I  just  now  mentioned. 

Q.  Did  you  yourself  carefully  observe  every  ticket  and  the  names  on  them  t — A. 
Yes,  sir. 

Q.  Can  you  give  the  number  of  votes  received  by  each  candidate  for  Congress,  or 
nearf — A.  No,  sir.     I  never  took  no  statement;  I  did  have  one  at  the  time,  but  I  lost  it. 

Q.  Have  you  heard  of  a  recount  of  the  votes  made  in  th^t  box  f — A.  Yes,  sir ;  I  heard 
■ome  conversation  about  it  when  I  came  up  in  Plaqnemine  here  some  time  ago. 

Q.  Would  it  be  possible  for  three  commissioners  of  elections,  assisted  by  two  United 
States  supervisors,  acting  under  oath,  to  have  made  any  mistake  in  counting  and  com- 
piling of  the  vote  as  it  was  done  by  yourself? — A.  I  should  think  not,  because  they 
were  very  particular  in  the  count. 

Q.  As  the  votes  were  counted  could  you  have  made  a  mistake  of  one  hundred  or  two 
hundred  votes  for  member  of  Congress  ? — A.  No,  sir. 

Dubuclet  (p.  264) : 

Q.  Did  you  assist  in  counting  the  votes  as  polled,  after  the  election  T — A.  Towards 
the  last  I  helped  to  count  the  votes.  I  counted  the  scratched  tickets,  but  the  whole 
tickets  was  counted  by  Mr.  Piernas  and  Mr.  Amad6e  Roth. 

Q.  When  you  opened  the  box,  who  took  the  tickets  out  I — A.  Mr.  Piernas  and  Mr. 
Roth. 

Q.  As  you  only  counted  the  scratched  tickets,  Mr.  Dubuclet,  could  there  have  been 
any  mistakes  made  on  the  other  tickets  and  you  not  know  it  f — ^A.  I  did  not  think  they 
oonld  luake  any  mistake.     I  know  they  did  not  make  any. 

Q.  How  do  you  know  they  did  not  make  any  f — ^A,  Because  they  was  swoni;  I  sup- 
pose that  they  was  to  do  it,  and  we  were  all  sworn  together  to  do  it  correct. 

Q.  You  were  tallying,  were  you  not — A.  Yes,  sir. 

Poll  2. — Craig  and  Smith,  commissioners  of  election,  and  Davidson, 
supervisor  testified —  . 

Smith,  Democrat  (p.  54) : 

Q.  Did  you  count  or  assist  in  counting  the  votes  at  that  poUf — ^A.  I  assisted  in 
counting  tliem. 

Q.  Describe  the  manner  in  which  the  votes  were  counted. — A.  The  box  was  opened 
and  the  tickets  were  taken  out,  and  the  Democratic  tickets  were  strung  on  a  string 
and  the  Republican  tickets  were  strung  on  a  string,  and  the  scratched  tickets  also, 
and  then  they  were  taken  off  and  called  off  of  each  string. 

Q.  Did  you  call  off  the  tickets? — A.  No,  sir  ;  I  did  not. 

Q.  Did  you  take  the  tickets  from  the  boxT  Did  you  scrutinize  them  in  any  man- 
ner f — A.  I  saw  the  gentleman  taking  them  out.  I  was  present  and  saw  him  ta^e 
them  out  and  string  tnem  ou  the  string,  as  I  told  you. 

Q.  You  were  one  of  the  commissioners  f — A.  Yes,  sir.  There  was  a  marshal  there 
Also  who  superintended  everything.     I  saw  everything. 

Q.  You  say  vou  did  not  scrutinize  the  votes  I — A.  No,  sir;  I  never  looked  at  them. 

Q.  Did  you  certify  to  the  returns  as  being  correct  after  the  tally-sheets  were  made 
•«tl — A.  Well,  the  account,  sir,  was  right  as  called  off. 

Q.  Did  you  certify  it  as  being  correct  ? — A.  Yes,  sir ;  as  commissioner. 

Davidson  (p.  249),  a  member  of  the  legislature : 

Q.  Did  ^n  take  any  part  in  the  counting  of  the  votes  f — A.  I  did  when  the  poll  waa 
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closed.  The  box  was  opened,  and  Mr.  Robert  O.  Hebert  took  ont  the  tickets  and  ex- 
amined them,  and  we  held^them  np  and  looked  at  them ;  and  Mr.  Craiff,  he  was  another 
Republican,  stood  right  on  the  other  side  of  him;  and  Mr.  J.  D.  Hebert,  he  wasa 
Democratic  supervisor,  he  stood  on  the  other  side ;  and  Mr.  Hebert  would  take  the 
tickets  out,  and  he  would  say,  "straight  Republican  ticket,"  or  whatever  the  ticket 
might  be,  and  these  three  men  would  look  over.  They  would  count  the  tickets  to  Mr. 
William  A.  Smith — he  was  the  Democratic  supervisor — and  Mr.  Smith  held  a  needle 
'With  thread  on  it,  and  I  took  the  tickets  from  Mr.  Smith  and  put  them  on  the  needle, 
and  Mr.  Smith  would  pull  the  string.  I  put  straight  Republican  tickets  on  one  string ; 
that  is,  just  as  they  handed  them  out.  When  we  would  come  to  a  straight  Democratic 
ticket,  we  would  lay  them  in  a  separate  pile,  and  when  we  would  come  to  a  scratched 
ticket  we  would  lay  them  in  a  separate  jpdle.  Tixe  straight  Republican  tickets  were 
strung ;  then  we  strung  the  Democratic  tickets. 

<^.  Did  they  string  the  scratched  tickets  f — A.  They  were  strung  after  they  were 
counted,  on  a  separate  string. 

Q.  In  placing  these  tickets  on  the  needle  did  you  place  the  face  of  the  ticket  up- 
'ward  I— A.  The  face  upward. 

Q.  Did  you  scrutinize  and  notice  what  names  were  on  those  tickets  as  you  placed 
them  on  the  needle  T  ~A.  We  did,  because  we  noticed  at  the  time  that  Mr.  Carville  waa 
■pelled  **Clarville,"  and  also  that  Mr.  Wheeler's  name  was  spelled  **  Weeler*'  instead 
of  "  Wheeler." 

Q.  Who  first  noticed  these  mistakes  on  the  tickets  T — A.  The  one  of  Mr.  Carville'a 
^^*8  by  Mr.  Robert  O.  Hebert,  and  the  one  of  Wheeler's  I  discovered  it  myself  in  dis- 
trtbntmg  the  ticket*. 

Q<  You  knew,  Mr.  Davidson,  that  these  Republioan  tickets  with  Mr.  Aoklen's  name 
^''^  them  were  in  existence  before  the  election  T — ^A.  Oh,  yes. 

Q.  Now,  then,  knowing  that,  and  in  stringing  these  tickets,  did  you  carefully  ob- 
•©rv©  whether  any  of  those  tickets  with  his  name  on  them  were  voted  f — A.  I  did. 
Q*  Were  any  o^hem  voted  as  a  matter  of  fact  at  that  poll  f — ^A.  Not  one. 
Q.  Do  you  remember,  Mr.  Davidson,  about  the  vote  for  member  of  Congress  at  that 
PoUt— A.  Three  hundred  and  odd ;  I  don't  exactly  know. 

N«  Wel>,  about  how  many  f — A.  About  one  hundred  and  fifteen  for  Mr.  Acklen  or  one 
n^dred  and  fourteen. 

V  Have  you  heard  of  a  recount  that  was  made  of  the  votes  in  that  poll  T — A.  I  have 
licwdofit. 

-  ^'  Have  you  heard  or  do  you  know  the  number  of  votes  for  member  of  Congress  in 
that  recount  as  claimed  T — A.  I  seen,  according  to  what  was  published  in  the  Times, 
were  has  been  a  change  of  about  three  hundred  votes,  something  in  the  neighborhood 
01  three  hundred  votes. 

tit  ^?^^^  ^  mistake  of  that  magnitude  have  been  possible  in  the  manner  in  which 
these  tickets  were  counted  and  scrutinized? — ^A.  No,  sir;  because  every  one  there 
M^emed  uixious  to  see  them  counted.  There  was  more  Democratic  spectators  there 
^  Kepublicans. 

iw  ^^^»  then,  do  you  account  for  the  change  in  the  number  of  votes  as  called  for  in 
jui8  recount  I — A.  I  cannot  account  for  it  unless  the  boxes  had  been  stuffed  since  they 
iia?e  been  deposited  in  the  clerk's  hands. 

Craig  (p.  272) : 

J  ^'  J^id  you  assist  iu  counting  the  votes,  as  polled,  after  the  election  t — A.  Yes,  sir ; 

Q>  Did  vou  examine  the  tickets  carefully  and  scrutinize  all  the  names  on  the 
wcketsT— j^.  Yes,  sir:  I  did,  to  the  best  of  my  knowledge. 

X'  Did  you  handle  the  tickets  yourself  t— A.  Yes,  sir. 
pS*  All  of  them  T — A.  Yes,  sir;  I  had  taken  the  tickets  out  with  the  assistance  of  Mr. 
-Kooert  Hebert ;  and  Mr.  Smith  was  also  on  one  side  tallying,  and  Mr.  Robert  Hebert 
w^  on  the  other.    I  scrutinized  the  tickets  from  the  box. 
f  u  ^^^®  y^^  heard  of  the  recount  of  the  vote  for  Congressman,  made  at  the  request 

o     Acklen,  at  your  poll  T — A.  Yes,  sir ;  I  have  heard  of  it. 

V  In  counting  these  tickets,  are  you  sure  Mr.  Acklen's  name  was  not  on  any  of  the 
Kopablioan  tickets  f — A.  Yes,  sir ;  I  am  sore  of  that ;  his  name  was  not  on. 

!«•  Mr.  Craig,  it  is  claimed  iu  this  recount  that  instead  of  394  Mr.  Darrall  re- 
ceiTed  only  86  votes  at  your  poll.  Could  such  a  mistake  have  been  possible  I — A.  It  is 
uipoeaible,  sir,  from  the  very  reason  that  the  tickets  were  counted  too  careful  by  R» 
Beoert.  who  was  standing  just  behind  me.  Him  and  I  looked  oVer  the  tickets  very 
euetaUj,  and  there  coula  not  have  been  possibly  such  a  mistake. 

Q.  Could  it  have  been  possible  that  instead  of  115  votes  Mr.  Acklen  had  340  votes 
in  your  box  f    Could  such  a  mistake  have  been  possible  f — A.  It  is  impossible,  sir,  to 
my  eye-sight. 
Q.  It  your  eye-sight  good  f— A.  Perfectly  good,  sir. 
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Q.  Could  it  bavo  been  possible,  Mr.  Craig,  that  there  was  90  of  those  vot-ea  that  had 
no  Dame  on  for  Congress T — A.  No,  sir;  it  could  not  have  been  possible. 

Q.  Mr.  Craig,  how  would  you  account,  then,  for  tbis  difference  between  the  vote  as 
you  counted  it,  which  was  394  for  Darrall  and  115  for  Acklen,  and  the  vote  as  claimed 
in  tbis  recount  f  How  would  you  explain  thatf — ^A.  It  would  be  impossible  for  me  to 
say  Mr.  Acklen  was  elected  there  by  the  Republican  votes  unless  we  were  all  blind. 

Poll  5. — The  commissioners  of  election  were  Talbott,  Buttrick,  and 
Coleman;  United  States  supervisors  were  Parker  and  Gourrier.  All 
testified. 

Talbott,  Democrat,  a  lawyer  (p.  46) : 

Q.  Describe  the  manner  in  which  the  votes  at  that  poll  were  coanted. — A.  WeU,  the 
straight  Republican  tickets  and  the  straight  Democratic  tickets  and  the  scratched 
tickets  were  each  placed  separately  in  piles,  and  the  aggregate  number  of  each  was 
put  down  on  the  tally-sheet. 

Q.  What  was  the  color  of  the  straight  Republican  tickets  issued  to  the  voters  in 
this  parish  f — A.  I  think  it  was  dark  color,  sir. 

Q.  Did  you  after  the  election  ascertain  or  hear  the  fact  that  some  of  those  Repub- 
lican tickets  bore  the  name  of  J.  H.  Acklen  for  Congress  instead  of  that  of  C.  B.  Dar- 
rall t — A.  1  could  not  say  that  I  di^. 

Q.  In  the  way  that  you  counted  those  tickets,  could  the  name  of  J.  H.  Acklen  have 
been  on  some  of  them  without  your  seeing  itf — A.  Well,  yes,  sir;  that  might  possibly 
have  occurred. 

Q.  After  you  finished  the  count  what  did  you  do  with  the  tickets f — A.  We  placed 
them  in  the  box  and  sealed  it.     I  do  not  think  that  the  opening  of  the  lock  was  sealed. 

Gourrier,  Democratic  supervisor  (p.  86) : 

Q.  Did  you  participate  in  the  counting  of  the  votes t — A.  No,  sir;  I  just  stood  there 
and  saw  them  coming  out.  I  did  not  examine  any  tickets  nor  count  them.  I  helped 
to  make  out  the  tally-sheets  in  advance  of  opening  the  box,  and  after  they  were  ran 
up  until  they  were  no  use  I  cast  them  aside. 

Buttrick,  Republican  commissioner  (pp.  238  and  240) : 

C^.  Did  you  see  any  Republican  ticket  on  the  day  of  election  that  did  not  have  the 
name  of  the  Republican  nominee  upon  itf — A.  No,  sir. 

Q.  Did  yon  see  any  previous  to  the  day  of  election? — A.  I  did.  I  saw  a  ticket  the 
day  previous  to  the  election. 

Q.  What  kind  of  a  ticket  was  that  f  Did  it  resemble  the  re^lar  Republican  ticket  f — 
A.  Exactly ;  except  Mr.  Acklen's  name  was  in  place  of  Mr.  DarralPs. 

Q.  Were  any  of  those  tickets  distributed  on  the  day  of  election  to  your  knowledge? — 
A.  Not  to  my  knowledge. 

Q.  Were  any  of  them  voted  at  the  poll  where  you  were  the  commissioner f — A.  No, 
sir;  not  at  the  poll  at  which  I  was  a  commissioner. 

Q.  In  what  manner  were  the  votes  counted  by  the  commissioners  of  election  f — ^A. 
They  were  taken  from  the  box  by  Mr.  Coleman,  the  Republican  commissioner,  passed 
then  to  Mr.  Talbert,  who  examined  the  tickets,  saw  that  it  was  not  scratched — exam- 
ined the  face  of  the  ticket — and  where  the  ticket  showed  straight  it  was  laid  in  a  pile 
by  itself,  the  straight  Democratic  and  straight  Republican  tickets.  They  were  tnen 
counted ;  then  the  scratched  tickets  were  called  off. 

Q.  Were  these  tickets  carefully  scrutinized  as  they  were  taken  from  the  boxf — A. 
By  the  two  commissioners;  not  by  myself,  bat  by  Messrs.  Talbot  and  Coleman. 

Q.  Were  they  carefully  scrutinized  by  the  United  States  commissioners  f — ^A.  One 
of  the  commissioners. 

Q.  Which  one?— A.  I  can^t  give  you  his  name. 

Q.  Mr.  Parker? — A.  Yes,  sir;  Mr.  Parker  scrutinized  the  tickets.  Mr.  Goorrier,  the 
Democratic  supervisor,  and  I  laid  off  and  made  up  the  returns. 

Q.  Do  you  remember  the  number  of  votes  cast  for  member  of  Congress  at  that  poll  f — 
A.  I  thiuk  it  waH  270. 

Q.  That  was  the  total  T— A.  The  total  was  270. 

^.  Do  you  know  how  many  was  cast  for  each  candidate f — A.  There  was  63  votes 
for  Mr.  Acklen  and  207  for  Mr.  Darrall. 

Q.  Your  official  return  shows  thatf — A.  Yes,  sir;  it  does  show  that. 

Q.  Are  you  satisfied  that  that  return  was  correct  in  every  particular? — A.  I  am  sat- 
isfied.   1  swore  to  it. 

Q.  Could  there  have  been  any  material  mistake  the  way  the  tickets  were  counted f — 
A.  I  don't  think  there  could  have  been  any  mistake  at  all;  certainly  not  material 
miscake. 

Q.  Have  you  heard,  or  do  you  know,  the  result  of  the  recount  of  the  votes  in  that 
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'box  for  member  of  Congress! — A.  I  heard  that  it  altered  it  very  material;  that  it 
mftde  a  material  alteration. 

Q.  CouM  it  have  been  posisible,  on  the  ballots  as  yon  counted  them,  there  would  be 
only  79  vot^e  cast  for  Mr.  Darrall  instead  of  207? — ^A.  No,  sir. 

Q.  Could  it  have  been  possible  for  Mr.  Acklen's  name  to  have  been  on  one  hundred 
and  fifty-eight  of  those  tickets  instead  of  sixty-three? — A.  Impossible. 

Cross: 

Q.  I  understand  you  to  have  stated  that  these  tickets  were  taken  out  of  the  box  by 
€oleman;  and  they  were  handed  to  Talbert  and  scrutinized  by  him,  and  that  you  and 
Mr.  Gnerri^re  laid  oft' and  made  up  the  tally-sheets? — A.  Yes,  sir. 

Q.  Under  the  circumstances  could  you  have  seen  every  name  on  every  ticket  that 
wau  scrutinized  by  Mr.  Talbert? — A.  Certainly  I  did  not  see  any  of  them. 

Q.  Had  the  name  of  J.  H.  Acklen  boon  on  many  ot  those  tickets  scrutinized  by  Mr. 
Talbert,  and  as  you  did  not  see  any  of  them,  can  you  swear  that  such  could  not  have 
been  the  case  withou*;  your  knowledge  ? — A.  Yes,  sir ;  because  I  have  complete  knowl- 
edge of  Mr.  Talbert  and  Mr.  Coleman.  I  know  that  they  are  honest  men  and  intelli- 
gent. 

Q.  You  swear  purely  as  to  their  opinion  of  their  honesty  and  not  as  to  your  knowl- 
edge of  the  tickets? — A.  1  did  not  seethe  tickets  aj  the  same  time  that  I  swore  t^  the 
returns. 

Q.  Then  your  swearing  to  the  returns  did  not  prevent  the  fact  of  the  tickets  having 
had  my  name  on  for  Congress  instead  of  Dr.  Darrall's  bein^  counted  in  an  improper 
manner?— A.  Yes,  sir,  it  did.  They  were  two  gentlemen  fiuly  com|>etent  to  do  it,  and 
in  whom  I  had  coutidence,  that  scanned  the  tickets.  One  was  a  Democrat  and  the 
other  a  Republican ;  pretty  sure  there  was  no  cheating. 

Q.  You  are  prepared  to  swear  to  the  returns  as  given  to  you  by  Mr.  Talbert? — ^A. 
Yes,  sir. 

Q'  Then  yon  are  prepared  to  swear  to  the  returns  upon  Mr.  Talbert's  count  and  not 
npon  your  count  ? — A.  Yes,  sir ;  I  am  prepared  to  swear  to  the  returns  on  Mr.  Talbert's 
«ount  and  Mr.'  Coleman's. 

Q-  Had  Mr.  Talbert  afterward  sworn  that  he  did  not  scrutinize  the  tickets  for  the 
Congressional  nominee,  and  that  that  mistake  could  have  occurred  becanse'  he  tabu- 
lated the  tickets  in  bulk,  would  you  have  been  then  willing  to  have  sworn  to  the  re- 
turns without  examining  the  tickets  yourself? — A.  After  seeing  Mr.  Talbert*8  scrutiny 
I  should  very  much  doubt  whether  he  would  swear  to  anything  of  the  kind,  becaus^I 
know  that  he  examined  the  tickets  very  carefully  and  the  face  of  the  tickets. 

Coleman^  Republican  oommissioner  (p.  255:) 

Q.  Did  you  assist  in  counting  the  votes  as  polled  after  the  election? — A.  Yes,  sir. 

Q>  Did  you  carefully  examine  and  scrutinize  the  ticket  and  every  name  on  the  tick- 
*^-~-A.  Yes,  sir;  I  did^ 

Q"  Who  assisted  you  in  making  this  scrutiny  of  the  tickets? — A.  Mr.  Parker  first; 
after  Mr.  Parker, then  I  and  Mr.  Talbert. 

Q«  Were  these  gentlemen  also  officers  of  the  election? — A.  Yes,  sir;  they  were. 

Jj*  Then  the  three  officers  of  the  election  scrutinized  the  tickets? — A.  Yes,  sir. 

Q-  Would  it  not  be  utterly  impossible  for  three  commissioners  of  election,  assisted 
by  two  United  States  supervisors  of  election,  all  acting  under  oath,  to  have  made  any 
material  mistake  in  counting  and  compiling  the  vote  F— A.  I  don't  think  that  many 
^n  could  make  a  mistake  ^king  over  one  ticket ;  there  were  three  men  examined 
the  ticket. 

Q-  At  your  poll  were  there  three  commissioners  and  two  United  States  supervisors? 

n*  ^'^  *^'  *  there  were. 

9*  Including  yourself? — A.  Yes,  sir;  including  myself. 

W-  Mr.  Coleman,  have  you  heard  of  the  recount  of  the  vote  for  member  of  Congress, 
yiade  at  the  request  of  Mr.  Acklen  at  the  box  where  you  were  present? — A.  Yes,  sir; 
inave. 

,  9«  Can  you  give  the  vote  for  the  member  of  Congress  at  your  poll,  as  you  counted 
inem,  assisted  by  the  other  commissioners,  as  near  as  you  recollect  ? — A.  To  my 
'^^mbrance,  as  near  as  I  can  come  at  it,  it  is  about  two  hundred  and  seven ;  that  is 
**(?**'  M  my  remembrance  is. 

S*  What  was  the  vote  of  the  other? — ^A.  Sixty-three,  if  I  am  not  mistaken. 
-/»•  Do  you  know  or  have  you  heard  how  many  votes  were  given  to  each  member  of 

J^gfesBon  the  recount  of  your  box? — A.  By  the  recount?  No,  sir;  I  cannot  say 
POfttiveiy. 

4|S\  It  is  claimed  by  the  receiver  of  the  votes  at  your  i>oll  that  there  was  in  the  box 
"-^y'two  tickets  woich  did  not  have  any  name  on  them  for  Congress.    Would  or 
«.?^L?^^  the  commissioners  have  discovered  that  fact  in  counting  these  blank  votes? 
^  They  would,  Mr.  Darrall. 

H.  Mis.  68 11 
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Q.  It  hi  also  claimed  by  the  recoant  at  this  poll  that  Mr.  Darrall  only  received  79 
Yotes  instead  of  207.  Would  such  a  mistake  have  been  possible  ? — A.  I  don't  think 
it  were  possible. 

Q.  Did  you  seal  the  box  before  bringing  it  to  the  court-house  f — A.  Yes^  sir. 

Q.  In  what  manner  f — A.  1  sealed  it  over  the  hole  where  the  ballots  were  shoyed 
in.  The  key-hole — I  did  not  seal  it.  I  sealed  the  ballot-hole,  and  delivered  the  box 
to  the  constable.  I  kept  the  key  until  the  box  was  delivered  to  the  clerk  of  the- 
court ;  then  I  delivered  him  the  key. 

Q.  Were  you  assisted  in  sealing  the  box  by  the  other  commissioners  f — A.  Yes,  sir; 
I  was. 

Q.  Did  you  place  any  seal  or  any  paper  over  the  key-hole  ? — A.  No,  sir ;  none  at  all. 

Q.  Mr.  Coleman,  how  do  you  account  for  the  diti'erence  between  the  votes  as 
counted  by  yourself  and  the  commissioners  at  the  poll  and  the  votes  counted  in  that 
box  on  the  recount  ? — A.  I  don't  exactly  understand  you.  The  only  way  that  I  see 
it  could  have  occurred,  there  was  more  tickets  counted  than  was  put  in  there.  Be- 
cause I  am  confident  within  myself  that  the  other  three  officers  were  there  with  me, 
and  I  don't  think  the  mistake  could  have  been  made.  The  onliest  way  I  see  how  it 
could  be,  they  were  counted  and  put  in  afterward. 

Q.  From  the  manner  in  which  those  boxes  were  sealed  and  delivered  to  the  clerk's 
office,  could  the  box  have  been  unlocked  and  the  tickets  changed  at  any  time  f — 
A.  Of  course. 

Cross: 

Q.  Now,  Mr.  Coleman,  will  you  please  describe  exactly  how  this  count  was  made, 
as  you  did  not  previously  describe  it  carefully — the  count  of  the  tickets? — A.  The 
way  them  tickets  was  counted,  I  unlocked  the  box  ;  then  I  taken — myself  and  Parker 
— taken  the  tickets  out,  and  laying  them  all  out  straight  on  the  barrel,  the  straight 
Republican  ticketn  all  to  themselves,  and  the  straight  Democratic  tickets  all  to  them- 
selves, and  the  scratched  tickets  all  to  themselves,  in  separate  piles;  then  we  taken 
the  straight  Republican  tickets,  wrote  each  name  down  on  the  ticket  carefully  as  we 
could;  and  each  name  was  given  his  complement  of  votes,  his  number  of  votes ;  the 
names  was  taken  down  as  they  were  on  the  ticket,  and  were  written  down  ;  and  the 
Democratic  tickets  the  same  way ;  and  the  scratched  tickets  was  counted,  and  thoiiBe 
that  were  not  scratched  ;  the  name  was  taken  down  straight  on  the  ticket,  the  namea 
written,  and  the  complement  of  votes  written  down. 

Q.  Did  you  handle  all  the  tickets  yourself  f — A.  Yes,  sir. 

Parker,  Kepublican  supervisor  (pp.  258  and  259 :) 

Q.  Did  you  assist  in  counting  the  votes  as  polled,  after  the  election  f — A.  Yes,  sir. 

Q.  Did  you  examine  and  scrutinize  each  ticket,  and  the  name  on  each  ticket  care- 
fully  T — A.  Yes,  sir ;  I  did,  carefully. 

Q.  Who  assisted  you  in  making  this  scrutiny  of  the  tickets? — A.  There  was  Mr. 
Coleman,  Mr.  Tolbert,  and  myself. 

Q.  Would  it  not  be  utterly  impossible  for  three  commissioners  of  election  and  two 
United  States  supervisors  ot  election,  all  acting  under  oath,  to  have  made  any  mate- 
rial mistake  in  counting  and  compiling  the  vote t — A.  Yes,  sir;  it  would. 

Q.  Were  there  three  commissioners  and  two  United  States  supervisors  at  your  poU, 
including  yourself? — A.  Yes,  sir. 

Q.  Have  you  heard  of  the  recount  of  the  votes  of  that  box  (for  Congressman)  made 
at  the  request  of  Mr.  Acklen  ? — A.  Yes,  sir;  I  have. 

Q.  Did  this  recount,  as  you  understand,  make  any  material  change  in  the  vote  for 
member  of  Congress  ? — A.  Yes,  sir ;  it  made  a  great  deal  of  change. 

Q.  Give  the  number  of  votes,  as  near  as  you  recollect,  of  each  candidate  for  Con- 
gress received  at  your  poll? — A.  Darrall  207,  and  Acklen  68. 

Q.  Do  you  know  how  many  votes  each  candidate  was  accredited  with  on  this  re- 
count ;  have  you  heard  or  do  you  know  ? — A.  No,  sir;  I  have  not  heard. 

Q.  It  is  claimed  by  this  recount  that  the  vote  for  Congressman  at  poll  5 — that  there 
were  in  the  box  thirty-two  blank  tickets  for  member  of  Congress.  Would  or  not  the 
commissioners  have  discovered  that  fact  in  counting  the  votes,  if  such  had  been  the 
fact  ? — A.  Yes,  sir ;  they  would. 

Q.  It  is  also  claimed  on  the  recount  at  poll  5  that  Mr.  Darrall  only  received  79  votes 
instead  of  207.  Would  such  a  mistake  have  been  possible  ? — A.  No,  sir ;  it  would 
not. 

Q.  It  is  also  claimed  that  Mr.  Acklen  received  158  votes  instead  of  63.  As  the 
votes  were  counted  and  compiled,  would  such  a  mistake  have  been  possible  ? — A.  No, 
sir. 

Q.  Mr.  Parker,  how  do  you  account  for  the  difference  between  the  votes  for  mem- 
ber of  Congress  as  you  and  the^  other  officers  counted  it  on  the  day  of  the  election, 
and  the  vote  actfording  to  this  recount? — A.  It  seems  to  nie  that  there  is  something 
wrong  about  the  ballots,  the  votes. 
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Q.  Toa  mean  there  was  something  wrong  when  you  counted  them  f — A.  No,  sir ; 
there  was  nothing  wrong  about  them  when  I  counted  them ;  they  was  wrong  when 
they  were  recounted. 

Q.  As  you  and  the  other  commissioners  counted  them,  could  there  have  been  any- 
thing wrong  without  your  seeing  it  t — A.  No,  sir ;  there  could  not. 

Poll  6. — Wilson  and  Jolinson,  Eepublican  commissioners,  and  Felix 
Roth,  Democratic  commissioner,  testified. 
Felix  Koth,  Democrat  (p.  55) : 

Q.  Did  you  count  or  assist  in  counting  the  votes  there  ? — A.  I  did,  sir. 

Q.  Describe  the  way  in  which  the  votes  were  counted. — ^A.  The  tickets  were  piled 
in  three  different  lots. 

Q.  What  was  the  color  of  the  straight  Republican  ticket  issued  in  this  parish  f — A. 
The  Republican  ticket  had  a  black  back  similar  to  the  one  you  are  holding  in  your 
hand. 

Q.  In  the  way  in  which  those  votes  were  counted  could  my  name  have  been  on  some 
of  them  without  your  seeing  it  f — A.  It  might  have  been,  sir ;  although  I  took  a  good 
deal  of  precaution  to  look  over  it. 

Q.  You  represented  the  Demecratic  party  at  that  poll? — A.  Yes,  sir. 

Q.  You  certified  the  returns  from  that  poll  as  being  correct  t — A.  Yes,  sir ;  and  it 
was  correct  as  far  as  I  could  do  it,  sir.  The  only  thing  I  might  have  slipped  was  the 
name  in  this  case.  I  had  very  little  comfort  and  a  great  deal  of  difhculty.  It  was 
one  of  the  coldest  nights  that  1  ever  saw  in  my  life  and  I  had  no  fire.  That  was  the 
only  thing  that  might  have  happened ;  errors  might  have  happened.  I  do  not  pretend 
to  he  correct  in  every  case;  I  tried  to  do  justice  to  both  parties. 

Q.  Did  yon  take  the  tickets  from  the  box  f — A.  Yes,  sir. 

Q.  Were  they  scrutinized  by  anybody  else  but  you? — A.  Yes,  sir;  two  others.  I 
*Ppointed  two  others  to  keep  the  tally. 

Thomas  Johnson,  Eepablican  (p.  57) : 

Q.  Did  you  count  or  help  count  the  votes  at  that  poll  f — A.  Yes,  sir. 

V|.  How  did  you  take  them  out  of  the  box  f — A.  I  took  them  out  of  the  box  and  gave 
^m  to  another  person  to  call  them  out.  Mr.  Roth,  the  other  commissioner,  was  there. 
"C  then  put  them  down  in  the  tally-sheets. 

Q.  Did  you  arrange  them  all  in  piles? — A.  Yes,  sir ;  the  Republican  tickets  together. 
We  had  two  Republican  tickets,  the  blue  ticket  and  the  black  ticket,  and  then  we 
"•^  the  straight  Democratic  ticket.     We  counted  each  together. 

Q>  Did  yon  after  the  election  hear  that  J.  H.  Acklen's  name  was  on  some  of  the 
publican  tickets?— A.  No,  sir ;  I  did  not. 

Q*  What  was  the  color  of  the  Republican  ticket? — A.  There  was  one  black  one  and 
''^blue  one,  and  the  Democratic  ticket  was  a  plain  white  one. 
.  Q-  After  you  finished  the  count  what  did  you  do  with  the  tickets  ? — A.  Put  them 
^  the  box. 

Q'  Did  yon  deliver  the  box  to  the  clerk  of  the  court  yourself  ? — ^A.  No,  sir ;  I  did 
^ot;  I  sent  it  by  the  supervisor  of  registration. 

Q-  What  was* his  name? — A.  Mr.  A.  J.  Barnes. 

Cross-examined  by  Mr.  Jolley  : 

X*  Were  you  a  Republican  comn^issioner  f — A.  Yes,  sir;  I  was  nominated  by  the 
•®pQblicans  here  for  commissioner. 

.X'  In  looking  over  those  tickets  did  you  scrutinize  them  very  carefully  f — A.  I  took 
***^y  attention  on  those  tickets. 

X.  You  certified  to  the  returns  as  being  correct? — A.  Yes,  sir;  as  correct. 

Ed.  Wilson,  Republican  (p.  266) : 

X*  Did  yon  assist  in  counting  the  vot«s  as  polled,  after  the  election  ? — ^A.  Yes,  sir. 
.S*  Did  you  scrutinize  and  examine  the  tickets  carefully? — A.  Yes,  sir;  I  examined 
*»Uhe  tickets. 

H'  Did  you  examine  all  the  names  on  the  tickets  as  yon  took  them  from  the  box  ? — 

^  *C9i  sir;  one  at  a  time. 

Si*  Did  you  take  aU  the  tickets  from  the  box  yourself? — A.  Yes,  sir ;  I  was  the.  only 
oue, 

.X*  As  you  took  each  ticket  out  separately,  did  you  examine  it  in  the  manner  yon 

^^®g>oken?— A.  Yes,  sir. 

V  "*  Was  the  count  of  the  votes  and  the  returns  as  certified  to  by  yourself  for  mem- 

^^f  Congress  correct  in  every  particular  ? — A.  Yes,  sir. 

.  V(*  WooQl  it  not  have  been  impossible  for  three  commissioners  of  election,  assisted 

7  ^wo  United  States  supervisors,  all  acting  under  oath,  to  have  made  any  material 

^•^•ke  in  counting  and  compiling  the  votes? — ^A.  Yes,  air. 
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Q.  Was  there  three  commissioners  and  two  United  States  aupervisora  at  your 
poll  f — A.  Yes,  sir. 

Q.  How  many  of  those  officers  were  Democrats? — A.  Three. 

Q.  Have  you  heard  of  the  reconntof  the  votes  at  your  poll  for  member  of  Congress, 
made  at  the  request  of  Mr.  Acklen  ? — A.  Vejs,  sir:  1  believe  I  heard  about  that. 

Q.  Can  you  give  the  number  of  votes  polled  for  member  of  Congress  at  that,  your 
I>oU,  actually  cast  f — A.  No,  sir. 

Q.  Or  about  the  number  ? — A.  They  was  all  counted,  and  it  was  down  on  the  tally. 

Q.  Did  not  Mr.  Darrall  receive  a  large  m.ijority  of  the  votes  cast?— A.  Yes,  sir. 

Q.  It  isclaiuK'd  by  this  recount  of  the  votes  that  Mr.  Acklen  received  a  large  ma- 
jority. Could  that  have  bt)en  possible,  to  have  made  a  mistake  of  that  kind ;  could 
it  have  been  possible  for  you  to  make  a  mistake  of  that  kind? — A.  No,  sir.  1  could 
not  liMve  made  no  mistake  in  counting  the  votes. 

Q.  You  have  said  that  you  carefully  scrutinized  every  ticket? — A.  Every  ticket 
tLat  came  out  of  the  box. 

Q.  Was  Mr.  Acklen's  name  on  any  of  the  Republican  tickets? — A.  No,  sir. 

Q.  Not  one  ? — A.  No,  sir. 

Q.  Neither  on  the  black  nor  the  blue  tickets? — A.  No,  sir. 

Q.  In  counting  these  votes,  could  it  have  been  possible  that  the  name  of  the  candi- 
date for  Congress  on  one  hundred  and  thirty-live  tickets  would  be  blank  and  you  not 
see  it  ? — A.  No,  sir. 

Q.  And  you  can  positively  swear  that  you  examined  the  names  on  every  ticket  ? — 
A.  Yes,  sir.     I  took  them  out  one  by  one. 

Poll  7. — Le  Blauc,  comuiissioner,  a  Republican  (called  by  contest- 
ant), and  Carville,  Republican  supervisor,  testified: 
Adonis  Le  Blanc  (p.  58) : 

Q.  Did  you  count  or  help  count  the  votes  there  ? — A.  I  kept  a  tally. 

Q.  State  how  the  votes  were  taken  out  of  the  box  and  assorted  and  counted.— 
A.  So  far  as  I  paid  attention  they  were  taken  by  the  handful  and  spread  on  the  table, 
and  the  Republican  vot^s  were  put  on  one  side  and  the  Democratic  votes  on  another. 
If  they  got  in  with  the  Republican  tickets  they  kept  them  until  they  got  up  to  ten, 
I  believe,  and  they  tallied  them.  So  far  as  taking  them  out  of  the  box  is  concerned, 
they  were  taken  out  by  the  handful. 

Q.  You  say  yon  cannot  identify  the  box? — A.  No, sir;  I  cannot. 

Q.  Were  you  a  commissioner  for  the  Republicans  or  for  the  Democrats  ? — A.  For  the 
Republicans. 

Q.  Did  you  handle  any  of  the  tickets  yourself? — A.  No,  sir  ;  none  of  them. 

Q.  You  certified  to  the  returns  from  that  poll? — A.  Yes,  sir,  so  far  as  the  counting 
was  concerned ;  that  is,  from  what  Mr.  Allian  and  Mr.  Carville  stated. 

J.  0.  Carville  (pp.  197-200),  member  of  the  legislature : 

Q.  Did  you  witness  and  scrutinize  the  counting  of  all  the  votes  there? — A.  Yes,  sir. 

Q.  Did  you  haudle  any  of  the  tickets? — A.  No,  sir;  I  did  not  handle  any  of  the 
tickets  at  the  count.  I  only  examined  them  by  looking  at  the  commissioners  as  they 
counted  them. 

Q.  Looking  over  the  shoulders  of  the  commissioners? — A.  Yes,  sir.  I  did  not  handle 
any  of  the  ticket*. 

Q.  Did  yon  see  the  returns  made  by  the  commissioners  signed? — A.  I  did. 

Q.  Were  the  returns  certified  to  by  all  the  commissioners  as  correct  ? — A.  They  were 
certified  to  by  the  commissioners  as  correct. 

Q.  Are  you  satisfied  that  the  count  of  the  votes  as  mad^  by  the  <5ommissioners  of 
©lection  and  certified  to  by  them  was  correct  in  every  particular? — A.  As  far  as  I 
know  anything  about  it,  it  was  correct.     I  don't  know  anything  to  the  contrary. 

Q.  Do  yon  remember  the  number  of  votes  Mr.  DarraU  received  at  that  poll  ? — ^A.  He 
received  187,  certified  by  commissioners. 

Q.  Do  yon  remember  the  number  of  votes  cast  for  Mr.  Acklen  at  that  poll,  his  oppo- 
nent ? — A.  It  was  58  or  59, 1  think.  I  don't  know  which.  Somewhere  about  that 
neighborhood.     Am  not  positive ;  but  it  ranges  in  that  neighborhood  somewhere. 

"Q.  Do  you  remember  how  many  blank  votes  there  were  found  in  that  box  f  —A.  Not 
one. 

<J.  That  is,  for  member  of  Congress  ? — A.  Yes,  sir. 

Q.  You  are  positive  of  that  ? — A.  Yes,  sir.  I  never  heard  of  any  blank  votes  being 
found  there.  I  never  heard  of  any  such  thing  on  all  the  day  of  election  in  counting 
the  ballots. 

Q.  Have  yon  heard  that  that  box,  No.  7,  has  been  reopened  and  recounted,  and  the 
lesolt  of  that  recount  t — ^A.  I  have. 
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Q.  As  the  vote  was  recounted,  it  stands  06  for  Darrall,  79  for  Acklen,  and  73  blanks. 
Being  present  at  that  poll,  having  seen  the  votes  counted,  the  returns  made,  do  you 
believe  it  possible  that  such  a  mistake  could  have  been  made  by  the  commissioners  of 
election  at  that  poll  f — A.  I  don't  know  what  about  the  commissioners ;  but  I  don't 
think  that  would  have  escaped  my  notice.     As  for  the  commissioners,  I  can't  answer. 

Q.  Was  it  not  generally  conceded  by  both  Democrats  and  Republicans  that  the  vote 
of  Darrall  and  that  of  Acklen  as  certified  to  by  the  register  of  voters  was  correct? — A. 
All,  with  one  exception.  The  Democrats  did  not  understand  how  Mr.  Acklen  got  more 
votes  in  the  parish  than  the  balance  did,  but  otherwise  it  was  satisfactory. 

Q.  Do  you  know  how  much  more  he  got,  and  at  what  poll  f — A.  Well,  1  don't  know 
how  many  more  he  got.     Poll  No.  1),  called  Grosse  Tete  poll 

Q.  Was  that  the  only  poll  in  which  Mr.  Acklen  ran  ahead  of  his  ticket ! — A.  I  could 
not  answer  that;  I  am  not  well  enough  posted. 

Q.  Mr.  Carville,  are  you  acquainted  with  the  commissioners  of  election  at  poll  7 1— 
A.  Yes,  sir. 

Q.   What  is  their  standing  in  the  community  1 — A.  They  stand  very  well. 

Q.   Honest,  honorable  men  ? — A.  Yes,  sir ;  honest,  honorable  men. 

Q.  What  is  the  educational  qualilication  of  those  men? — A.  They  are  all  educated. 
Julian  Allen  is  a  white  man,  a  Democrat,  lawyer ;  Aduuis  Le  Blanc  is  a  white  man 
also :  he  has  been  a  teacher  in  the  parish  for  several  years.  The  other  man  is  a  colored 
wan  ;  reads  and  writes  very  well. 

Q.  What  is  the  reputation  of  the  Democratic  commissioner  as  to  prudence  ? — A.  He 
has  a  very  high  rej>utation  of  being  a  straightforward,  honest  man ;  stands  very  well 
in  the  community  he  lives  in,  and  respected  by  everybody. 

Q.  Is  he  prudent,  careful,  in  all  his  transactions? — A.  Very  much  so;  very  careful 
mail. 

Q.  Do  you  believe  it  possible  that  he,  as  a  sworn  officer  of  the  law,  could  have  been 
«K>  negligent  as  to  have  committed  such  an  error? — A.  What  do  you  want;  simply  my 
opinion  about  it? 

Q.  Yen. — A.  Well,  I  don't  think  he  would  acknowledge  that  himself.  I  can't  answer 
that  in  regard  to  myself,  but,  as  to  the  commissioner,  I  don't  think  he  would. 

The  foregoing  testimony  is  in  reference  to  the  five  polls  which  alone 
are  in  contest,  and  shows  the  official  count  was  carefully  made. 

LAW   OF  LOUISIANA  FOR  PRESERVATION  OF  BALLOTS. 

Sec.  13.  Be  if  further  enactrd,  ^c,  That  it  shall  be  the  duty  of  the  commissioners  of 

«l€K;tion  at  each  poll  or  voting  place  to  keep  a  list  of  the  names  of  the  persons  voting 

at  Bucb  poll  or  voting  place,  which  list  shall  be  numbered  from  one  to  the  end ;  and 

naid  lists  of  voters,  with  their  names  and  numbers  as  aforesaid,  shall  be  signed  and 

•worn  to  as  correct  by  the  commissioners  immediately  on  closing  of  the  polls,  and 

l>efore  leaving  the  place,  and  before  opening  the  box.     If  no  judge  or  justice  of  the 

peace,  or  other  person  authorized  to  administer  such  oath,  be  present  to  do  so,  it  may 

be  admiDistered  by  any  voter.     The  votes  shall  be  counted  by  the  comiylssioners  at 

each  voting  place  immediately  after  closing  the  election  and  without  moving  the  boxes 

fix>m  the  place  where  the  votes  were  received,  aud  the  counting  must  be  done  in  the 

presence  of  any  by-stander  or  citizen  who  may  be  present.  Tally-lists  shall  be  kept  of 

the  count,  and  after  the  count  the  ballots  counted  shall  be  put  back  into  the  box  and 

preserved  until  after  the  next  term  of  the  criminal  or  district  court,  as  the  case  may 

De;  aud  in  the  parishes,  except  Orleans,  the  commissioners  of  election,  or  anv  one  of 

them  selected  for  that  pury»ose,  shall  carry  the  box  and  deliver  it  to  the  clerk  of  the 

district  court,  who  shall  preserve  the  same  as  above  required;  and  in  the  parish  of 

Orl«^DS  the  box  shall  be  delivered  to  the  clerk  of  the  first  district  court  for  the  parish 

of  Orleans,  and  be  kept  by  him  as  above  directed.     (Act  98,  1872,  p.  174.) 

The  annexed  certificate  from  the  clerk  of  the  district  court  shows  that  the  first  term 
uf  court  was  held  January  I,  aud  the  said  recount  was  uot  had  till  March,  the  ballots 
only  being  legal  evidence  when  counted  before  the  term  of  court,  as  after  that  the 
clerk  is  not  responsible  for  safe -keeping  of  either  boxes  or  ballots. 

Certificate  of  clerk, — (Page  178). 


State  of  Louisiana, 

Parish  of  Iberville : 


Clerk'h  Office,  Fifth  Judicial  District  Court. 


I,  Charles  H.  Gordon,  clerk  of  the  fifth  Judicial  district  court  of  Lonisianaj  in  and 
fyr  tbe  parish  of  Iberville,  do  hereby  certify  that  the  first  term  of  the  said  district  court 
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for  the  present  year  was  held  in  Iberville  Parish  on  Taesday^  the  2d  day  of  January, 
A.  D.  1877)  as  the  ^rst  Monday  was  the  Ist  and  a  dies  non^  nis  honor  /ames  L.  Cole 
presiding. 

Witness  my  hand,  officially,  and  the  impress  of  the  seal  of  said  court,  at  the  pariah 
of  Iberville,  this  8th  day  of  May,  A.  D.  1877. 

[SEAL.]  C.  H.  GORDON,  Clerk. 

The  boxes  were  not  all  delivered  to  the  clerk  of  court,  but  some  to  the 
supervisor  of  registration  or  his  clerk,  unauthorized  parties.  How  long 
they  were  in  those  hands  is  not  shown. 

Crowell,  then  clerk  of  court,  says  (p.  69) : 

Q.  After  the  election,  did  you  receive  all  the  boxes  according  to  law  ?  Were  they 
delivered  by  the  commissioners? — A.  I  received  the  chief  part"  of  them  from  the  com- 
missioners. I  received  two  or  three  from  the  clerk  of  the  registrar  here,  I  believe. 
By  mistake  they  delivered  them  at  his  office  instead  of  here. 

The  evidence  shows  that  the  box  from  poll  7  was  thus  delivered  to 
the  register  or  his  clerk  instead  of  the  clerk  of  court  (p.  59),  and  box 
from  poll  6  by  Barnes,  an  unauthorized  party  (pp.  55  and  94). 

This  law  has  not  been  complied  with,  as  appears  from  the  testimony 
of  the  officers  of  election  at  the  different  polls,  both  Democrat  and  Be- 
publican,  and  from  the  evidence  of  the  custodian  of  the  boxes,  the  clerk 
of  court. 

HOW  BOXES  WERE  SEALED  AND  HOW  THEY  WERE  FOUND  ON  RECOUNT. 

Poll  1. — Box  was  properly  sealed  with  sealing-wax.    Seals  were 
found  broken. 
Amadee  Roth,  Democratic  commissioner  of  that  poll  (p.  66) : 

Q.  Would  you  recognize  the  box  ? — A.  No,  sir ;  I  do  not  believe  I  would. 

(The  box  referred  to  by  the  witness  was  here  produced  by  the  clerk  of  the  court  for 
identitication.) 

Q.  Is  that  your  signature  on  that  box  f — A.  Yes,  sir. 

Q,  Is  that  the  box  f — A.  I  could  not  t«ll  you  whether  it  is  the  box,  but  that  is  my 
signature. 

Cross-examined  by  Mr.  Jolley  : 

Q.  Look  at  that  box  at  the  key -hole.  Did  you  cover  that  up  and  sign  it  as  yon  did 
on  the  top  T — A.  Yes,  sir;  I  put  ** E.  Roth " — that  is  my  name — on  top. 

Q.  The  key-hole  looks  like  the  paper  had  been  torn  from  it  f — A.  I  could  not  teU 
that.     Of  course  it  has  not  that  same  look  as  when  I  signed  it. 

Poll  6. — Box  wais  properly  sealed  with  sealing-wax.    Seals  were 
found  broken. 
Felix  Both,  Democratic  commissioner  at  that  poll  (p.  55) : 

(The  box  referred  to  by  the  witness  was  here  produced  by  the  clerk  of  the  court  for 
identification.) 

Q.  Is  that  the  box  ? — A.  Yes,  sir ;  that  is  my  name  there. 

Q.  Is  it  just  as  you  delivered  it  to  the  justice? — A.  Yes,  sir;  that  is  it,  but  this 
has  been  resealed.    Of  course  it  had  to  be  opened  once  to  count. 

Q  What  were  the  names  of  the  Republican  commissioners  with  you  at  that  poU  f — 
A.  Johnson  was  one — I  do  not  know  his  first  name — and  Wilson  was  the  other.  I  do 
not  know  his  first  name,  either.  His  name  is  on  the  box.  They  were  both  Repub- 
licans. 

Cross-examined  by  Mr.  Jolley  : 

Q.  Yon  say  that  box  has  been  resealed  over  the  key-hole  t — A.  Yes,  sir;  I  suppose 
it  was,  as  far  as  my  recollection  serves  me. 

Q.  Did  you  write  your  signature  over  the  paper  that  was  over  the  key-hole  f — ^A. 
Yes,  sir,  I  did ;  at  least,  as  far  as  my  recollection  serves  me,  I  must  have  done  it. 

Gordon,  the  clerk,  and  his  deputy,  admit  seals  broken,  but  explains 
on  account  of  dampness  of  office. 
Gordon,  the  clerk  (p.  61): 


ACKLEN   VS.    D  ARE  ALL.  167 

Q.  Now,  one  of  the  witnesses  noticed  that  oyer  the  key-hole  of  one  hox  the  paper 
liad  been  fractnred.    These  boxes  have  been  in  your  possession.    How  do  i^on  ac- 
count for  that  f — A.  Well,  from  the  simple  fact  tnat  anybody  can  come  to  this  office 
•and  examine  these  boxes  and  sit  in  the  office,  and  all  my  predecessors  will  tell  yon 
that  the  office  is  very  damp,  and  you  can  catch  the  pneumonia  or  anything  else  here. 
For  this  reason  I  say  that  the  dampness  has  softened  the  wax  in  such  a  way  that  the 
papers  haye  become  loose ;  and  I  think  it  very  likely,  too,  that  in  remoyinjr  the 
ooxes  from  this  place  to  that  place  I  may  have  denteid  them  in  some  way.    Eyery 
^ay  I  sweep  up  this  office,  and  you  will  find  that  considerable  dust  accumulates, 
and  very  likely  4n  dusting  the  box  I  might  haye  knocked  a  hole  in  it,  or  at  least  in 
the  paper. 

(The  witness  here  produced  a  worn -out  and  dilapidated  duster  and  exhibited  it  to 
the  judge  and  by-standers. ) 

Landry,  deputy  clerk  (p.  62) : 

Q.  Those  boxes  that  haye  the  papers  broken  ou  them  were  sealed  with  waxf — A. 
Well,  I  could  not  swear  to  that  fact.  I  could  only  swear  to  them  as  I  see  them  now, 
that  they  are  sealed  with  wax.  I  neyer  examined  the  boxes  to  see  what  they  were 
aealed  with  when  they  first  came  in. 

Q.  Is  not  this  court-house  yery  damp  f — A.  Tes,  sir ;  I  say  that  the  dampness  of  the 
office  would  affect  the  seals  of  the  boxes  if  they  are  sealed  with  mucilage.  Now,  I  do 
not  know  whether  it  could  affect  the  sealing-wax,  but  if  the  dampness  does  affect  the 
'"'iling-wax  they  would  be  affected  in  this  office,  because  this  office  is  yery  damp. 


Poll  2. — Was  only  sealed  with  pai)er  and  mucilage  over  the  key- 
hole. 
Hon.  J.  S.  Davidson,  United  States  supervisor  (p.  249): 

Q.  Did  you  remain  and  witness  the  count  of  all  the  yotes  and  the  sealing  of  the 
boxes!— A.  Yes,  sir. 

Q.  What  was  done  with  the  box  after  they  were  all  counted  T — ^A.  Close  it  up  in  the 
hox.   The  boxes  were  sealed. 

Q.  In  what  manner  were  the  boxes  sealed  f — ^A.  Sealed  oyer  the  key-hole. 

Q.  With  sealing-wax  or  what  f — A.  With  mucilage. 

Q-  Was  any  sealing-wax  used  t — A.  With  mucilage  and  oyer  the  key-hole — ^where 
the  votes  were  put  in  also — and  the  commissioners  wrote  their  names  oyer  the  hole 
where  the  yotes  were  deposited,  on  the  paper  that  was  put  oyer  the  hole. 

Q-  Did  they  write  their  names  oyer  the  paper  across  the  key-hole  t — ^A.  No,  sir ;  they 
did  not. 

Q-  When  the  boxes  were  sealed  in  this  way  could  the  paper  haye  been  remoyed  and 
the  tickets  taken  out  and  replaced  with  paper  of  the  same  kind  placed  oyer  themf — 
A.  That  could  haye  been  done  yery  bandy,  because  there  was  no  name  oyer  the  key* 
hole,  and  another  paper  of  the  same  kind  could  haye  been  put  oyer  without  any 
trouble.  ^  J 

Poll  7. — Was  only  sealed  with  paper  and  mucilage ;  no  sealing-wax 
used. 

Hon.  J.  C.  Carville,  United  States  supervisor  (p.  197): 

Q'  I>o  you  remember  the  manner  in  which  the  commissioners  sealed  the  box  after 
wi*  Totes  were  counted  and  replaced  in  the  box  t — ^A.  Yes,  sir. 

H'  Now,  will  you  please  describe  ? — A.  The  ballots  were  conuted.  After  thev  were 
c«niited  they  were  put  back  in  the  box.  The  commissioners  were  satisfied  and  the  two 
United  States  superyisors  were  also  satisfied. 

Q-  That  is,  the  Democratic  and  Republican  t— A.  Yes,  sir ;  they  were  both  satisfied. 

•«r*^*  was  no  dispute  in  regard  to  anything,  we  just  simply  put  a  piece  of  paper 
with  mucilage  over  the  top  where  they  put  the  ballot  in,  and  then  oyer  the  key-hole 
•'^ther  piece  of  paper  with  mucilage  ;  did  not  seal  it  or  put  the  name  on  it. 

I^OLL  5. — ^Was  sealed  with  wax  on  top,  but  nothing  was  placed  over 
keyhole. 
Talbott,  Democratic  commissioner,  poll  5  (p.  47) : 

,  Q-  After  you  finished  the  count  what  did  you  do  with  the  tickets  t — ^A.  We  placed 

tnein  in  the  box  and  sealed  it.    I  do  not  think  that  the  opening  of  the  lock  was 
•wiled, 

^©man,  Bepublican  commissioner,  poll  5  (p.  256) : 

^«  Did  you  seal  the  box  before  bringing  it  to  the  court-house  f — A.  Yes,  sir. 
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Q.  In  what  manner  ? — A.  I  sealed  it  over  the  hole  where  the  ballots  was  shoyei 
The  key-hole,  I  did  not  seal  it.  I  sealed  the  ballot-hole,  and  delivered  the  box  U 
constable.  I  kept  the  key  nntil  the  box  was  delivered  to  the  clerk  of  the  court;  1 
I  delivered  him  the  key. 

Q.  Were  you  assisted  in  sealing  the  box  by  the  other  commissioners  f — A.  Yes, 
I  was. 

Q.  Did  you  place  any  seal  or  any  paper  over  the  key- hole? — A.  No,  sir ;  none  a1 

Q.  From  the  manner  in  which  those  lK>xes  were  sealed  and  delivered  to  the  ch 
ofiBce,  could  the  box  have  been  unlocked  and  the  tickets  changed  at* any  tlmef 
Of  course. 

Parker,  Eepublican,  United  States  supervisor  (p.  259) : 

Q.  What  did  you  do  with  the  ballots  after  counting  them  f — A.  Put  them  in  the 
and  sealed  the  ballot-hole. 

Q.  On  top  of  the  box  T — A.  Ye«,  sir. 

Q.  How  was  it  sealed  f — A.  It  was  crossed  with  wax  and  burned  so  it  would  s 

Q.  Did  the  commissioners  sign  their  names  on  it? — A.  Yes,  sir;  they  did. 

Q.  Did  you  sign  your  name  on  it  ? — A.  No,  sir. 

Q.  Only  the  State  officers  signed  their  names? — A.  Yes,  sir. 

Q.  How  did  you  seal  the  key-hole? — A.  We  didn't  seal  the  key-hole  at  all. 

Q.  Did  you  place  anything  over  the  key -hole? — A.  No,  sir;  they  did  not. 

FBOM  WHOM  THE    BALLOT-BOXES    WERE  RECEIVED    AND   HOW  K 

BY  THE   CLERK  OF  COURT. 

Crowell,  clerk  of  court  when  election  was  held  (pp.  59,  60) : 

Q.  Aft«r  the  election  did  you  receive  all  the  boxes  according  to  law  ?    Were 
delivered  by  the  commissioners  ? — A.  I  received  the  chief  part  of  them  firom  the  < 
missioners.    I  received  two  or  three  from  the  clerk  of  the  registrar  here,  I  beli 
By  mistake  they  delivered  them  at  his  office  instead  of  here. 

Q.  Have  the  boxes  since  you  have  received  them  been  in  your  sole  possession  c 
the  time  of  your  delivering  them  to  your  successor  ? — A.  Yes,  sir. 

(The  clerk  here  brought  in  the  box  from  poll  No.  7.) 

Q.  Mr.  Adonis  Le  Blanc  said  that  he  could  not  distinctly  testify  as  to  that  box. 
you  swear  that  that  was  the  box  delivered  to  you  from  that  poll,  as  clerk  of  the  co 
— A.  I  know  that  it  is,  and  the  reason  is  that  I  observed  that  they  did  not  coi 
with  the  law  m  regard  to  putting  the  names  on  it.    This  box  came  from  Desloi 
office  to  this  office. 

Q.  Does  everybody  have  access  through  this  door  during  the  day  ?— A.  The  I 
were  deposited  here  in  the  clerk's  office  whilst  I  was  clerk,  and  I  had  them  pile 
here. 

Q.  Are  all  these  windows  closed  every  night  ? — A.  Yes,  sir ;  it  is  the  clerk's  du 
do  it. 

Q.  Yon  carried  the  key  of  the  office  while  you  were  clerk? — A.  Yes,  sir. 

Q.  As  there  are  no  other  papers  on  that  box  from  poll  No.  7,  how  do  you  identi 
from  the  others  ?— A.  That  is  what  I  observed  on  the  box,  and  that  is  the  way  I  i 
tify  it  now.     I  remember  it  as  coming  from  poll  No.  7. 

Q.  But  you  do  not  know  whether  these  papers  were  on  it  oj  not  ? — A.  That  i 
way  I  identify  it.    I  noticed  they  had  not  complied  with  the  law. 

Gordon,  elected  clerk,  Acklen's  witness  (pp.  60,  61) : 

Q.  You  are  at  present  clerk  of  the  parish  court  ? — A.  Yes,  sir. 

Q.  You  are  at  present  in  custody  of  the  ballot-boxes  in  this  court  ?— A.  Yes,  si 

Q.  Who  delivered  them  to  you  ? — A.  My  predecessor,  Judge  Crowell. 

Q.  Have  those  boxes  been  in  your  sole  possession  ever  since  they  were  deli  yen 
you  up  to  the  present  time? — ^A.'  Yes,  sir. 

Q.  Can  you  swear  positivelv,  beyond  all  question,  that  to  the  best  of  your  kn 
edge  these  boxes  have  been  satuly  in  your  keeping  up  tothe  present  time  ? — A.  Yee 

Q.  Are  the  fastenings  of  the  clerk's  office  here  secure  ? — ^A.  Yes,  sir.  Always  s 
we  go  away  from  here  at  night  we  fasten  these  windows  on  the  outside,  and  \ 
they  slam  to  they  cannot  be  opened  from  the  outside  at  all. 

Q.  If  there  had  been  any  entrance  made  into  the  building  during  your  absence  : 
it  could  you  have  detected  it  ? — A.  Yes,  sir ;  they  would  have  had  to  break  the 
or  pulled  out  the  wedge  from  the  fastenings  of  the  windows.  I  am  here  during 
day  all  the  time. 

Q.  One  of  the  witnesses  testified  that  he  did  not  remember  a  certain  box  beoan 
did  not  have  bis  nignature  on  it.     You  have  examined  the  box,  and  the  judge  h;^ 
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tifiedthat  that  was  the  box  delivered  to  him  and  that  it  was  iu  the  same  coDdition  in 
which  it  was  delivero<l  by  the  wituess.  Is  that  the  box  that  he  delivered  over  to  you  f 
[ShowD  box  already  produced  by  the  clerk.] — A.  That  is  the  same  box  that  was  de- 
livered to  me  by  my  predect^ssur 
Q.  Is  it  in  the  same  condition  in  which  you  received  it  f — A.  Yes,  sir. 
Q.  Now,  one  of  the  witnesses  noticed  that  over  the  key-hole  of  one  box  the  paper 
had  been  fractured.  Tbese  boxes  have  been  iu  your  possession.  How  do  you  account 
for  that? — A.  Well,  from  the  simple  fact  that  anybody  can  come  to  this  office  and  ex- 
amine these  boxes  and  sit  in  the  office,  and  all  ray  predecessors  will  tell  you  that  the 
office  is  very  damp  and  you  can  catch  the  pneumonia  or  anything  else  here.  For  this 
reason  I  say  that  the  dampness  has  softened  the  wax  iu  such  a  way  that  the  papers- 
have  become  loose ;  and  I  think  it  very  likely,  too,  that  in  removing  the  boxes  from  this 
place  to  that  place  I  mav  have  dented  them*  in  some  way.  Every  day  I  sweep  up  this^ 
office,  and  you  will  find  that  considerable  dust  accumulates,  and  very  likely  in  dusting 
the  box  1  might  have  knocked  a  hole  in  it,  or  at  least  in  the  paper. 

[The  witnt'ss  here  produced  a  worn-out  and  dilapidated  duster  and  exhibited  it  to 
the  judge  and  the  bystanders.] 
Q.  Is  not  tliat  a  very  poor  brush  ? — A.  Yes,  sir. 

Q.  Everything  is  nearly  worn  oflf,  except  the  stick  part  of  it,  is  it  not  T— A.  Yes,  sir ;. 
aearly  everything. 

Q.  These  boxes  have  been  moved  several  times,  have  they  not  ? — A.  Yes,  sir.  That 
table  there  used  to  run  right  alongside  this  window,  and  I  took  them  away  from  there 
uid  put  them  underneath  to  give  me  room.  Then  afterwards  we  changed  them  around 
80  that  we  could  dpen  the  blinds,  aud  I  put  them  where  they  are  now. 

Q-  That  is  the  only  box  that  shows  any  fracture  of  the  papers  on  it,  and  you  account 
for  that  through  the  luoving  of  the  boxes  or  some  carelessness  or  something  of  that 
kind  ? — A.  Yes,  sir ;  carelessness  on  my  part  in  moving  them. 

Q>  Have  you  the  keys  of  all  these  boxes  f — A.  Yes,  sir;  they  are  in  my  possession  iu 
the  office  somewhere,  but  I  would  have  to  look  for  them. 
Q.  Do  you  know  where  they  are  now  T — A.  No,  sir ;  but  they  are  in  the  office. 
Q.  They  are  in  some  of  the  pigeon-holes  f — A.  They  are  inside  of  the  desk,  I  guess*. 
Q«  You  do  not  carry  them  witn  you  at  all  f — A.  No,  sir. 

Landry,  deputy  clerk,  Democrat  (p.  62): 

Q-  You  see  the  boxes  every  day  or  two  f — A.  Yes,  sir. 
^'  If  they  had  been  tampered  with  overnight  or  at  any  time  would  that  fact  hav» 
***n  noticed  by  yon, do  you  think? — A.  Yes,  sir;  so  far  as  I  know,  the  boxes  have- 
Mver  been  tampered  witn.  so  far  as  taking  any  papers  out  or  adding  any  papers  t^ 
wem  or  anything  of  that  kind. 

Q«  Is  this  court-house  not  very  damp  T — A.  Yes,  sir ;  I  say  that  the  dampness  of  the 
•nice  would  affect  the  seals  of  the  boxes  if  they  are  sealed  with  mucilage.  Now,  I  do- 
iwt  kno^  whether  it  could  affect  the  sealing-wax,  but  if  the  dampness  does  affect  the 
Maling.wax  thev  would  be  affected  in  this  office,  because  this  office  is  very  damp. 

Q«  Have  not  those  boxes  been  removed  several  times  ? — A.  They  were  moved  twice- 
w  niy  knowledge. 

H'  Ib  it  not  possible  that  some  of  those  paners  on  the  boxes  and  some  of  the  wax 
■ught  have  been  loosened  by  the  moving  of  those  boxes  T — A.  Yes,  sir ;  on  account  or 
»•  dampness,  which  might  have  unglued  some  of  the  paper  on  them.    In  moving  them 
^we  of  the  papers  might  have  dropped  off,  for  all  I  know.    You  will  find  even  now 
**t  some  of^  them  are  very  loose. 

Cross-examined  by  Mr.  Jolley  : 

_v  Those  boxes  that  have  the  papers  broken  on  them  were  sealed  with  wax  f — A» 
^^U>  I  could  not  swear  to  that  fact.  I  could  only  swear  to  them  as  I  see  them  now^ 
Bftfu?®?  are  sealed  with  wax.  I  never  examined  the  boxes  to  see  what  they  were 
^**^with  when  they  first  came  in. 

iin  l^^  ®^®'  examine  those  boxes  before  to-day  as  carefully  as  you  have  now 

«l  S  ^^^  ®  been  here  as  deputy  clerk  t — A.  Well,  I  cannot  say  that  I  examined  alt 
J*  wiem  carefully.  I  examined  some  of  them  the  other  day.  The  clerk,  in  order  to- 
^*«  more  room,  moved  them  the  other  day  and  corded  them  as  yon  see  them  there^ 
^  X  i^marked  that  some  of  them  seemed  to  be  loose.  I  did  not  pay  attention  whiob 
J?f*  particularly  were  loose  or  not,  but  I  noticed  that  some  of  the  labels  were  en- 
'^ly  anglued. 

'^  LAW  OP  LOUISIANA  AS  TO  THE  APPOINTMENT  OP  OPPICEES  OR 

ELECTION. 

^^  Statute  of  Louisiana  makes  the  following  provision : 

^*C.  8.  Beit  further  enacted^  ^c,  That  the  election  at  each  poller  voting  place  shall 
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be  presided  over  by  three  commissioners  of  election,  residents  of  the  parish  for  at  leaAt 
twelve  months  next  preceding  the  day  of  election,  who  shall  be  selected  from  different 
political  parties,  and  be  of  good  standing  in  the  party  to  which  they  belong,  and  who 
shall,  beibro  entering  npou  the  discharge  of  their  duties,  take  and  subscribe  the  oath 
prescribed  for  State  officers.  Should  oiny  one  of  the  commissioners  appointed  be  pres- 
ent at  the  hour  for  opening  the  poll,  he  shall  appoint  another,  and  both  together  shall 
Appoint  a  third,  aud  the  commissioners  so  appointed  shall  take  the  oath  and  perform 
all  the  duties  of  comniissiouerH  of  election  in  the  same  manner  as  if  they  had  been 
appointed  as  provided  for  regular  appointment  of  commissioners  by  this  act.  Any  on& 
of  the  commissioners  shall  be  authorized  to  administer  the  oath  to  the  other  commie 
aionei's. 

This  law  was  carefully  complied  with,  as  appears  fipom  the  foUowin 
testimoDy.  It  will  be  noticed  that  selections  were  made  from  bot 
political  parties ;  that  those  selections  were  made  on  the  recommenda- 
tion of  the  president  of  the  parish  committees  of  the  two  parties  re- 
spectively. It  is  to  be  presumed  that  the  men  thus  recommended  an 
selected  would  be  men  whom  the  respective  parties  had  confidence 
and  felt  they  could  rely  upon  to  see  that  the  utmost  fairness  prev 
in  the  voting  and  in  the  counting  of  the  votes.  But,  in  addition  to  thl 
presumption,  we  have  the  testimony  directly  showing  that  they 
fit  and  competent  men. 

F.  V.  Deslonde,  Republican,  parish  supervisor  (pp.  204  and  206) : 

Question.  Mr.  Deslonde,  upon  whose  recommendation  did  you  appoint  the  commi 
flioners  of  election  f — Answer.  Of  the  chairman  of  the  Democratic  committee  and 
member  of  the  Republican  or  the  president  of  the  Republican  committee. 

Q.  State  who  was  the  president  of  the  Republican  parish  committee. — A.  I 
lieve  it  was  P.  G.  Deslonde. 

Q.  Who  was  the  president  of  the  Democratic  parish  committee  T — A.  Jacob  McWi 
iams. 

Q.  Did  you  request  in  writing  the  chairman  of  the  Republican  committee  to 
you  names  of  commissioners? — A.  Yes,  sir;  I  did. 

Q.  Did  you  make  the  same  request  in  writing  to  the  chairman  of  the  Democra 
committee  f — A.  I  did. 

Q.  Diil  they  furnish  you  the  names  of  the  various  commissioners  of  the  polls  t 

They  did. 

Q.  Did  you  know  the  commissioners  at  poU  5,  in  the  third  ward  T — A.  Mr.  Tolbt-^ 
was  one. 

Q.  What  was  the  number  of  the  commissioners  at  that  poUT — A.  I  recollect  t 
Mr.  Tolbert  on  the  Democratic  side  and  George  Buttrick  on  the  Republican  side. 

Q.  Were  they  all  competent  men  t — A.  They  was. 

Q.  Did  you  consider,  as  far  as  you  know  or  are  acquainted,  that  the  commissione 
of  election  at  all  of  these  difterent  polls  were  competent,  intelligent  men  to  perform  tr 
duties  of  the  office  ? — A.  They  was. 

Q.  What  was  the  vote  of  the  Grosse  T6te  poll  t — A.  That  is  the  only  box  that  w 
against  Dr.  Darrall  as  returned,  because  it  is  the  closest,  and  Dr.  Darrall  had  one  h 
dred  and  odd  votes  and  Mr.  Acklen  two  hundred  and  odd  votes. 

Q.  Mr.  Deslonde,  you  made  your  consolidated  return  from  the  returns  as  given  y< 
by  the  commissionei's  of  election  f — A.  Yes,  sir. 

Q.  You  theu  swore  to  the  correctness  of  your  returns  as  based  upon  the  retams 
made  by  the  commissioners  f — A.  Yes,  sir ;  I  swore  each  one  of  them  after  they 
their  returns  to  me,  and  then  I  go  to  the  clerk  of  the  court  and  swear  to  my  oonso' 
dated  returns. 

Hon.  George  Wailes,  Democratic  candidate  for  senate  (pp.  116,  IL- 

118): 

Q.  You  were  the  regular  nominee  of  the  Democratic  party  for  senator  from  this  dh 
trict,  were  you  not? — A.  Yes,  sir. 

Q.  Were  you  a  member  of  tne  Democratic  parish  executive  committee  f — A.  No,  sir ; 
I  was  not. 

Q.  Did  the  Democratic  party  have  a  representative  at  each  poll  in  the  parish  t — A. 
Well,  I  was  present  only  at  this  poll,  but  1  suppose  they  did.  1  have  no  doubt  that 
they  did  have,  and  in  fact  it  was  understood  that  they  did  have. 

Q.  Was  not  a  Democratic  commissioner  appointed  by  the  registrar  for  each  poll  in 
the  parish  t — A.  1  believe  so,  sir. 

Q.  Was  not  a  Democratic  United  States  supervisor  appointed  for  each  poll  in  the 
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parish?— A.  Well,  I  oanuot  tell  yon  that.    I  pre«iime  so,  but  I  do  not  know  that  there 

Q.  Was  it  generally  known  to  the  Democratic  party  of  this  parish  that  Mr.  Wharton 
Mas sapporting  Mr.  Ackleu  previous  to  the  election  ? — A.  Yes,  sir ;  I  think  it  was  gen- 
mlly  known.  The  fact  is  that  the  question  was  discussed  in  the  Democratic  party 
in  this  parish  as  to  whether  or  not  they  would  run  a  candidate  for  the  senate.  Borne 
gentlemen  of  the  party  were  in  favor  of  making  no  nomination  at  all,  and  of  casting 
the  vote  for  Wharton,  or  allowing  the  vote  to  be  split  up,  thinking  that  we  could  ac- 
compIi8h  something  by  that ;  but  the  party  in  convention  determined  diflferently. 
They,  therefore,  nominated  me  and  brought  me  out  two  days  before  the  election.  I 
leas  not  announced  as  a  candidate  until  my  name  appeared  upon  the  tickets. 

Q.  Did  the  leading  Democrats  of  the  parish  know  that  Mr.   A-cklen's  name  was  on 
the  regnlar  Republican  ticket  for  Congress  f — A.  I  think  they  di<l,  sir. 

9'  '^^®°  i^  ^^^  generally  known  by  the  party  in  that  parish  that  his  name  was 

printed  on  the  regular  Republican  ticket? — A.  Well,  it  was  generally  known  that  his 

name  was  on  the  ticket  that  we  considered  as  the  regular  Republican  ticket.    We 

knew  that  there  were  Republican  tickets  upon  which  his  name  did  not  appear,  though. 

Q.  They  knew,  of  course,  that  Mr.  DarralVs  name  was  on  the  ticket  also,  and  that 

li«  was  the  regular  nominee  of  the  Republican  party  for  Congress  ? — A.  Yes,  sir. 

Q.  They  knew  also  that  there  was  a  regular  Republican  ticket  in  existence  with  the 
Oonipessman's  name  left  in  blank  f — A.  Yes,  sir ;  they  ksew  that  also  ;  it  was  a  Re- 
publican ticket  in  all  respects,  except  that  there  was  a  blank  left  for  the  Congress- 
™»n  ;  it  contained  the  names  of  the  Republican  electors  and  the  candidates  for  the 
State  offices,  and  so  on. 

Q*  Were  not  the  Democratic  commissioners  at  the  different  polls  competent  and 
ener^tic  men  t — A.  Well,  I  do  not  recollect  who  the  commissioners  were.     The  com- 
ttiissioners  at  the  poll  in  this  place  were  competent  and  intelligent  men. 
Q.  Do  yon  know  Mr.  Edward  Talbot  f — A.  Yes,  sir. 

Q-  Is  he  a  competent  man,  and  was  he  an  energetic  supporter  of  the  Democratic 
party  f  _A.  Yes,  sir. 

Q.    Ho  you  know  Mr.  Gonrrier  ? — A.  Yes,  sir. 

Q-   He  was  a  strong  supporter  of  the  Democratic  party,  was  he  not  ? — A.  Yes,  sir ; 
I  think  80. 
-  ^'   X5oth  of  those  gentlemen  were  supporters  of  Mr.  Acklen  ? — A.  Yes,  sir  ;  as  far  as 

*  kne  w.  they  were. 

Q.    iJo  you  know  Mr.  Julian  Aliain  f — A.  Yes,  sir. 

Q-    I«  he  a  strong  supporter  of  the  Democratic  party  f — A.  Yes,  sir ;  he  is  a  Demo- 
^T9.i.      He  has  since  removed  from  this  parish.     I  tliink  he  was  always  considered  to  be 

*  couBistent  Democrat. 

Q-    1«  he  a  competent  man  ? — A.  O,  yes,  sir. 

Q.    Uo  yon  know  Felix  Roux  ? — A.  Yes,  sir. 

Q»    Is  he  a  representative  of  the  Democratic  party  ?-— A.  He  is  a  Democrat,  sir. 

.  H'   In  he  a  competent  man  f — A.  I  think  he  is  competent  to  fill  the  place  of  commis- 
woner. 

Q.   I>o  you  know  William  A.  Smith  f — A.  Yes,  sir. 

H'  ^'hat  are  his  politics  T — A.  I  think  he  is  a  Democrat,  although  he  voted  for  some 

A      ^pnblican  officers  in  this  parish — some  of  the  candidates  for  parochial  offices. 

4*  Was  he  a  supporter  of  Mr.  Acklen  for  Congress? — A.  I  presume  he  was,  but  I 

do  not  know  it.  '^.  "^ 

,  y  Y^**  V  ^  competent  man  for  commissioner  t — A.  WeU,  he  is  not  a  very  active  man, 

'^  *  think  he  is  a  little  slow.     He  does  not  write  very  well.     He  is  a  very  honest 

?|^tleman  and  stands  very  high  in  the  community.     His  education  is  not  the  very 

g*  He  reads  well  T — A.  I  think  he  does ;  yes,  sir. 
.^-  He  reads  well  enough  to  discover  the  name  of  Mr.  Acklen  on  the  Republican 

o   T?^  examining  it  T— A.  Yes,  sir ;  no  doubt  of  that. 

0   ^  ^^^  know  Mr.  Amad^e  Ronxf — A.  Yes,  sir. 

g»  Was  he  a  competent  commissioner  t — A.  I  believe  so. 

g'  Was  he  a  Democrat? — A.  Yes,  sir;  I  believe  so. 
V     t      ^^^  think  these  different  gentlemen  whom  I  have  named,  and  whom  you  say 
in"  J^^^*  would  have  allowed  anything  wrong  to  occur  in  any  way  during  the  count- 

0**Tv!**  votes? — A.  I  do  not  think  they  would,  sir;  not  one  of  them. 

fi,-      yon  think  they  would  have  been  diligent  in  examining  the  ballots  to  see  that 
ooHuDg  wrong  occurred  in  the  counting? — A.  Well,  I  presume  they  would  have  been. 

*JJ  not  know  what  they  actually  did  do,  except  at  this  poll  here. 

W-  Do  you^  think  that  they  would  certify  and  swear  to  a  return  without  knowing  of 
Jj*^'  own  knowledge  that  it  was  correct  ?— A.  I  do  not  think  they  would  certify  and 
«ar  t<f  a  return  unless  thev  believed  it  to  be  correct. 
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DISTRIBUTION   OF    REPUBLICAN  TICKETS  WITH   CONTESTANT'S    NAMl 

ON   THEM. 

Contestaut  attempts  to  strengthen  his  claim  that  there  was  a  mistake 
in  the  official  count  bv  trying:  to  ])rove  that  K^piiblican  tickets  were 
printed  and  distributed  with  contestant's  name  on  them. 

That  such  tickets  were  printed  is  proven ;  that  they  were  carried  intc 
the  parish  in  question  is  also  proven  ;  and  that  they  were  attempted  U 
be  gotten  into  the  hands  of  the  voters  and  the  voters  to  be  cheated  bj 
means  of  them  is  also  quite  clear,  but  it  is  equally  clear  that  they  wen 
not  distributed  to  the  voters  to  any  considerable  extent. 

This  fraud  on  the  voters  was  attempted  to  be  perpetrated  by  W.  W. 
Wharton,  and,  as  will  be  se^n  by  the  subjoined  testimony,  he  brought 
the  tickets  from  New  Orleans  in  bulk,  and  distributed  them  in  bulk  tc 
the  persons  named,  for  use  at  the  dilferent  polls.  That  they  were  nol 
distributed  to  the  voters,  and  that  they  were  in  some  cases  destroyed, 
appears  from  testimony  below.  It  is  shown  by  Wharton  (witness  foi 
contestant)  that  he  delivered  the  tickets  for  distribution  at  polls  1  and 
2,  to  Hon.  J.  S.  Davidson,  tx)  George  Deslonde,  to  James  H.  Tate,  and 
a  man  (name  not  known)  sent  by  Davidson  for  tickets.  (See  Whar- 
ton's evidence,  pp.  122  and  120.) 

Q.  To  whom  did  you  give  tickelH  to  diBtribute  in  the  first  ward  f — A.  Deslonde, 
Davidson,  Tate,  und  some  one  else  who  was  np  here  with  them.  A  strong  friend  of 
mine  down  there  came  up  for  some.  I  forget  his  name  now.  I  sent  some  by  Mr.  Tate 
and  by  some  one  else  that  Davidson  sent  here  from  Bayou  Gonla  to  get  some  tickets. 

Q.  Was  not  that  man's  name  Handy  ? — A.  I  forget  his  name  now. 
This  is  all  the  evidence  the  contestant  offers  as  to  distribution  oi 
tickets  at  these  two  polls.    Davidson  testifies  as  follows  (pp.  248  and 

249): 

Q.  Did  you  take  the  tickets  to  your  ward? — A.  I  took  them  down  there. 

Q.  Where  did  you  get  these  tickets,  and  of  whom  T — A.  I  got  the  tickets  from  Maiox 
Wharton — well,  about  sunset,  at  his  room.  I  went  to  get  tickets  on  Monday,  the  daj 
previous  to  the  election,  and  we  were  detained  there  all  day,  because  the  tickets  were 
not  ready,  and  about  sunset  we  went  into  the  room  where  the  tickets  was.  Mr. 
Whart-on  told  us  the  tickets  were  ready.  He  had  the  tickets  all  bundled  up  in  bun* 
«lles.  He  asked  me  if  I  would  distribute  some  Republican  tickets  with  Mr.  Acklen'c 
name  on  them.  I  told  him  no.  He  said,  **  Why  1"  I  said,  because  I  was  a  man  ;  thai 
is,  when  I  wanted  to  beat  a  man,  I  wanted  to  be  honest  about  it.  That  if  I  wanted 
to  beat  Mr.  Darrall  I  wanted  to  be  honest  about  it.  I  wanted  to  tAke  one  stand.  H( 
insisted  on  me  to  take  the  tickets  down.  I  told  him  no,  I  did  not  want  to  distribute 
them  or  to  have  an.v thing  to  do  with  them.  After  he  insisted  on  me  to  take  them  ] 
took  the  tickets.  He  had  the  tickets  all  bundled  up.  I  asked  him  how  many  ticket! 
there  were  there.  He  said  two  thousand,  and  then  1  said,  **  Give  them  to  me,"  and 
he  gave  them  to  me ;  and  after  looking  into  them,  I  think,  perhaps  that  there  were 
two  thousand.  I  did  not  know  how  many  of  the^e  Acklen  tickets  there  were  in  there. 
I  did  not  know  how  many  there  might  be  among  them  ;  consequently  I  told  him  U 
give  me  two  thousand  five  hundred  tickets,  and  he  gave  them  to  me  and  Mr.  Whita- 
ker,  another  gentleman  who  was  Llong  with  me,  and  was  one  of  the  marshals  to  take 
charge  of  the  box.  1  came  out  and  stated  to  him — I  told  him  of  what  propositioi 
that  had  been  made  to  me ;  that  is,  that  the  senator  asked  me  to  distribute  them 
tickets  in  this  manner,  and  1  told  him  1  didn^t  think  it  was  right.  He  said,  ' '  Comi 
down  to  my  room,  and  we  will  scrutinize  these  tickets,"  and  we  went  down  to  hii 
room  about  7  or  half  past  7,  on  the  Bayou  Goula,  and  me  and  Mr.  Whitaker  stopped 
there,  and  there  we  examined  these  tickets.  In  examining  these  tickets  I  found  that 
there  was  about  a  thousand  of  the  Republican  tickets  with  Mr.  Ackleu's  name  on 
them.  1  took  them  out,  me  and  Mr.  Whitaker,  and  put  them  aside.  We  put  the  bal- 
ance of  the  tickets  into  the  box,  and  he  took  them  down  to  his  room,  about  a  coaple 
of  acres  away  from  where  I  reside. 

Q.  The  other  tickets  that  were  left  in  the  box,  what  kind  of  tickets  w«re  they  that 

Sou  put  in  the  box ;  the  fifteen  hundred  that  Mr.  Whitaker  took  1 — A.  The  straight 
Republican  tickets. 

Q.  What  became  of  those  tickets  then  T  When  did  you  begin  distributing  them  t~ 
A.  In  the  morning,  just  after  the  polls  opened.  ^ 
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Q.  Did  you  diKtribnte  any  of  the  tickets  with  Mr.  Acklen'8  name? — A.  No,  sir;  I  had 
theiu  at  my  room. 
Q.  Were  they  taken  out  of  yonrroom  ? — A.  No,  h\y. 
Q.  What  finally  became  of  th<ise  tickets? — A.   I  burned  tlieni  up. 
Q.  Did  yon  burn  up  all  of  them  ? — A.  I  buiiu'il  all  of  them  that  came  down  with 
nie:  all  of  the  thousand  tickets. 

Q.  Who  distributed  tickets  on  the  morning  of  the  election  beside  yourself  and  Mr. 
Whitaker.or  did  you  distribute  all  the  tickets  f — A.  I  distribnted  the  tickets  to  men 
there  who  gave  them  out  to  other  men.  I  distributed  them  to  men  who  could  read 
and  write. 

Q.  How  was  there  more  than  one  poll  in  that  ward,  Mr.  Davidson*? — A.  There  were 
two. 

Q.  What  was  the  other  poll  in  the  ward ;   do  you  know  ? — A.  No.  1 ;  the  one  that  I 
bave  been  referring  to  is  No.  2. 
Q.  Where  was  the  poll  No.  1  at  ? — A.  At  Adams's  ])lantation. 

Q.  Did  yon  also  send  the  tickets,  the  Republican  tickets,  to  that  poll  ? — A.  I  took 
them  there ;  yes,  sir. 
Q.  Did  yon  take  them  there  ? — A.  I  did. 

Q.  In  what  hands  did  you  place  them  for  distribution  ? — A.  In  Mr.  E.  Verrett's. 
Q.  W'hat  kind  of  tickets  did  you  give  Mr.  Verrett  for  distribution  at  that  poll? — A. 
The  straight  Republican  ticket. 

Q.  Do  you  remember  about  the  number  that  you  gave  him  ? — A.  I  gave  him  five 
handred.' 

Q.  Did  you  send  him  any  more  tickets  than  five  hundred  that  you  gave  him  for  that 
pollf — \^  Yes,  sir.     I  wrote  to  Major  Wharton  for  them. 

Q"  How  many  of  these  tickets  did  you  send  him  ? — A.  I  sent  him  five  hundred  more 
J*y*n  open  note  the  next  morning.     The  gentleman  who  I  sent  with  them  brought 
^hem,  and  on  examining  them  I  found  they  were  printed  blank  for  member  of  Con- 
§r^**;     I  took  them  down  then  and  I  gave  them  to  Mr.  Verrett,  and  told  him  not  to 
JJ^istribate  more  than  one  ticket  at  a  time  of  the  straight  tickets,  so  if  they  had  enough 
y^  Would  not  have  to  use  these  blank  tickets;  but  whether  he  used  any  of  them  or  not 
^  *ni  n,,t  able  to  say. 
pt-  Was  Mr.  Verrett  an  officer  at  that  poll  ? — A.  Yes;  United  States  supervisor. 
V*   t>id  you  tell  him  about  these  Acklen  tickets  being  in  existence? — A.  Yes,  sir. 
X*  Did  you  give  him  any  warning  in  regard  to  them  ? — A.  I  did. 
J.  ^'  Please  state  it. — A.  1  told  him  there  was  such  tickets.  Republican  tickets  with 
*-*Kleu'fj  name  on  it,  but  I  was  satisfied  there  was  none  of  them  in  that  package  I  gave 
I  ^1  ^^*^  ^^  ^®  particular  about  distributing  them,  because  t  here  might  not  be  enough. 
nJ?       liim  to  be  careful  about  distributing  them.     I  reiterated  to  him  that  if  there  wa» 
^^Oongh  of  these  straight  Republican  tickets  he  would  have  to  use  these  blanks. 
^*   Then  after  giving  Mr,  Verrett  three  hundred  of  the  straight  Republican  tickets 
^  Q  liad  abont  one  thousand  left  for  your  poll  ? — A.  Yes,  sir. 

"*    Were  these  enough  for  distribution  at  this  poll  ? — A.  More  than  enough. 

ti  ?^^^<>iid®  testifies  (p.  201)  that  he  did  not  receive  any  of  these  bogus 

^^ts  from  Wharton  and  distributed  none. 
^  "^te  (p.  57)  testifies  that  he  saw  tickets  at  poll  1  with  no  name  on  for 
l^^gress.    These  were  the  tickets  taken  by  Davidson  in  the  second 
P^kage  and  given  Verrett,  80  of  which  blank  tickets  were  shown  to 
rji?Y^    been  voted  by  the  returns  of  the  commissioners  at  that  poll. 

tJ^  appears  in  the  count  upon  which  Darrall's  certificate  was  issued. 
*  The  evidence  is  conclusive  that  none  of  the  bogus  tickets  with 
'T'^klen's  name  on  were  in  circulation  or  voted  at  these  two  polls,  and 
^^^  it  is  clainxed  by  the  contestant  that  according  to  his  recount  there 
^^e  voted  at  poll  1, 106  of  the  spurious  Republican  tickets,  and  at  poll 
T>  .^26,  which  were  not*discovered  in  making  the  official  count.  And 
T;^^^  preposterous  claim  is  set  up  in  face  of  the  above  facts,  as  well  as  of 
^^  extreme  care  with  which  it  is  shown  by  the  evidence  of  both  Demo- 
cratic and  Bepublican  officer?  of  election  the  ballots  at  these  polls  were 

^^nted. 

Also  let  it  be  noticed  that  of  all  the  witnesses  who  were  examined 

^?S*rdiag  these  two  polls  not  one  is  found  to  say  he  voted  one  of  the 

wckete  with  Acklen's  name  on. 

WTiarton  further  says  (p.  190)  that  he  gave  the  tickets  for  poll  7  to 
'vrarville. 
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Hon.  J.  C.  Carvillo,  a  member  of  the  legislature,  testilies  fully  on  this 
point  (p.  196) : 

Q.  Did  you  distribute  tho  Republican  tickets  in  your  ward  f — A.  I  did. 

Q.  Did  you  take  all  the  Republican  tickets  to  your  ward  and  distribute  tbem  ? — A. 
I  took  all  to  my  ward  and  distributed  them. 

Q.  To  no  other  ward  except  your  own  f — A.  None,  only  my  own  ward. 

Q.  What  ward  is  that  ?— A.  Ward  No.  5,  poll  7. 

Q.  Were  the  tickets  thus  distributed  the  straight  Republican  ticket  with  the  name 
of  the  rej^ul.'ir  nominee  for  Congress  upon  them? — A.  They  were. 

Q.  What  was  tlfe  color  of  the  ticket  ? — A.  We  had  two ;  one  was  with  a  red  face,  and 
we  had  another  ticker,  with  a  black  back  or  a  glaze  back  inclined  to  be  black. 

Q.  Were  there  any  tickets  distributed  at  your  poll  or  in  circnlation,  and  voted  by 
Republicans,  except  the  straight  Republican  ticket  having  the  name  of  the  regular 
nominee  for  Congress  on  it  t — A.  I  knew  of  none,  or  none  distributed. 

Q.  And  you  distributed  all  the  tickets  yourself? — A.  Yes,  sir. 

Various  witnesses  are  examined  by  contestant,  who  say  vaguely  they 
sent  tickets  with  Acklen's  name  on  to  this  poU,  but  it  is  not  shown  that 
any  of  such  tickets  were  taken  there.  Neither  is  it  attempted  to  1^ 
proven  that  a  single  one  of  these  bogus  tickets,  either  with  Acklen's 
name  on  or  blank,  were  voted,  or  even  seen  at  that  poll. 

In  face  of  these  facts,  contestant  claims  by  his  recount  that  21  of  the 
Acklen  tickets  and  73  olanks  were  voted  which  were  not  discovered  in 
making  the  official  count. 

The  evidence  above  given  is  conclusive,  and  not  contradicted,  that 
none  of  the  tickets  with  Acklen's  name  on  were  distributed  at  either 
of  these  three  polls.  Verrett  distributed,  as  was  said,  blank  tickets  at 
poll  1,  and  some  of  them  are  shown  by  the  official  count  to  have  been 
voted. 

The  fact  that  the  official  count  discloses  that  the  officers  of  election 
discovered  these  blank  tickets  in  making  that  official  count  is  conclu- 
sive that  the  officers  of  election  carefully  examined  the  tickets  in 
making  the  count,  and  leaves  no  room  for  doubt  that  if  Republican 
tickets  had  been  voted  with  Acklen's  name  on  them,  they  would  have 
been  discovered. 

Now,  in  the  first  place,  we  have  here  the  spectacle  of  the  contestant 
seeking  a  seat  in  the  House  by  reason  of  a  fraud  attempted  to  be  per- 
petrated upon  the  voters  of  that  parish.  This  fraud  thus  attempted  to 
be  perpeti:ated  upon  the  voters  of  that  parish  is  what  is  relied  upon  by 
the  contestant  to  secure  this  seat.  His  evidence  is  largely  directed  to 
proving  that  this  fraud  was  successfully  perjietrated  by  getting  the 
voters  to  deposit  these  spurious  tickets.  The  contestant's  case  is  there- 
fore one  not  to  be  looked  upon  with  favor. 

But  the  evidence  shows  that  the  perpetration  of  this  fraud  was  not 
accomplished.  The  officers  of  election  were  selected  from  both  parties, 
as  the  law  requires ;  bogus  tickets  were  not  distributed  or  voted. 

In  addition  to  this  the  testimony  proves  that  the  existence  of  these 
tickets  was  known  before  the  election. 

Hon.  George  Wailes,  Democratic  candidate  for  senate,  testifies  (p.  117) : 

Q.  Did  the  leading  Democrats  of  the  parish  know  that  Mr.  Acklen's  name  was  on 
the  regular  Republican  ticket  for  Congress  T — A.  I  think  they  did,  sir. 

Q.  Then  it  was  generally  known  by  the  party  in  that  parish  that  his  name  was 
printed  on  the  regular  Republican  ticket  T — A.  Well,  it  was  generally  known  that  his 
name  was  on  the  ticket  that  we  considered  as  the  regular  Republican  ticket.  We 
knew  that  there  were  Republican  tickets  upon  which  nis  name  did  not  appear. 

Oeorge  Buttrick  (p.  238)  testifies : 

Q.  Did  yon  see  any  Republican  ticket  on  the  day  of  election  that  did  not  have  the 
name  of  the  Republican  nominee  upon  it  f — ^A.  No,  sir. 

Q.  Did  you  see  any  preyions  to  the  day  of  election  f — A.  I  did.  I  saw  a  ticket  the 
d^y  previous  to  the  election. 
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Q.  "^^niat  kind  of  a  ticket  was  that  f    Did  it  restmble  the  regular  Repablicau  ticketf — 
A.  EK&ctly;  except  that  Mr.  Acklen's  name  was  in  place  of  Mr.  DarralPs. 

Q.  Where  did  yon  see  this  Republican  ticket  with  Acklen's  name? — A.  The  day  be- 
fore tlie  election  I  saw  it  in  the  office  of  the  Iberville  South,  a  Democratic  newspaper. 
Q.  X>id  you  see  more  than  the  one  ticket  at  any  time  before  the  election  or  on  tho 
day  of  election  f — A.  That  is  the  only  one  that  I  seen. 

As  has  already  appeared  in  the  evidence  before  quoted,  Davidson^ 
Carville,  and  others  knew  of  the  existence  of  these  tickets. 

Then  there  is  the  fact  that  Democrats  and  Bepublicai^s  were  officers 
at  these  x>oll8,  selected  upon  recommendation  of  the  parties  respectively^ 
as  above  shown ;  then  there  is  the  additional  fact  that  the  official  count 
was  carefully  made.  Now,  in  the  face  of  the  fact  thai  these  tickets 
were  known  to  be  in  existence ;  that  they  were  gotten  up  for  the  pur- 
pose of  defeating  Darrall ;  that  both  Democrats  and  Eepnblicans  knew 
of  1^  this,  we  are  asked  to  believe  that  a  large  number  of  them  were 
voted,  ana  yet  no  one  of  these  Democratic  officials  discovered,  in  mak- 
ing the  count,  that  the  name  of  Acklen  was  on  them  instead  of  that  of 
Darrall. 

We  are  asked  to  believe  that  in  making  the  official  count  mistakes 
irere  made  at  these  five  polling-places  which  we  have  been  considering, 
finch  as  are  indicated  by  the  two  columns  following. 

Official  count,  page  280 : 

Far  the  Forty-fifth  Cangreaa,  third  CongresBional  diairict, 

'        a  a 

fi  9 

S  a 

m  O 

Nnmber  of  poUa.  Q  ^ 


^^count  (p.  13)  of  same  polls: 


r 

PoU.                                                             1 

1 

1 

...                 ■ 

• 

P 

No.  of  votet. 
150 
340 
158 
228 
7» 

No.  qfvotst, 
isa 

---..: 

86 
79 

5  .            * - 

t      *  *  -  - 

S  _ 

7      -•- 

1   _             «.-..««.•..«..««...........-.-......---...•..............»............-• 

•  •  ^  ^ 

M 

Tolal 

955 

499 

|.  ^at  is  to  say  (taking  for  example  poll  1),  we  are  asked  to  believe 
^l^t  these  Democratic  officials  stood  by  and  saw  tickets  counted  for 
Jl^^Jlrall  to  the  number  of  218,  when  there  were  only  150  that  had  his 
^iDe  on  them,  and  that  there  were  139  with  the  name  of  Acklen  on 
^^tn,  when  only  44  were  counted  for  him.  This  is  simply  preposter- 
2^  Such  a  mistake,  in  the  nature  of  things,  could  not  have  occurred ; 
*|^^  it  is  adij^tting  that  of  1,307  votes  counted  for  Darrall  808  of  them 
^^Te  not  for  him,  and  no  one  noticed  it,  although  Democrats  and  Re- 
publicans were  both  counting  and  watching. 
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In  the  language  of  one  of  the  witnesses,  this  could  not  have  occum 
^*  unless  we  were  blind." 

As  to  the  bogus  tickets  being  in  general  circulation  at  polls  5  and 
the  evidence  is  by  no  means  clear,  but  there  is  no  evidence  to  show  thj 
more  than  one  was  voted,  while  the  officers  of  election  swear  positive) 
that  these  bogus  tickets  were  not  in  the  boxes  when  they  ^x)unt€ 
the  ballots  on  the  day  of  election.  The  contestant  does,  however,  pr 
duce  evidence  to  prove  that  the  contestee  had  some  enemies  in  his  o^ 
party,  in  Iberville  Parish,  who  endeavored  to  defeat  him.  This  is  a 
initted  by  contestee,  and  the  committee  are  satisfied  that  such  wa 
tlie  case,  for  an  examination  of  the  official  returns  from  that  parie 
shows  that  Darrall,  the  contestee,  ran  behind  his  ticket  213  votes,  ai 
the  contestant  ahead  of  bis  ticket  113,  making  a  difference  against  tl 
sitting  member  in  that  parish  of  326  votes,  which  sufficiently  accoam 
for  the  opposition  in  said  parish,  and  all  thi^  was  taken  into  the  accoai 
when  both  the  Kellogg  and  Nichols  returning-boaids  gave  the  sittiE 
member  his  certificate  of  election.  If  80S  bogus  votes  were  cast  out  ^ 
a  total  of  1,307,  is  it  not  reasonable  to  suppose  that  15  or  20  of  the 
might  have  been  found  to  testify  to  that  fact  ?  and  this  would  be  U 
strongest  and  be«t  evidence  the  contestant  could  produce;  but  after  a 
the  effort  that  has  been  made  in  this  direction  but  one  of  these  800  c« 
be  found. 

The  committee  therefore  are  compelled  to  believe  that  these  ticke 
were  not  in  the  boxes  when  the  votes  were  counted,  on  the  day  of  ele 
tion.  Wharton's  testimony  referred  to  by  contestant  is  to  the  effect  thj 
he  knew  on  the  day  of  the  election  that  the  count  was  incorrect;  no 
if  this  be  true,  why  did  not  he  or  contestant  have  a  recount  at  oac 
or  within  the  time  prescribed  by  law  for  preserving  the  ballots  f  Wh 
wait  until  the  time  had  expired  fixed  by  law  for  keeping  the  ballot-boxei 
If  it  be  claimed  that  the  government  of  Louisiana  was  then  in  the  ham 
of  his  political  enemies,  and  that  that  was  the  reason,  the  committee  c 
not  understand  why  (it  that  was  the  reason)  a  recount  was  not  askc 
for  when  the  Nichols  government  came  into  power,  and  when  a  new  ca 
vass  by  a  new  retuming-board  was  had.  But  this  recount  was  not  askc 
for  until  it  was  discovered  that  this  new  returning-board  arrived  at  su 
*  BtatttiaUy  the  same  conclusion  as  the  old  one,  and  the  Democratic  go 
ernor  gave  the  certificate  of  election  to  the  same  man  that  the  Republics 
governor  had.  And  it  must  not  be  forgotten  that  this  Democratic  go' 
ernor  never  did  give  a  certificate  to  the  contestant  in  this  case.  Althoag 
he  was  at  his  office  for  six  months  after  this  recount  he  issued  no  ce: 
tificate,  and  none  was  issued  to  contestant  until  in  the  absence  of  tl 
governor,  and  only  three  days  before  the  meeting  of  Congress,  the  liei 
tenant  governor  issues  the  document  under  and  by  virtue  of  which  co 
testaut  claims.    This,  to  say  the  least,  has  a  suspicious  look. 

SAINT  martin's  PARISH. 

Lieutenant-Governor  Wiltz  omits  Saint  Martin's  Parish  in  his  certi 
cate  to  the  contestant. 

There  are  no  reasons  for  not  counting  this  parish.    The  contestib* 
furnishes  no  evidence  whatever  to  show  unfairness  in  the  election 
fraud  in  the  returns.    The  evidence,  both  of  Democrats  and  Republici^ 
in  the  record,  is  that  the  election  was  fair. 

The  Nichols  retuming-board  returned  the  parish  for  Darrall  l,0d5,  r 
Acklen  1,028. 

The  contestant  files  certificate  of  the  clerk  of  court,  that  the  rec(>:i 
-of  his  office  show  the  vote  as,  Darrall  1,095,  Acklen  1,028  (p.  16). 
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the  nncondijiioual  agreement  of  the  parties  made  before  this  committee, 
which  is  hereafter  quoted,  gives  Darrall  1,095;  AckUn  1,028. 

In  a  contest  for  the  parish  offices^  the  Nichols'  retumiug-board  adopted, 
July  10, 1877,  a  resolution,  found  on  p.  13,  that  they  were  not  able  to 
decide  who  had  been  elected  to  those  offices.  This  in  no  way  applies  to 
the  vote  of  Saint  Martin's  for  member  of  Congress,  as  the  same  board 
had  already  canvassed  and  declared  the  Congressional  vote. 

LA  FOUBOHE  PARISH. 

There  appear  in  the  record  various  returns  and  much  evidence  regard- 
ing La  Fourche. 

In  a  contest  as  to  parish  of&cers  the  matter  went  to  the  supreme  court 
of  the  State.  The  district  judge  had  decided  the  vote  for  sheriff  as 
Democratic  2,001,  Eepublican  2,017,  aEepublican  majority  of  16  (p.  11). 
Counting  all  the  pedis,  and  allowing  the  votes  that  would  have  been 
polled  at  ward  8,  and  deducting  illegal  votes,  the  *<  chief  justice  decides 
vote  for  sheriff  as  Democratic  2,025,  Eepublican  1,983,  a  Democratic  ma- 
jo%of42.    (Seep.  12.) 

Lieutenant-Governor  Wiltz  in  his  certificate  to  contest^ant  gives  the 
vote  of  La  Fourche  as  (p.  2) : 

^cklen 2,086 

I>»rall 2,015 

Acklen's  majority .* 71 

And  we  have  allowed  that  to  stand  as  the  vote  in  our  computation. 

The  contestant  has  filed  what  is  termed  a  certificate  of  election  from 

Louis  A.  Wiltz,  lieutenant-governor  of  Louisiana.    This  certificate  was 

JMued  October  12, 1877 ;  was  received  and  referred  to  this  committee  by 

^^  House  October  16, 1877.    It  purports  to  be  based  upon  the  follow- 
ing: 

^^^^^^Udaied  staioMnt  of  the  aggregate  vote  of  the  parisJiea  oonetituting  the  third  Congres- 
'^^•al  tUitriet  of  the  State  of  Louisiana  at  an  ejection  held  on  the  7th  day  of  Nwember^ 
^6y  itiMlfr  a  writ  of  eiUeHon  dated  September  16,  1876,  for  Bepreaentativea  in  the  Fartg- 
<8r^  Ccngreee  of  the  United  States,  together  with  the  recount  of  the  vote  of  the  parish  of 
^^»ville  and  &e  report  of  the  hoard  of  canvassers  in  relation  to  the  parish  of  Saint 
-'^ortiii'c,  in  the  third  Congressional  district. 


Names  of  pariahes. 


tlUrtiii's. 


Totel 


Votes. 

2,060 

1,«02 

li  080 

2,385 

1,456 

661 

228 

01 

60 

2,016 


12,621 


a 

I 

t 


VoUs. 
1,216 
1,670 
1,888 
1,428 
1,242 
1,157 

066 
1,201 

226 
2,086 


12, 


^^«^  U  wfll  be  obaerred.  embnoea  the  fire  polls  that  were  r^jeoted  by  the  snpeiTlaon  and  the  one 
^^Sl  ^^  WM  nileoted  by  the  Kellogg  retoming-board. 

^*  *Q1  tetlier  be  obeenred  that  it  entirely  omits  the  parishes  of  Saint  Martin's  and  Iberrille. 

H.  Mis.  58 ^12 


178  DIGEST  OF  ELECTION  CASES. 

This  statemeDt  of  the  vote  by  parishes,  as  given  above,  is  identica 
with  the  count  of  the  Nicholas  returning-board,  only  that  Saint  Martin'i 
and  Iberville  are  omitted. 

AGREEMENT   AS  TO   SAINT  MARTIN'S  PARISH. 

By  an  agreement  found  in  the  Eecord,  p.  172,  the  parties  to  this  con 
test  decide  to  count  Saint  Martin's  for  Darrall,  1,095 ;  for  Acklen,  1,027 

Joseph  H.  Acklen     ) 

V8,  >  Before  the  CoDimittee  on  Elections,  House  of  Representatiyet 

Chester  B.  Darrall.  S 

It  is  hereby  stipulated  and  agreed  by  and  between  the  parties  contestant  and  oon 
testee  that,  in  the  consideration  and  determination  of  the  above-entitled  case,  th 
committee  shall  allow  to  the  contestant  ten  hundred  and  twenty-seven  (1,027)  vote 
as  having  been  lawfully  cast,  counted,  and  returned  for  him  in  the  parish  of  Sain 
Martin's,  in  the  State  of  Louisiana,  and  to  the  coutestee  ten  hundred  and  ninety-fiv 
(1,095)  votes  as  having  been  lawfully  cast,  counted,  and  returned  for  him  in  said  parisli 
and  that  said  parties  respectively  lawfully  received,  and  are  entitled  to  the  benefit oi 
the  number  of  votes  aforesaid  on  account  of  Haid  parish. 

J.  H.  ACKLEN. 
C.  B.  DARRALL. 

If  we  then  take  the  vote  in  the  balance  of  the  district  as  claimed  b] 
the  contestant,  and  which  includes  all  the  rejected  polls,  and  add  tb 
parish  of  Saint  Martin's,  as  it  was  agreed  it  should  be  counted,  the  vot 
will  be  as  follows : 

Darrall,  as  per  table 12, 621 

Darrall,  Saint  Martin's  (above) 1, 095 

13,71i 

Acklen,  as  per  table 12,666 

Acklen  (Saint  Martin's) 1,028 

13, 6» 

Giving  Darrall  a  majority,  exclusive  of  all  votes  from  Iberville,  of 2 

From  the  parish  of  Iberville,  we  have  in  the  Becord,  first,  the  officia 
count  and  return,  made  by  the  officers  of  election  at  the  polls  of  th< 
actual  votes  as  cast  on  the  day  of  election.  This  official  count  and  re 
turn,  as  made  and  sworn  to  by  the  officers  of  election  of  both  parties 
and  the  compilation  by  the  Kellogg  and  the  J^ichoUs  return  ing-boands 
are  the  same;  that  is,  Darrall,  2,070;  Acklen,  1,078.  Next  we  have  i 
recount  of  the  ballots  found  in  the  boxes  of  this  parish,  which  recouni 
was  made  March  6, 1877. 

At  this  recount  all  of  the  ballot-boxes  of  Iberville  Parish,  eleven  ii 
number,  were  opened,  and  the  ballots  found  in  them  counted. 

The  recount  of  six  of  these  boxes  does  not  vary  materially  from  the 
official  count.  The  said  six  boxes  were  from  polls  3,  4,  8,  9,  10,  and  11 
and  the  evidence  of  contestant's  witnesses  shows  that  these  boxes  wen 
carefully  sealed  at  the  polls,  and  the  seals  were  found  intact  when  the^ 
were  recounted. 

The  official  count  and  recount  of  these  six  boxes  was  bs  follows: 


I  1 

Official  count.      I  Reconnt. 


PoU  3. 
Poll  4. 
Poll  8. 
Poll  9. 
PoU  10. 
Poll  11. 


all. 

Acklen. 

Darrall. 

Ackl 

176 

223 

189  1 

128 

33 

105  ! 

54 

58 

56 

121 

251 

122 

193 

33 

193 

91 

44 

90 

Total i  763  612  754  W 
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The  ofiScial  count  and  reboant  of  these  six  boxes  only  shows  a  (lifter- 
ence  of  seven  votes,  which  diJOPerence  is  so  small  that  it  is  not  material, 
and  was  no  doubt  owing  to  the  manner  and  hurry  in  which  the  votes 
weie  counted  at  the  polls. 

Darrairs  majority  in  Bixpolk  ^official  count) 181 

Darrall's  majority  in  six  polls  (recount) 114 

If  it  be  admitted  that  the  recount  of  the  ballots  in  these  six  boxes  is 
the  most  correct,  and  that  vote  be  added  to  the  total  vote  of  each  party 
in  the  district  as  claimed  by  the  contestant,  we  have : 

I>arra11,  as  per  table 13,  71() 

I>ajnrall,  six  boxes/Iberville 754 

14,470 

AcUen,  as  per  table 13,  693 

Ao  felen,  six  boxes,  Iberville 640 

14, 333 

A  VB^ority  for  Darrall  of 137 

IhuB  it  is  shown  that,  taking  all  that  the  contestant  claims  in  the 

lance  of  the  district,  and  taking  his  n»count  of  these  six  uncontested 

:es  in  Iberville,  the  contestee  still  has  a  majority  of  137  votes. 

Ilhe  other  five  boxes  in  this  parish,  that  is,  boxes  from  polls  1,  2,  5, 6, 

€l  7,  show  a  most  surprising  difference  between  the  official  count  as 

ii=fe  ^Lde  at  the  polls  and  the  recount  made  four  months  afterward. 

"Xhe  evidence  of  contestant's  witnesses  (which  has  been  quoted)  shows 
tl:i.^t  some  of  these  boxes  were  not  properly  sealed,  and  others  were  found 
^"^^^  the  seals  broken  at  the  recount. 

^he  official  count  and  recount  of  these  five  contested  boxes  was  as 
*c>Xlows : 


Becount. 


Aoklen.    Blank. 


S^ftl 218  44  1  139;  160  65 

^g2 394  115  i  88  340  90 

^oU7 

Totia 

This  recount  was  ordered  to  be  made  by  James  Crowell,  parish  judge 
^f  Iberville,  on  an  application  made  to  him  by  contestant  in  an  oral  ar- 
9^mentj  as  contestant  says  in  his  brief.  It  was  had  against  the  protest 
^  the  eontestee's  representative,  and  the  judge  gave  his  authority  for  so 
^^eringthe  rexx)unt,  section  123  Kevised  Statutes  of  the  United  States, 
^either  that  section  or  any  other  law  of  the  United  States  or  of  the  State 
^f  Louisiana  authorizes  this  recount. 

The  recount  was  made  by  experts  who  were  appointed  by  the  judge. 

They  agree  as  to  the  number  of  ballots  then  found  in  these  five  boxes 

*^r  each  party,  but  one  of  the  experts  testifies  distinctly  that  the  seals 

^t  Bome  of  the  boxes  were  found  broken,  and  that  the  tickets  in  the 

poxes  (especially  box  from  poll  2)  did  not  have  the  appearance  of  hav- 

^g  been  handled  and  folded  by  the  voters ;  that  the  tickets  having  this 

appearance  were  all  the  black-back  Bepublican  ticket  with  Acklen's 

liame  on.    See  testimony  of  Jolley,  page  246 : 

the  tickets  as  taken  from  thone  boxee 


Q.  Did  yoa  notice  oarefnllv  the  appearance  of 
^nvntheriH'onnt  was  miule  f— A.  Yes,  sir. 
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Q.  Will  you  please  state  the  appearance  of  a  portion  of  them  or  any  of  them  f  Did 
they  look  l^ke  tickets  that  had  heen  regularly  voted  f — A.  Some  of  them  looked  like — 
well,  1)0  Wy  I  will  tell  you  how  they  looked.  Some  of  them  looked  like  they  had  been 
voted  like  an  ordinary  ticket  and  others  looked  like  they  had  not  been  voted — that  is, 
they  (lid  not  have  the  appearance  of  having  been  doubled  up  like  a  voted  ticket. 

Q.  Were  these  tickets  that  had  the  appearance  of  not  having  been  voted  Republican 
tickets  ? — A.  Republican  tickets. 

Q.  Were  they  the  black-back  tickets  1 — A.  Yes,  sir. 

Q.  Did  any  of  the  Democratic  tickets  have  that  appearance  ? — A.  No,  sir. 

Q.  Were  there  more  than  one-third  of  Republican  tickets  in  the  box  f — A.  Some 
•boxes  there  was  three  colors. 

Q.  Did  any  of  the  tickets  have  this  appearance  of  not  having  been  voted  except  the 
black-back  tickets  ? — A.  No,  sir.  In  some  of  the  boxes  i^hen  we  had  opened  the  box 
we  would  turn  up  the  box,  and  in  the  back  you  would  see  tickets  like  ordinary  tickets 
•  ciossways,  faces  up,  like  tbey  had  been  thrown  in  there.  Then  we  would  go  on  farther 
and  we  would  find  on  the  back  tickets  with  a  crease  right  through  the  back  where 
they  bad  been  foldccl.  I  don't  know  the  exact  number,  but  they  were  quite  thick, 
becauMe  in  taking  tbem  from  the  box  I  would  reach  over  and  take  these  tickets  that 
was  folded  in  the  center  by  bunches. 

Q.  W^as  it  more  tban  one  t — A.  Fifteen  or  twenty.  W'ell,  they  were  put  together, 
the  tickets.  The  tickets  were  taken  from  the  box,  a  number  of  them  together,  and 
the  tickets  were  invariably  the  same  kind,  black-back  Republican  tickets.  In  count- 
ing the  tickets  I  frequently  called  Mr.  John  H.  Shanks's  attention  to  it,  showed  them 
to  Jiim  that  they  were  in  bulk  when  I  took  them  from  the  box.  They  looked  new. 
I  also  called  Mr.  Acklen's  attention  to  it. 

Q.  You  say  these  tickets,  folded  in  bunches  longways  and  crosswise,  coming  out, 
^were  invariably  the  black-back  Republican  tickets  f — A.  Yes,  sir. 

Q,  There  were  none  other  folded  in  that  manner  and  had  that  appearance  t — A.  No, 
-sir ;  not  that  1  remember. 

Q.  Whose  name  was  on  tbese  tickets  having  that  appearance,  for  Congress,  or  was 
Any  name  on  them  ? — A.  Some  had  J.  H.  Acklen's ;  some  did  not  have  anybody's  on. 

Q.  Was  the  Republican  nominee's  name  on  any  of  these  tickets,  to  your  recollec- 
tion ? — A.  No,  sir.  I  would  like  to  state  to  that.  I  would  take  these  tickets  by  the 
back  and  tell  what  ticket  they  were  without  looking  at  the  face. 

Poll  2  was  the  only  oue  where  a  string  was  used  (p.  246) : 

f  Q.  What  boxes,  by  number,  did  you  notice  contained  tickets  which  you  state  were 
folded  in  the  peculiar  way  t — A.  I  don't  remember.  There  was  one  box.  1  can't  tell 
you.  I  don't  know  the  number.  It  was  the  box  that  had  the  string  through  the 
tickets.    The  tickets  were  on  a  string. 

Q.  How  were  these  tickets  put  on  that  string  ? — A.  They  had  a  hole  run  through 
the  ticket  and  the  string  through  the  hole. 

Q.  Was  that  string  tied  or  secured  in  any  way  ? — A.  I  cut  it  with  a  knife. 

And  as  to  his  protesting  against  the  recount  he  testifies  as  follows 
(p. 177) : 

And  having  been  informed  by  said  Acklen  and  Hon.  James  Crowell  that  they  in- 
tended TO  proceed  and  take  the  evidence,  and  deponent^  not  knowing  what  to  do, 
appeared  before  James  Crowell,  the  judge  taking  said  evidence,  and  object€»d,  on  be- 
half of  said  Darrall,  to  the  taking  of  the  evidence,  on  the  ground  that  sufficient  no- 
tice had  not  been  given,  and  that  the  judge  had  no  authority  to  recount  the  ballots; 
that  his  objections  were  overruled  by  the  judge,  and  that  the  ballot-boxes,  some  of 
which  had  every  appearance  of  having  been  tampered  with,  were  opened,  and  the 
ballots  recounted. 

This  evidence  of  one  of  the  sworn  experts  appointed  by  the  judge, 
and  of  the  one  who  handled  most  of  the  tickets,  is  sufficient  to  inv^- 
date  the  whole  proceedings. 

It  is  seen,  therefore,  that  in  no  way  can  the  contestant  be  declared 
entitled  to  the  seat  except  by  giving  him  the  votes  of  these  five  boxes, 
in  accordance  with  the  recount  had  four  months  after  the  election. 

It  is  then  to  be  determined  whether  these  five  boxes  shall  be  counted^ 
according  to  the  official  count  made  at  the  polls  or  according  to  the  re-^ 
count. 

We  have  no  hesitation  in  deciding  that  the  official  count  of  these  five^ 
boxes  is  the  only  one  that  is  entitled  to  be  received.  Could  any  evi^ 
dence  on  a  question  in  dispute  be  stronger  than  what  has  been  cite^ 
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in  this  case  f  One  thing  seems  to  be  certain,  and  conceded  by  the  liea- 
tenant-gOYernor,  who  gave  the  contestant  his  certificate,  and  that  is  that 
Ur.  Acklen  is  not  entitled  to  have  the  votes  cast  at  poUs  1,  2,  5,  6,  and 
7  coanted  for  him,  because  in  making  his  certificate  he  makes  no  count 
of  Iberville  Parish. 

There  is  no  precedent  for  allowing  a  recount  of  this  kind  to  overcome 
and  set  aside  an  official  count  regularly  made  in  accordance  with  the 
forms  of  law,  and  this  committee,  it  is  presumed,  does  not  intend  to 
depart  from  all  precedents  and  establish  one  so  widely  at  variance  with 
aU  decisions  in  similar  cases  heretofore  made,  and  which  would  certainly 
be  mischievous  in  its  consequences. 

By  no  possibility  can  the  contestant  in  this  case  be  seated,  unless  it 
be  determined  to  reject  the  decisions  of  both  the  Kellogg  and  Nicholls 
letaming-boards,  and  to  declare  that  the  Democratic  and  Eepublican 
officers  who  held  the  election  at  these  five  polls  in  Iberville  Parish  were 
either  notoriously  ignorant  or  wickedly  conspired  to  make  a  false  return; 
for  no  person  who  has  any  knowledge  of  the  manner  of  condactiug  an 
election  can  for  one  moment  believe  that  men  of  ordinary  ability  and 
honesty  could  preside  at  and  count  the  votes  of  an  election  and  not  know 
that  bogus  and  blank  tickets  were  voted,  particularly  when  these  bogus 
tickets  amounted  to  several  hundreds,  and  were  a  majority  of  the  votes 
cast 

In  conclusion,  to  sum  up  this  case,  we  will  take  the  vote  of  the  bal- 
ance of  the  district,  exclusive  of  Saint  Martin's  and  Iberville,  just  as  the 
contestant  claims  it  in  his  certificate  issued  to  him  by  Lieutenant-Gov- 
ernor Wiltz,  and  which  is  certified  to  by  the  secretary  of  state  as  a  cor- 
rect record  of  the  votes  of  the  various  parishes  named,  and  which  is 
&lso  the  vote  of  those  parishes  as  returned  by  the  Nicholls  returning- 
board.    It  is  as  follows : 


Names  of  parishes. 


I 
I 

I 

'  1 


I 


!  Votet. 


VoteM. 

yotmsUm '    2,059  I  1,216 

jWrnpUoii '    1,682  I  1,«7« 

W  Bonne i    1,966  1,898 

JWatlCary 2,386  i  1.42S 

Jws j    1,455  1,242 

i»%*tte i       661  1,167 

Jtttttfllion I        228  966 

Ciloulea ,         91  1.291 

5«insron I         69  226 

J*»onwhe 2,015  2,086 

Sf^MapUn's 

IW^e ' 


12, 621       12, 666 


To  this  vote  we  will  add  the  vote  of  the  parish  of  Saint  Martin's,  as  it 
^^  returned  by  the  Nicholls  returning-board  when  they  made  the  re- 
^^'^  for  members  of  Congress,  as  it  is  certified  to  by  the  clerk  of  the 
^W,  of  that  parish  in  his  certificate,  placed  in  the  record  by  the  con- 
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testaut,  and  as  it  was  agreed  it  shoald  be  counted  by  the  parties  them- 
selves before  this  committee.    That ' 


Darrall,  as  above  table 12,621 

Add  Saint  Martin's 1,095 


t 


13, 716 


Acklen,  as  above  table 12,666 

Add  Saint  Martin's 1,028 

13,694 

This,  then,  exclnsive  of  Iberville,  and  taking  the  balance  of  the  dis- 
trict just  as  claimed  by  the  contestont,  leaves  Darrall  a  majority  of  22 
votes. 

To  this  vote  of  the  district  we  think  the  law,  the  evidence,  and  the 
eqnitles  of  the  case  demand  there  should  be  added  the  vote  of  Iber- 
ville Parish,  according  to  official  returns  of  the  officers  of  election,  ac- 
cording to  the  Kellogg  return  ing-board,  and  according  to  the  Nidiolls 
retumiug-boa^ ;  they  all  agree. 

We  then  have — 

Darrall,  as  above 13,716 

DarraU  (add  IbervUle) 2,070 

15.786 

Acklen,  as  above 13,694 

Acklen  (add  Iberville) 1,078 

14,772 

A  majority  for  Darrall  of 1,014 

This  ignores  the  recount  in  IberviUe  entirely,  and  we  think  is  just; 
but  the  vote  of  six  out  of  the  eleven  polls  in  Iberville  is  uncontested. 
These  are  polls  3,  4,  8,  9, 10,  and  11 ;  to  these  we  add  poll  1,  which  the 
majority  in  their  report  admit  should  be  counted  according  to  the  offi- 
cial returns.    The  vote  of  these  seven  uncontested  polls  is  as  follows : 

Darrall 941 

Acklen 798 

If  this  vote  be  added  to  the  vote  of  the  balance  of  the  district,  exclu- 
sive of  Iberville,  we  have — 

Darrall  (exclnsive  Iberville) 13,716 

Darrall  (add  7  uncontested  polls) 941 

14,657 

Acklen  (exclnsive  Iberville) 13, 694 

Acklen  (add  7  uncontested  polls) 798 

14,492 

a  majority  for  Darrall,  according  to  contestant's  own  figures,  in  the  un- 
contested part  of  the  district,  of  166  votes. 

But  the  majority  having  conceded  that  poll  1  shall  be  counted  ac- 
cordiug  to  the  official  count  because  the  seals  of  the  boxes  were  broken, 
by  which  it  is  indicated  that  the  boxes  had  been  tampered  with,  the 
same  mast  apply  to  poll  6,  where  the  seals  were  also  broken. 

If  poll  1  is  not  to  be  taken  according  to  the  recount,  none  of  these 
polls  should  be  counted  according  to  that  recount,  for  all  the  boxes  were 
kept  in  the  same  place ;  and  if  the  evidence  is  such  that  the  security  of 
the  boxes  is  not  sufficiently  proven  as  to  one  of  them,  it  clearly  follows 
that  It  is  not  sufficient  as  to  any  of  them. 

If  the  other  four  polls,  ITos.  1,  2,  5,  and  7,  of  Iberville  Parish,  are  not 
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counted  according  to  the  official  retanis  and  according  to  the  returns 
of  both  of  the  returning-boards,  then  surely  they  will  not  be  counted 
according  to  this  recount  made  four  months  after  the  election. 

With  the  evidence  given  we  think  this  cannot  in  justice  and  right  be 
done. 

With  the  admission  of  the  majority  that  poll  1  should  be  counted  ac- 
cording to  the  official  count  and  not  the  recount,  and  with  an  unbroken 
line  of  precedents  that  no  recount  has  ever  been  allowed  to  overcome 
an  official  count  in  any  contest  for  a  seat  in  the  House  of  Representa- 
tives, we  claim  that  the  official  count  should  stand,  or  that  these  four 
polls  should  be  rejected  and  not  counted  for  either  party. 

In  either  event  the  right  of  the  contestee  to  the  seat  is  clear. 

In  view,  then,  of  the  foregoing,  we  recommend  the  adoption  of  the  fol- 
lowing : 

Resolvedj  That  Chester  B.  Darrall  was  duly  elected  and  is  entitled 
to  a  seat  in  this  House  as  a  Eepresentative  in  the  Forty -fifth  Congress 
from  the  third  Congressional  district  of  the  State  of  Louisiana. 

Besolvedy  That  Joseph  H.  Acklen  is  not  entitled  to  a  seat  in  this  House 
as  a  Representative  in  the  Forty-fifth  Congress  from  the  third  Congres- 
sional (^strict  of  the  State  of  Louisiana. 

H.  PRICE. 


Hr.TnoRNBURaH,  on  behalf  of  a  minority  of  the  Committee  of  Elections, 

submitted  the  following 

REPORT: 

^  minority  of  the  Committee  of  ElectianSj  to  whom  was  referred  the  con- 
testedelection  case  of  Joseph  H.  AcMenvs.  Chester  B,  Darrall^  from  the 
third  district  of  Louisiana^  submit  their  views  asfollotcs : 

There  have  been  two  canvasses  of  the  votes  for  this  district.  The 
^t  under  the  Packard  government,  which  gave  Darrall  a  majority  of 
2,W3  votes,  and  again  under  the  Nicholls  government,  which  gave  Dar- 
^U  also  a  majority,  but  reduced  to  1,094  votes.  The  canvass  of  the 
^ichoUs  government  is  based  upon  a  count  of  all  the  parishes  and  polls 
^  returned  ;  hence  we  take  this  canvass  as  the  best  basis  for  the  inves- 
^gation  of  the  case. 

The  only  difference  of  opinion  existing  in  the  committee  is  limited  to 
poll  No.  17,  La  Fourche  Parish,  and  six  precincts  in  Iberville  Parish, 
^d  it  is  admitted  by  the  entire  committee  that  all  the  remaining  par- 
ishes and  voting-precincts  shall  be  counted  as  canvassed  by  the  ITichoUs 
'^turning-board.    And  first  as  to  precinct  l^o.  17,  La  Fourche  Parish. 

It  is  shown  by  the  evidence  of  M.  W.  Billier  (Record,  p.  132)  that  the 
place  for  holding  the  election  was  changed  from  E.  H.  Allen's  ware- 
house, where  notice  had  been  given  the  election  would  be  held,  to  the 
^^gro  quarters  on  the  same  plantation,  which  was  about  a  mile  distant 
^m  the  warehouse.  This  change  was  made  without  legal  authority, 
•Jid  without  giving  notice  of  the  same.  This  change  lost  to  Acklen 
*ome  16  to  18  votes,  because,  as  the  witness  Ledet  states  it,  the  Demo- 
^tic  voters  were  "disgusted''  at  the  change  and  would  not  go  to  the 
» ^^gro  quarters  to  vote.  We  quote  his  testimony  on  this  question,  from 
page  75  of  the  record : 


184  DIGEST  OF  ELECTION  CASES. 

Q.  What  number  of  votes  were  lost  to  J.  H.  Acklen  by  the  failure  to  place  poll  No. 
17  where  it  was  ordered  to  be  held,  at  the  Allen  warehouse,  and  which  was  really 
held  back  in  some  negro  quarters  about  three  miles  from  the  road  f — ^A.  Well,  the 
commissioner  at  that  x>oIl  iiad  instructions  to  hold  the  election  on  the  road-side  at  the 
warehouse,  and  he  disobeyed  orders  and  went  back  there.  He  told  me  himself  after- 
ward that  there  were  about  fifteen  or  eighteen  Democrats  that  would  not  vote  on 
account  of  the  poll  being  there,  because  Mr.  R.  H.  Allen,  who  was  the  owner  of  the 
place,  protested  against  holding  the  election  there  and  disgusted  those  men  from  vot- 
ing there.  That  Information  I  nold  from  the  commissioner  himself.  I  know  myself 
that  on  that  place  there  were  at  least  fifteen  or  eighteen  white  men  working  there 
nearly  all  the  year  round. 

Darrall  received  86  votes  at  this  preciDct,  all  the  votes  that  were 
polled.  By  the  evidence,  Acklen  would  have  received  15  to  18  votes  if 
the  election  had  been  held  at  the  warehoase.  This  would  have  left 
Darrall  more  than  60  majority  at  this  precinct.  But,  as  the  change  erf" 
place  of  voting  was  without  legal  authority ^nd  done,  perhaps,  to  seek 
an  advantage  for  Darrall  and  others  on  the  Kepublican  ticket,  we  agree 
with  the  majority  to  throw  out  this  entire  poll,  thereby  depriving  Dar- 
rall of  86  votes,  when  a  full  vote  would  have  left  him  more  than  60 
mjyority ;  and  we  deduct  from  Darrall's  majority  86  votes. 

This  leaves  us  the  parish  of  Iberville. 

It  is  agreed  by  tlie  committee,  both  the  majority  and  minority,  that 
polls  Nos.  1,  8,  9,  10,  and  11  shall  stand  as  counted  by  the  Nicholls  re- 
turning-board. 

These  polls  gacve  Darrall 677 

These  polls  gave  Acklen 430 

This  narrows  the  discussion  to  polls  !N^os.  2,  3,  4,  5,  6,  and  7.  The 
testimony  is  quoted  in  the  majority  report,  and  also  in  the  rei>ort  sub- 
mitted by  Mr.  Price,  of  the  committee,  and  is  therefore  not  repeated 
here.  It  establishes,  we  think,  the  following  facts  in  regard  to  each  and 
all  of  these  last-named  polls : 

That  Wharton,  a  Kepublican  candidate  for  the  State  senate,  and 
others,  conspired  to  defeat  Darrall  by  the  use  of  spurious  Eepublicaift 
tickets,  intending  to  procure  such  of  his  friends  as  he  could  control  to 
vote  and  distribute  on  ielectiou-day  these  spurious  tickets,  and  to  pro- 
cure thereby  other  Eepublican  voters  to  vote  said  spurious  tickets  with- 
out their  knowledge.  And  here  we  will  describe  this  ticket  as  shown 
by  the  evidence.  It  is  headed,  '*  Eepublican  ticket,  Iberville  Parish.^ 
Then  follow  the  names  of  48  persons,  with  the  ofiSces  for  which  they  were 
candidates,  giving  in  each  case  the  name  of  the  Eepublican  candidate 
for  that  office  (see  Eecord,  pp.  72  and  73).  This  ticket  was  about  nine 
inches  long,  and  to  distinguish  it  from  other  tickets  was  printed  on 
paper  with  a  glazed  back,  and  nearly  black  in  color.  The  spurious 
tickets  were  exactly  like  those  just  described,  except  that  Acklen's 
name  was  inserted  for  Darrall's,  or  the  whole  line,  "  For  member  of 
Congress,  third  district,  Chester  B.  Darrall,"  left  out,  making  it  a  blank 
as  to  member  of  Congress. 

The  contestant  claims  that  these  spurious  tickets  were  voted  at  these 
polls.  In  other  words,  that  this  trick  and  fraud  was  successful,  and 
that  the  officers  of  election,  not  knowing  such  tickets  were  being  voted, 
did  not  sufficiently  scrutinize  the  tickets  to  detect  the  fact  that  they 
were  not  what  they  purported  to  be,  to  wit,  straight  Eepublican  tickets, 
and  that  they  so  counted  them,  giving  Darrall  the  benefit  of  all  the 
spurious  tickets.  We  think  that  the  question  whether  or  not  the  tickets 
were  sufficiently  scrutinized  to  detect  this  fraud,  if  it  was  successfully 
consummated,  by  the  officers  of  the  election  when  they  nicadethe  official 
count  is  conflicting  nnd  leaves  the  matter  in  doubt.     Here  we  might 
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possibly  stop  and  assume  that  the  official  count  must  stand  because 
the  evidence  only  casts  a  grave  doubt  as  to  its  correctness ;  but  as  we 
think  there  is  such  doubt  and  conflict  of  evidence  concerning  the  cor- 
rectness of  the  official  count  by  the  officers  of  the  election,  we  have 
determined  to  give  the  contestant,  Mr.  Acklen,  the  benefit  of  the  doubt 
and  the  conflict  in  the  testimony,  and  by  so  doing  it  becomes  our  duty 
to  carefully  examine  all  the  testimony,  and  see  whether  from  it  we  can 
find  oat  what  the  true  vote  at  these  polls  was.  The  contestant  relies 
on  what  is  called  a  recount  of  the  ballots,  a  count  made  of  such  bal- 
lots as  were  found  in  the  boxes,  in  the  following  month  of  March, /oi«r 
months  after  the  election,  to  establish  both  the  facts  that  the  first  count 
was  incorrect,  and,  second,  that  the  last  count  shows  the  true  vote  at 
these  polls  in  dispute.  We  insist  that  this  count  (the  last  or  recount) 
cannot  be  relied  on  for  either  purpose,  and  that  it  is  far  more  unreliable 
and  uncertain  than  the  official  or  first  count,  and  that  it  is  utterly  in- 
credible that  it  can  show  the  true  vote.  And  here  we  will  cite  some  of 
the  testimony  bearing  on  this  point. 

Ist  Some  of  the  boxes  were  not  delivered  by  the  officers  of  the  elec- 
tion to  the  clerk  of  the  court,  but  were  for  a  time  out  of  his  custody. 

The  law  is  as  follows : 

LAW  OF  LOUISIANA   FOR   PRESERVATION   OF  BALLOTS. 

Sec.  13.  Be  it  further  enacted,  S'c,  That  it  shall  be  the  duty  of  the  commissioners  of 
election  at  each  poll  or  voting-place  to  keep  a  list  of  the  names  of  the  persons  votine 
AtgQch  poll  or  voting-place,  which  list  shall  be  numbered  from  one  to  the  end;  ana 
nidlistof  voters,  with  their  names  and  numbers  as  aforesaid,  shall  be  signed  and 
"Worn  to  as  correct  by  the  commissioners,  immediately  on  closing  of  the  polls,  and 
Wore  leaving  the  place,  and  before  opening  the  box.  If  no  judge  or  justice  of  the- 
peace,  or  other  person  authorized  to  administer  such  oath,  be  present  to  do  so,  it  may 
^  administered  by  any  voter.  The  votes  shall  be  counted  by  the  commissioners  at 
each  voting- place  immediately  after  closing  the  election  and  without  moving  the  boxe» 
from  the  place  where  the  votes  were  received,  and  the  counting  must  be  done  in  the 
presence  of  any  by-stander  or  citizen  who  may  be  present.  Tally-lists  shall  be  kept 
of  the  count,  and  after  the  count  the  ballots  counted  shall  be  put  back  into  the  box 
and  preserved  until  after  the  next  term  of  the  criminal  or  district  court,  as  the  case 
oiajbe;  and  in  the  parishes,  except  Orleans,  the  commissioners  of  election,  or  any 
<Mie  of  them  selected  for  that  purpose,  shall  carry  the  box,  and  deliver  it  to  the  clerk 
of  the  district  court,  who  shall  preserve  the  same  as  above  required ;  and  in  the  parish 
of  Orleans  the  box  shall  be  delivered  to  the  clerk  of  the  first  district  court  for  the 
pariah  of  Orleans,  and  be  kept  by  him  as  above  directed.     (Act  98,  1872,  p.  174.) 

That  this  was  not  complied  with  is  shown  by  the  following  evidence: 
Crowell,  clerk  of  court  when  election  was  held  (pp.  59, 60) : 

9.  After  the  election  did  yon  receive  all  the  boxes  according  to  law  f  Were  they 
^ahyered  by  the  commissioners  f — A.  I  received  the  chief  part  of  them  from  the  com- 
Jjaaioners.  I  received  two  or  three  from  the  clerk  of  the  registrar  here,  I  believe. 
By  mistake  they  delivered  them  at  his  office  instead  of  here. 

Here  it  will  be  observed  that  some  of  these  boxes,  but  which  of  them 
^e  are  not  able  to  ascertain  from  the  evidence,  were  in  the  hands  of 
noaathorized  persons.  As  to  how  long  they  were  thus  out  of  the  proper 
custody,  and  what  occurred  to  them  while  thus  out  of  the  proper  cus- 
tody, the  evidence  is  silent. 

2d.  We  are  satisfied  from  the  evidence  that  these  boxes  did  not  con- 
Wn  the  ballots  that  were  cast  at  the  polls  on  the  day  of  the  election, 
^that  they  had  been  tampered  with,  and  other  ballots  substituted* 
'^ile  we  admit  that  the  proof  is  clearer  and  more  certain  as  to  the  ex- 
t^nial  evidences  of  the  breaking  of  the  seals  and  tearing  of  paper  as  to 
*>me  of  the  boxes  than  as  to  others,  yet  we  are  satisfied  that  the  evi- 
dence taken  togetlier,  inelndin<j  the  contents  of  tlie  boxes,  sliows  con- 


186  DIGEST  OF  ELECTION  CASES. 

clusively  that  this  recount  is  wholly  unreliable  and  worthless  for  any 
purpose. 

'M,  It  will  be  seen  by  the  statute  above  quoted  that,  after  the  official 
count,  *'  the  ballots  counted  shall  be  put  back  into  the  box  and  be  pre- 
served until  after  the  next  term  of  the  criminal  or  district  court,  as  the 
i'ase  may  be." 

The  annexed  certificate  from  the  clerk  of  the  district  court  shows  that 
the  first  term  of  court  was  held  January  1,  and  the  said  recount  was 
not  had  till  March.  After  that  the  clerk  is  not  responsible  for  safe- 
keeping of  either  boxes  or  ballots,  and  no  law  requires  that  the  ballots 
shall  be  longer  preserved,  and  it  is  no  offense  to  tamper  with  or  change 
the  ballots  after  that  time. 

Certificate  of  cierit.— (Page  178.) 

8tatk  of  Louisiana, 

Pariah  of  I  bervilU : 

Clerk's  Office,  Fifth  Judicial  District  Court. 

I,  Charles  H.  Gordon,  clerk  of  the  fifth  jndicial  district  conrt  of  LonisiaDa,  in  and 
for  the  parish  of  Iberville,  do  hereby  certify  that  the  first  term  of  said  district  court 
for  the  present  year  was  held  in  Iberville  Parish  on  Tuesday^  the  2d  d^  of  January, 
A.  D.  1877,  as  the  first  Monday  was  the  Ist  and  a  dies  noriy  his  honor  James  L.  Cole 
presiding. 

Witness  my  hand  ofiicially  and  the  impress  of  the  seal  of  said  court  at  the  parish 
of  Iberville  this  8th  day  of  May,  A.  D.  1877. 

[SEAL.]  C.  H.  GORDON,  Clerk. 

4th.  The  testimony  shows  that  two  clerks  and  their  deputies  were  in 
possession  of  the  boxes  after  they  were  deposited  in  the  clerk's  office,  a 
public  place  easy  of  access. 

5th.  It  is  utterly  impossible  that  there  could  have  been  over  one  thou- 
sand of  these  spurious  votes  cast  for  Acklen  and  counted  for  Darrall 
without  it  having  been  detected  by  the  Eepublican  and  Democratic  offi- 
<5ers  of  election.  The  officers  of  election  were  divided  between  the  two 
parties,  and  were  selected  by  the  chairmen  of  the  committees  of  the 
two  parties  respectively.  The  proof  shows  that  these  officers  were  hon- 
est and  careful  men,  and  it  is  absolutely  incredible  that  such  mistakes 
should  have  been  made  as  is  claimed  by  contestant;  especially  is  this 
80  since  it  was  known  at  some  of  these  polls  that  these  spurious  tickets 
had  been  brought  into  the  parish. 

6th.  As  to  the  condition  the  boxes  were  found  in,  and  the  excuse 
given  for  it,  we  submit  the  following  extracts  from  the  testimony : 

Landry,  deputy  clerk.  Democrat  (p.  62): 

Q.  You  see  the  hoxes  every  day  or  two  ? — A.  Yes,  sir. 

Q.  If  they  had  been  tampered  with  overnight  or  at  any  time,  would  that  fact  have 
been  noticed  by  you,  do  you  think f — A.  Yes,  sir;  so  far  as  I  know  the  boxes  have 
never  been  tampered  with,  so  far  as  taking  any  papers  out  or  adding  any  papers  to 
tiiem,  or  anything  of  that  kind. 

Q.  Is  this  court-house  not  very  damp? — A.  Yes,  sir;  I  say  that  the  dampness  of  the 
office  would  affect  the  seals  of  the  boxes,  if  they  are  sealed  with  mucilage.  Now,  I 
<lo  not  know  whether  it  could  affect  the  sealing-wax,  but  if  the  dampness  does  affect 
the  sealing-wax,  they  would  be  affected  in  this  office,  because  this  office  is  very  damp. 

Q.  Have  not  those  boxes  been  removed  several  times? — A.  They  were  moved  twice 
to  my  knowledge. 

Q.  Is  it  not  possible  that  some  of  those  papers  on  the  boxes  and  some  of  the  wax 
might  have  been  loosened  by  the  moving  of  those  boxes  f — A.  Yes,  sir,  on  account  of 
the  dampness,  which  might  have  unglued  some  of  the  paper  on  them.  In  moving 
them  some  of  the  papers  might  have  dropped  off,  for  all  I  know.  You  will  find  even 
now  that  some  of  them  are  very  loose. 

Cross-examined  "by  Mr.  Jollky  : 
<Q.  Thone  boxes  that  have  the  papers  broken  on  them  were  sealed  with  wax? — ^A. 
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Well,  I  could  not  swear  to  that  fact.  I  could  only  swear  to  them  as  I  see  them  now, 
thftt  they  are  sealed  with  wax.  I  never  examined  the  boxes  to  see  what  they  were 
sealed  with  when  they  first  came  in. 

Q.  Did  you  ever  examine  those  boxes  before  to-day  as  carefully  as  you  have  now 
since  you  have  been  here  as  deputy  clerk  f — A.  Well,  I  cannot  say  that  I  examined 
all  of  them  carefully.  I  examined  some  of  them  the  other  day.  The  clerk,  in  order 
to  make  more  room,  moved  them  the  other  day  and  corded  them  as  you  see  them  there, 
and  I  remarked  that  some  of  them  seemed  to  be  loose.  I  did  not  pay  attention  which 
boxeH  particularly  were  loose  or  not,  but  I  noticed  that  some  of  the  labels  were  entirely 
unglned. 

Hon.  J.  C.  Carville  says  (p.  197  of  Record): 

We  just  simply  put  a  piece  of  paper  with  mucilage  over  the  top  where  they  put  the 
ballot  in,  and  then  over  the  key-note  another  piece  of  paper  witn  mucilage;  did  not 
seal  it  or  put  the  name  on  it. 

This  is  in  regard  to  poll  7. 

Poll  5  was  sealed  with  wax  on  top,  but  nothing  was  placed  over  the 
keyhole. 
Talbott,  Democratic  commissioner,  poll  5  (p.  47) : 

Q.  After  you  finished  the  count  what  did  you  do  with  the  tickets  f — ^A.  We  placed 
tbm  io  the  box  and  sealed  it.    I  do  not  think  that  the  opening  of  the  lock  was  sealed. 

7th.  As  to  the  impossibility  of  such  mistakes  being  made  as  is  claimed 
by  contestant,  we  qaote  the  following  from  the  testimony  of  Bazil  Craig 
(p*  273),  a  commissioner  at  poll  2 : 

Q.  Hare  you  heard  of  the  recount  of  the  vote  for  Congressman,  made  at  the  request 


name  was  not  on  any  of  the 
)  name  was  not  on. 

Q-  Mr.  Craig,  it  is  claimed  in  this  recount  that  instead  of  394  votes  Mr.  Darrall 
nceived  only  86  votes  at  your  poll.  Could  such  a  mistake  have  been  possible  f — ^A.  It 
is  ifflposHible,  sir,  from  the  very  reason  that  the  ticket-s  were  counted  too  careful  by 
R.  Hebert,  who  was  standing  just  behind  me.  Uim  and  I  looked  over  the  tickets 
▼^  carefnlly,  and  there  could  not  have  been  possibly  such  a  mistake. 

Q-  Could  it  have  been  possible  that  instead  of  11.5  votes  Mr.  Acklen  had  340  votes 
in  your  box  f  Could  such  a  mistake  have  been  possible  f — ^A.  It  is  impossible,  sir,  to 
"jyeye-Bight. 

Q.  U  your  eye-siffht  good  t — A.  Perfectly  good,  sir. 

Q*  Conldit  nave  been  possible,  Mr.  Craig,  that  there  was  90  of  those  votes  that  had 
Bouame  on  for  Congress  T — A.  No,  sir;  it  could  not  have  been  possible. 

Q*  Mr.  Craig,  how  would  you  account,  then,  for  this  difierence  between  the  vote  as 
T^n  counted  it,  which  was  394  for  Darrall  and  115  for  Acklen,  and  the  vote  as  claimed 
^thi« recount?  How  would  you  explain  that? — A.  It  would  be  impossible  for  me 
J?  My  Mr.  Acklen  was  elected  there  by  the  Republican  votes,  unless  we  all  were 
Wind. 

The  following  will  show  how  carefully  the  official  count  was  made  at 
poll  Ko.  6,  and  the  impossibility  of  making  such  a  mistake  as  the  re- 
count would  indicate : 

Q*  Did  you  distribute  any  of  the  black  tickets  f — A.  No,  sir. 

Q*  Who  assisted  you  f  Was  one  of  the  commissioners  scrutinizing  these  tickets 
.?!^th  yon — examining  them  with  youf — ^A.  There  was  no  commissioner  examining 
«« tickets  with  me ;  but  one  supervisor. 

Q'  Which  one  t — A.  David  Johnson. 

Q'  Were  the  tickets  and  the  names  on  the  tickets  scrutinized  by  any  other  officers 
•weptyourself  f— A.  No,  sir;  not  that  I  know  of. 

Q«  And  you  can  positively  swear  that  you  examined  the  names  on  every  ticket  t — 
^  Ye«,  sir;  I  took  them  out  one  by  one. 

H'  Were  there  any  Republican  tickets  scratched  in  the  box  f — ^A.  Yes,  sir. 

X-  Bid  yon  sign  and  swear  to  the  returns  as  correct  f — A.  Yes,  sir. 

V|-  Were  they  correct  f — A,  Yes,  sir. 

Q.  Wm  Mr.  Darrall  supported  by  all  the  Republicans  of  your  wardt — ^A.  Every  one 
<«  them. 

Q.  Did  the  Wharton  element  and  the  Wakefield  element  all  support  Darrall  in  that 
*w^t-A.  Yes.  air.  ^ 

H'  How  would  yon  account  for  the  fact,  as  claimed  in  this  recount  of  votes^thAkt  v^- 
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stead  of  Darrall  having  a  majority  of  the  votes  at  your  poll,  Mr.  Acklen  had  a  mtgority  ; 
or  how  would  yon  explain  that  f  — A.  Well,  I  conld  not  exactly  tell  how  that  come 
ont. 

Q.  Conld  that  have  occurred  by  any  mistake  that  you  made? — ^A.  Not  at  my  poll, 
because  we  were  very  careful  in  counting  these  votes. 

Q.  Were  you  careful  in  noticing  the  names  on  every  ticket  f — ^A.  Yes,  sir;  I  was  very 
careful  in  noticing  the  names. 

Poll  "No.  1. — E.  A.  Verrett,  a  supervisor  at  this  poll,  testifies  that  he 
"  carefully  observed  every  ticket  and  the  names  on  it,''  and  that  he  does 
not  think  it  possible  to  have  made  a  mistake. 

Yet  it  is  claimed  by  contestant  that  the  election  officers  made  a  mis- 
take of  79  in  favor  of  Darrall,  giving  him  that  number  too  many,  and  a 
mistake  of  116  against  Acklen,  giving  him  that  many  too  few.  In  other 
words,  that  by  the  official  count  Darrall  had  218,  Acklen  44;  and  by 
the  recount,  Darrall  had  139,  Acklen  150. 

This  evidence  and  the  fact  that  seals  of  the  boxes  were  found  broken 
when  the  recount  took  place  were  sufficient  to  induce  the  majority  of 
the  committee  to  reject  the  recount  of  poll  No.  1.  This  is  an  admission 
that  the  ballot-box  of  this  poll  has  so  much  evidence  pointing  to  the 
fact  that  it  had  been  tampered  with  before  the  recount  that  the  majority 
could  not  accept  that  recount.  This,  in  connection  with  the  evidence 
in  regard  to  the  other  disputed  polls,  a  part  of  which  we  have  quoted 
above,  and  the  great  discrepancies  between  the  two  counts,  amounting 
to  over  one  thousand  votes,  is  conclusive  to  our  minds  that  the  recount 
should  not  be  accepted  as  to  any  of  these  boxes.  When  it  is  conceded 
that  one  has  been  tampered  with  a  strong  presumption  is  raised  as 
against  the  others. 

The  majority  of  the  committee  also  refuse  to  accept  the  recount  of 
poll  No.  7. 

At  this  poll  the  official  vote  stood:  Darrall,  187;  Acklen,  58.  By  the 
recount  it  stood:  Darrall,  79;  Acklen,  96;  showing  large  discrepancies  - 
between  the  two  counts.  But  because  the  evidence  shows  that  the  box  _ 
was  not  sealed  according  to  law,  and  the  officers  of  the  elections  did  not  ^ 
write  their  names  on  the  paper  placed  on  the  box ;  that  it  was  only  ^ 
fiaatened  by  strips  of  paper  stuck  on  with  mucilage,  which  were  found  in  .m 
bad  condition  (tried  to  be  explained  in  the  evidence  by  saying  that  th< 
office  was  damp,  as  above  quoted),  the  majority  of  the  committee  de- 


clined to  adopt  the  recount,  and  accepted  the  original  count.     But  thii 
being  conceded  as  to  this  box,  it  is  a  virtual  concession  of  the  unrelia — 
bility  of  the  recount  as  to  all  of  these  disputed  polls. 

We  have  in  vain  looked  for  a  single  precedent  for  overcoming  att  : 
official  count  by  a  recount,  and  seating  a  contestant  by  reason  of  suckzJ 
recount.    The  rule  of  law  in  matters  of  this  kind  is  well  settled. 

It  is  stated  by  McOrary  as  follows  (McCrary  on  Elections,  sectioi 
277): 

Where,  as  is  the  case  iu  several  of  the  States,  the  statute  provides  a  mode  of  pre 
serviD^  the  ideutical  ballot  ca^t  at  an  election  for  the  purpose  of  being  used  as  ew^ 
dence  in  csise  of  contest,  such  statute,  and  particularly  those  provisions  which  proviiJ  ^ 
for  the  safe-keeping  of  such  ballots,  must  be  followed  with  great  care.     The  dangc 
that,  after  the  count  is  made  (especially  if  the  vote  is  very  close),  the  ballots  may  " 
tampered  with,  is  so  great  that  no  opportunity  for  such  tamporinjj^  can  be  permii 
Such  ballots,  iu  order  to  be  received  iu  evidence,  must  have  remained  in  the  custoc 
of  the  proper  officer  of  the  law  from  the  time  of  the  original  count  until  they  are  pi 
duced  before  the  proper  court  or  officer,  and  if  it  appear  they  have  been  handled  i 
unauthorized  persons,  or  that  they  have  been  left  in  an  exposed  and  improper  pla< 
they  cannot  be  offered  to  overcome  the  official  count. 

Applying  this  /ule  to  the  e\idence  in  this  case,  it  is  clear  that  tl 
recount  cannot  be  accepted  as  showing  the  vote  of  these  polls. 
J3nt  if  the  recimnt  were  iicc/uato,  and  it  was  clearly  proven  that 
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ballots  were  intact,  the  House  canDot,  in  our  judgment,  properly  give 
Mr.  Acklen  the  benefit  of  it,  because  it  is  clear,  beyond  dispute,  that 
his  claim  rests  upon  the  fact  that  fraudulent  tickets  were,  against  the 
knowledge  and  will  of  the  voters,  clandestinely  procured  to  be  voted, 
and  thereby  a  fraud  was  perpetrated  upon  the  voters.  He,  therefore, 
is  claiming  his  seat  upon  a  fraud,  which  the  House  cannot  sanction. 

Now,  in  conclusion,  we  say  that,  inasmuch  as  a  doubt  has  been  cast 
opon  the  accuracy  of  the  official  count  of  these  polls  in  Iberville  Parish, 
viz,  2,  3, 4, 5,  6,  and  7,  and  as  the  recount  cannot  be  accepted  as  indicat- 
ing the  true  vote  of  these  polls,  it  is  our  judgment  that  the  proper  dis- 
position of  them  is  to  reject  them  altogether,  because  there  is  no  evidence 
apon  which  we  can  implicitly  rely  as  to  what  the  true  vote  was. 

We  agree  with  the  majority  that  poll  17,  La  Fourche  Parish,  shall  be 

jjected. 

This  makes  the  result  as  follows  : 

The  parishes  other  than  Iberville — 

arraU 13,716 

duct  poll  17,  La  Fourche  Parish 86 

13,630 

d  his  vote  in  polls  Nos.  1,  8,  9,  10,  11,  Iberville 677 


ll^awrairs  total  vote 14,307 

In  the  parishes  other  than  Iberville — 

sklen 13,693 

Id  his  vote  in  polls  No.  1,  8,  9,  10,  11,  Iberville 430 

sklents  total  vote 14, 1 23 

'^rrairs  majority 184 

It  will  be  seen  that  we  reject  both  counts  at  poll  No.  7,  which  the  ma- 

«£j^^rity  are  willing  to  count  as  it  was  counted  officially;  but,  as  it  appears 

m  the  evidence  that  the  fraudulent  tickets  were  distributed  at  this 

)11,  and  that  the  official  count  was  loosely  and  carelessly  made  (see  evi- 

~^Dce  of  Le  Blanc,  p.  58),  we  think  it  safer  to  reject  that  poll,  as  there 

^ight  have  been  mistakes  made  in  the  manner  in  which  the  count  was 

mdncted.     We  consider  that  these  fraudulent  tickets  were  taken  to 

»11  No.  1,  but  it  will  be  found  on  examining  the  evidence  that  David- 

m  gave  the  fraudulent  tickets  to  Yerrett  and  called  his  attention  to 

le  fact  of  the  fraud.    It  is  also  shown  that  Yerrett  and  the  other  of&- 

of  the  election,  knowing  of  their  existence,  made  a  careful  canvass 

f  each  ticket  voted. 

The  carefulness  of  this  count  is  shown  by  the  fact  that  while  Packard 

*^**ceived  298  votes,  which  were  counted  for  him,  Darrall,  contestee,only 

*^^^ceived  218  votes.    There  were  only  a  few  scratched  tickets,  thus  show- 

^^fcg  that  the  tickets  must  have  been  carefully  examined  by  the  officers 

^*  making  the  count.    (See  Dubuclet's  evidence,  pp.  265-'6.) 

In  view,  then,  of  the  foregoing,  we  recommend  the  adoption  of  the 
Allowing : 

Besolved^  That  Chester  B.  Darrall  was  duly  elected  and  is  entitled  to 
seat  in  this  House  as  a  Kepresentative  in  the  Forty-fifth  Oongress 
>m  the  third  Congressional  district  of  the  State  of  Louisiana. 
Be$olvedj  That  Joseph  H.  Acklen  is  not  entitled  to  a  seat  in  this  House 
*  a  Bepresentative  in  the  Forty-fifth  Congress  from  the  third  Congres- 
^iotxBl  district  of  the  State  of  Louisiana. 

J.  M.  THORNBURGH. 
JOHN  T.  WAIT. 
FRANK  HISCOCK. 
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BENJAMIN  DEAN  vs-  WAIiBRIDGE  A.  FIBI.1>. 

Third  Congressional  District  of  Massachusetts. 

This  district  lies  wholly  within  the  city  of  Boston,  and  the  contest  arises  on  account 
of  the  alleged  errors  of  the  ward  officers  of  the  city  in  making  the  connt,  which 
errors  a  committee  of  aldermen  soaght  to  correct  in  pursuance  of  an  act  of  the 
legislature  of  Massachusetts. 

Seldf  That  this  act  could  not  have  heen  intended  to  apply  to  the  election  of  Repre- 
sentatives in  Congress. 

The  words  *  *  fourth  district,"  after  the  words  *  *  Representative  in  Congress,"  do  not  con- 
stitute a  part  of  the  legal  designation  of  the  office ;  and  hallots  cast  in  the  third 
district,  reading  **For  Representative  in  Congress,  fourth  district,  Walbridge  A. 
Field,  of  Boston,"  must  be  counted  for  contestee. 

Laws  relating  to  the  counting  of  votes  must  be  strictly  construed  and  rigidly  enforced. 
After  the  count  of  votes  for  Representative  in  Congress  by  United  States  super- 
visors, who  remain  with  the  ballot-boxes  until  the  count  is  completed  and  the  cer- 
tificate made  out,  it  is  not  competent  for  auy  State  to  provide  another  board  of 
canvassers  who  may  take  possession  of  the  ballot-boxes,  exclude  the  Federal  offi- 
cers, and  secretly  count  the  votes  and  declare  a  different  result. 

The  House  is  not  precluded  by  the  face  of  the  returns,  but  may  proceed  to  inquire 
into  the  validity  of  the  election  of  any  one  of  its  members,  and  in  such  inqaiiy 
has  all  the  power  of  a  court  in  cases  of  quo  warranto. 

The  House  adopted  the  majority  report  March  28,  1878. 


February  21, 1878. — Mr.  Springer,  from  the  Committee  of  EiectionB, 

submitted  the  following 

REPORT: 

The  Committee  of  Electiom^  to  whom  was  re/erred  the  contested-electian 
case  from  the  third  Congressional  district  of  MassachusettSj  having  had 
the  same  under  consideration,  submit  the  following  report: 

The  third  Congressional  district  of  Massachusetts  is  composed  of 
wards  13, 14^  15,  16,  17, 18,  19,  20,  21,  and  24  of  the  city  of  Boston,  and 
is  the  only  district  in  Massachusetts  wholly  comprised  within  the  limits 
of  a  city.    The  election  for  Representatives  in  Congress  took  place  in 
that  State  on  the  7th  day  of  November,  1876,  at  which  time  Presidential 
electors  and  State  officers  were  elected.    One  polling. place  was  opened 
in  each  ward  of  the  city  of  Boston,  and  the  election  was  held  in  each 
ward  by  a  warden,  clerk,  three  inspectors  appointed  by  the  mayor,  and 
three  inspectors  elected  by  the  qualified  voters  of  the  ward.    The  warden 
presides  at  the  election,  and  it  is  the  duty  of  the  warden  and  inspectors, 
with  the  assistance  of  the  clerk,  to  receive,  sort,  and  count  all  the  votea 
east.    The  ballots  are  taken  out  of  the  boxes  and  counted  from  time  U^^ 
time  during  the  day,  and  the  ward  officers  are  thus  enabled  to  finish  thc^ 
eounting  soon  after  the  closing  of  the  polls,  and  the  result  must  be  pub — 
licly  declared  in  open  ward  meeting  before  adjonrnment. 

The  result  is  then  transmitted,  with  all  tiie  ballots  and  papers,  to  th^ 
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city  clerk  of  the  city  of  Boston.  These  provisions  of  the  law  were 
strictly  complied  with,  and  there  is  no  allegation  of  fraud,  illegality,  or 
irregularity  of  proceedings  in  conducting  the  election  up  to  and  includ- 
ing the  canvass  of  the  votes  and  transmission  of  the  result  by  the  ward 
officers.  But  it  is  alleged  that  the  ward  of&cers  committed  errors  in 
making  the  count,  and  on  account  of  these  alleged  errors  the  contest 
arises  in  this  case. 

There  were  three  counts  of  the  votes  cast  for  Rei>resentative  in  Con- 
gress from  the  district  in  question.  The  first  count  was  that  made  by 
the  ward  officers ;  the  second  was  that  made  by  the  United  States  super- 
visors of  election,  appointed  in  pursuance  of  sections  2011  and  2012  of 
tbe  Revised  Statutes  of  the  United  States ;  and  the  third  count  was 
made  by  a  committee  of  the  board  of  aldermen  of  the  city  of  Boston. 

We  have  already  pointed  out  the  manner  in  which  the  first  count  was 

made.    The  second  count  was  made  by  two  supervisors  of  election 

appointed  for  each  ward  by  the  circuit  court  of  the  United  States  for 

the  circuit  in  which  the  city  of  Boston  is  situated.    These  supervisors 

'wrere  appointed  upon  the  recommendation  of  the  respective  candidates 

for  Congress,  or  their  friends,  and  were  "of  different  political  parties,''' 

as  the  law  of  Congress  requires.    They  attended  the  election  in  each  of 

the  wards  and  personally  supervised  the  election  and  the  count  of  the 

votes,  and  counted  those  cast  for  Eepresentatives  in  Congress.    Section 

2017  of  the  Ee vised  Statutes  of  the  United  States  makes  it  the  duty  of 

supervisors  of  elections  to  attend  the  election,  count  the  votes,  and 

'©main  with  the  ballot-boxes  until  the  count  is  wholly  completed.    They 

Performed  their  duty  and  made  return  of  the  result  to  the  chief  super- 

^^or  of  the  election,  as  required  by  law. 

.  The  counts  made  by  the  ward  officers  and  the  United  States  super- 
"^^^ors  substantially  agree.    The  ward  oflScers'  count  is  as  follows: 

Votes. 


^^yamin  Dean  received 9, 30© 

^albridge  A.  Field  received 9,276 

]7^bridge  A.  Field  (fourth  district) 25 

^  Field. 1 

r Field 1 

^**^miiel  D.  Smith 1 

^.The  supervisors'  count  was  precisely  the  same  as  this  except  that  they 

^d  not  return  the  scattering  votes  cast  for  A.  Field, Field,  and 

P^Hmel  D.  Smith.    By  both  of  these  counts  Mr.  Dean,  the  contestant, 
^^©lected,  even  if  the  25  votes  cast  for  Walbridge  A.  Field,  fourth  dis- 

^*^ct,  and  the  2  for  A.  Field  and Field  are  counted  for  the  sitting 

Member. 

The  third  count  was  made  on  the  Friday,  Friday  night,  and  Saturday 
?fter  the  election,  by  a  committee  of  three  aldermen,  who  assumed  to  act 
J^  pursuance  of  section  4  of  an  act  of  the  State  of  Massachusetts  en- 
^Mied  **  An  act  in  addition  to  an  act  relating  to  elections,"  approved  April 
"^j  1876.  The  aldermanic  count  assumes  two  phases.  The  committee, 
^^Hsisting  of  three  aldermen,  reported  the  result  of  their  count  as  fol- 

BaUots. 

^UJamin  Dean 9,315 

^•Ibridge  A.  l-neld 9,296 

^^^%l\>Tidffe  A.  Field  (for  member  of  ConflreBS  for  the  fourth  district) 25 

^m.  A/Field 1 


Field. 


3 


Ihej  further  state  that  the  25  ballots  were  cast  in*  the  eighteenth 
^^^rd,  and  the  number  of  the  district  was  printed  on  the  ballots.    The 
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committee  were  of  the  opinion  that  it  was  the  intention  of  the  votej 
who  cast  these  ballots  to  vote  for  the  sitting  member;  bat^  under  a< 
vice  of  the  city  solicitor,  they  submitted  the  facts  and  the  whole  snbjei 
to  the  judgment  and  decision  of  the  board  of  aldermen.  (Becord,  pa^ 
^.)  If  the  25  votes  in  question  were  counted  for  the  sitting  memb 
this  count  would  elect  him  by  five  majority.  The  board  of  alderme] 
after  considering  the  whole  subject,  reported  the  result  somewhat  d1 
ferently,  as  follows : 

Walbridge  A.  Field,  of  Boston,  nine  thousand  three  hundred  and  twenty;  twent, 
five  of  which  were  headed  ward  18  and  read  as  follows:  '*For  Representative  to  Co 
gressy  fourth  district,  Walbridge  A.  Field,  of  Boston.'^ 

Beniamin  Dean,  of  Boston,  nine  thousand  three  hundred  and  fifteen. 

William  A.  Field,  one. 

Field,  three. 

Leopold  Morse,  one. 

Bufns  S.  Frost,  three. 

Francis  M.  Weld,  one.    (Record,  p.  10. ) 

In  this  manner  the  result  was  certified  to  the  governor,  and  he  issue 
a  certificate  of  election  to  Walbridge  A.  Field.  Mr.  Dean  gave  notic 
of  a  contest  under  the  statute  of  the  United  States,  and  the  poinl 
made  by  the  contestant  and  the  contestee,  and  the  evidence  taken,  r 
late  to  the  validity  of  the  respective  counts,  except  as  to  wards  16  an 
18,  and  do  not  go  to  the  merits  of  the  case  further  than  the  counl 
themselves,  except  that  the  depositions  of  some  of  the  United  Stat< 
supervisors  and  inspectors  and  of  the  aldermen  were  taken  to  sho^ 
that  they  had  counted  correctly.  We  are  then,  in  the  first  place,  i 
•determine  which  of  the  respective  counts  is  the  one  made  in  pursuanc 
of  law,  and  which  this  House  must  accept  as  valid  and  binding  upon  i 
in  the  absence  of  a  contest  going  behind  the  face  of  the  returns  as  the 
appear  by  the  respective  counts. 

As  the  count  of  the  ward  of&cers  and  that  of  the  United  States  snpe 
visors  both  elect  Mr.  Dean,  and  as  the  aldermanic  count  would  ale 
elect  him  unless  the  26  votes  cast  for  the  "fourth  district '^  are  to  b 
counted  for  the  sitting  member,  it  may  be  proper  first  to  consider  wha 
disposition  should  be  made  of  these  25  votes. 

In  the  eighteenth  ward  of  the  city  25  ballots  were  cast  designatin 
the  Congressional  office  and  candidate  as  follows : 

"For  Representative  in  Congress,  fourth  district,  Walbridge  A.  PieU 
of  Boston." 

The  election  was  held  in  the  third  district,  and  Mr.  Field  reside 
in  the  district  in  which  he  was  a  candidate.  Ought  these  ballot 
to  be  counted  for  the  sitting  member!  The  questions  involved  i 
this  point  were  ably  discussed  by  counsel  on  both  sides,  and  the  autho: 
ities  do  not  agree  to  such  an  extent  as  to  leave  the  question  entirely  fine 
from  doubt.  But  your  committee  are  of  the  opinion  that  a  liberal  inte 
pretation  of  the  law  in  the  interest  of  enlarged  suffirage  and  the  honei 
intentions  of  electors  would  warrant  us  in  counting  these  ballots  for  th 
candidate  for  whom  they  were  evidently  intended. 

The  election  was  in  the  third  district.  The  electors  of  that  distric 
had  no  legal  right  to  vote  in  the  fourth  district,  much  less  to  vote  in  tb 
third  district  for  a  Bepresentative  for  the  fourth  district.  We  mustw 
sume,  then,  that  the  persons  who  cast  these  ballots  intended  no  violatio: 
of  law,  but  that  they  were  acting  in  good  faith  and  were  honestly  ei 
deavoring  to  express  a  choice  for  a  Bepresentative  in  Congress  in  th. 
district  in  which  they  were  entitled  to  vote.  The  office  to  he  filled  wa 
that  of  "Bepresentative  in  Congress."  That  is  what  the  voter  mufl 
have  looked  to  when  examining  his  ballot.    The  words  "fourth  district 
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do  not  constitute  a  part  of  the  legal  desiffnation  of  the  office,  and  in 
this  case  we  are  inclined  to  regard  the  erroneous  designation  of  the 
number  of  the  district  as  surplusage. 

We  are  therefore  compelled,  in  the  tirst  ])lace,  to  decide  this  case  upon 
tiie  validity  of  the  respective  counts,  except  as  to  wards  16  and  18,  here- 
inafter considered. 

The  alderinanic  count  was  made,  it  is  claimed,  in  pursuance  of  section 
4  of  the  act  of  that  State  approved  Ajiril  26,  1876,  which  is  SiS  follows: 

S«c.  4.  If  within  tliret?  days  next  following  the  day  of  any  election  ten  or  more 
qualified  voters  of  any  ward  shall  file  with  the  city  clerk  a  statement  in  writing 
that  they  have  reasons  to  believe  that  the  retnrns  of  the  ward  officers  are  erroneous, 
specifying  wherein  they  deem  them  in  error,  said  city  clerk  shall  forthwith  transmit 
«aeh  statement  to  the  board  of  aldermen  or  the  committee  thereof  appointed  to  ex- 
amine the  retnrns  of  said  election.  The  board  of  aldennen,  or  their  committee,  shall 
thereupon,  and  within  five  tlays,  Sunday  excepted,  next  following  the  day  of  election, 
open  the  envelope  and  examine  the  ballots  thrown  in  said  ward,  and  determine  the 
questions  raised;  they  shall  then  ajcjain  seal  the  envelope,  either  with  the  seal  of  the 
city  or  a  seal  provided  for  the  pur^mse,  and  shall  endorse  upon  said  envelope  a  certifi- 
cate that  the  same  has  been  opened  and  again  sealed  by  them  in  conformity  to  law ;  and 
the  envelope,  sealed  as  aforesaid,  shall  be  returned  to  the  city  clerk.  Said  city  clerk, 
upon  the  certificate  of  the  board  of  aldermen  or  their  committee,  shall  alter  and  amend 
«och  ward  retnrns  as  have  been  proved  to  be  erroneous,  and  such  amended  returns 
•hall  stand  as  the  true  returns  of  the  ward. 

This  provisioii  of  the  State  law  eould  not  have  been  intended  to  ap- 
ply to  the  election  of  Representatives  in  Congress.  There  is  but  one 
district  in  the  State  as  now  apportioned  in 'which  it  could  have  been 
jnade  applicable,  and  that  is  the  district  in  question.  It  is  wholly  with- 
in the  city  limits  of  the  city  of  Boston,  and  hence  the  machinery  of  the 
wction  applied  to  it  by  mere  accident.  It  cannot  be  presumed  that  a 
law  would  have  been  framed  by  the  legislature  of  Massachusetts  pro- 
viding for  a  review  of  the  counts  of  votes  cast  for  Representatives  in 
Congress,  which  law  could  not  possibly  apply  unless  all  the  voting  pre- 
cincts should  be  within  the  limits  of  a  single  city.  For  this  reason,  if 
fcr  no  other,  the  section  quoted  has  no  application  to  Congressional  elec- 
tions. 

Furthermore,  it  is  claimed  by  the  contestant  that  this  law  was  not 
^ven  complied  with  in  any  essential  provision.  But  your  committee 
^^  of  the  opinion  that  if  the  section  had  been  strictly  complied  with, 
the  count  made  in  pursuance  of  its  provisions  would  not  be  valid  as 
*^n8t  the  count  made  by  the  ward  officers  and  the  United  States 
^npervisors  of  election.  The  statements  filed  by  the  ten  qualified  voters 
of  each  ward,  as  the  basis  for  the  aldermanic  count,  alleged  generally 
^at  the  returns  of  the  ward  officers  were  erroneous  in  this,  that  they 
did  not  correctly  give  the  result.  There  was  no  allegation  of  fraud  or 
^legality  of  any  kind.  The  election  was  conducted  strictly  in  accord- 
ance with  law,  and  the  count  and  public  declaration  of  the  result  were 
"^e  as  required  by  the  State  statute. 

.  The  duties  of  the  United  States  supervisors  in  reference  to  the  elec- 
tion are  prescribed  by  sections  2017,  2018, 2019  of  the  Revised  Statutes 
of  the  United  States,  which  are  as  follows : 

^Bc.  2017.  The  supervisors  of  election  are  authorized  and  required  to  attend  at  all 
^^  and  places  for  noldiug  electious  for  Representatives  or  Delegates  in  Congress  and 
^  connting  the  votes  cast  at  such  elections ;  to  chaHeuge  any  vote  offered  by  any 
^^^n  whose  legal  qualifications  the  supervisors  or  either  of  them  may  dou];>t;  to  be 
^4  remain  where  the  ballot-boxes  are  kept  at  all  times  after  the  polls  are  open  until 
^^  vote  cast  at  snch  time  and  place  has  been  counted,  the  canvass  of  all  votes  polled 
^Qolly  completed,  and  the  proi)er  and  requisite  certificates  or  returns  made,  whether 
i^^o^ificatee  or  retnrns  be  required  under  any  law  of  the  United  States,  or  any  State, 
'^torial,  or  mnnicipal  law,  and  to  personally  inspect  and  scrutinize  from  time  to 
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time  and  at  all  times,  on  the  da^  of  election,  the  manner  in  which  the  voting  is  do 
and  the  way  and  method  in  which  the  poll-hooks,  registry-lists,  and  tallies  or  che< 
books,  whether  the  same  are  required  by  any  law  of  the  United  States,  or  any  Sta 
Territorial,  or  mnuicipal  law,  are  kept. 

Sec.  201B.  To  the  end  that  each  candidate  for  the  office  of  Representative  or  I>e 
gate  in  Congress  may  obtain  the  benefit  of  every  vote  for  him  cast,  the  supervisors 
election  are,  and  each  of  them  is,  required  to  personally  scrutinize,  count,  and  canvi 
each  ballot  in  theirolectiondistrict  or  voting  precinct  cast,  whatever  may  be  the  indor. 
ment  on  the  ballot,  or  in  whatever  box  it  may  have  been  placed,  or  be  found,  to  ma 
and  forward  to  the  officer  who,  in  accordance  with  the  provisions  of  section  2025, 1 
been  designated  as  the  chief  supervisor  of  the  judicial  district  in  which  the  city 
town,  wherein  they  may  serve,  acts^  such  certificates  and  returns  of  all  such  balh 
as  such  officer  may  direct  and  require,  and  to  attach  to  the  re^stry-list  and  any  & 
all  copies  thereof,  and  to  any  certificate,  statement,  or  return,  wuether  the  same  or  a 
part  or  portion  thereof  be  required  by  any  law  of  the  United  States  or  of  any  Stai 
Territorial,  or  municipal  law,  any  Htatcment  touching  the  truth  or  accuracy  of  t 
registry,  or  the  truth  or  fairness  of  the  election  and  canvass,  which  the  supervisors 
the  election,  or  either  of  them,  may  desire  to  make  or  attach,  or  which  should  propei 
and  honestly  be  made  or  attached,  in  order  that  the  facts  may  become  known. 

Sec.  2019.  The  better  to  enal)le  the  supervisors  of  election  to  discharge  their  dutii 
they  are  authorized  and  directed  in  their  respective  election  districts  or  voting  pi 
cinots,  on  the  day  of  registration,  on  the  day  when  registered  voters  may  be  markt 
to  be  chidlenged,  and  on  the  day  of  election,  to  take,  occupy,  and  remain  in  such  pa 
tion  from  time  to  time,  whether  before  or  behind  the  ballot-boxes,  as  will,  in  the 
judgment,  best  enable  them  to  see  each  person  offering  himself  for  registration, 
offering  to  vote,  and  as  will  best  conduce  to  their  scrutinizing  the  manner  in  wlii< 
the  registration  or  voting  is  being  conducted ;  and  at  the  closing  of  the  polls  for  tl 
reception  of  votes,  they  are  required  to  place  themselves  in^such  position  with  t] 
relation  to  the  ballot-boxes  for  the  purpose  of  engaging  in  th*e  work  of  canvassing  tl 
ballots  as  will  enable  them  fully  to  perform  the  duties  m  respect  to  such  canvass  pr 
yided  herein,  and  shall  there  remain  until  every  duty  in  respect  to  such  canvai 
certificates,  returns,  and  statements,  has  been  wholly  completed. 

GoDgress,  in  pursuance  of  its  constitutional  power  to  make  regulatios 
as  to  the  times,  places,  and  manner  of  holding  elections  for  Eepresent 
tives  in  Congress,  or  to  alter  State  regulations  on  these  subjects,  enacts 
the  foregoing  provisions.  .  They  must  be  held  valid  and  binding  up- 
all  the  States.    From  the  moment  of  the  euacting  of  these  provisio- 
(February  28,  1871)  they  became  a  part  of  the  election  law  of  the  St» 
of  Massachusetts,  overriding  all  opposing  State  statutes  made  or  to 
made  by  the  State,  and  the  passage  of  the  State  law  of  April  20, 18- 
authorizing  an  aldermanic  count,  so  far  as  it  provided  for  the  taking 
the  final  count  of  the  votes  for  the  Kepresentative  in  Congress  out 
the  supervision  and  scrutiny  of  the  United  States  supervisors  of  electL. 
was  an  evasion  if  not  a  nullification  of  the  Federal  law.    After  Cougre 
had  provided  for  the  appointment  of  two  supervisors  of  election  for  ea- 
voting  place,  and  had  required  such  oflicers  to  count  the  votes  for  Kepfl 
sentative  in  Congress,  and  to  remain  with  the  ballot-boxes  until  t 
count  was  wholly  completed,  and  the  certificates  made  out,  it  is  m 
competent  for  any  State  to  provide  another  board  of  canvassers,  wl 
may  take  possession  of  the  ballot-boxes,  exclude  the  Federal  officers,  ac 
secretly  count  the  votes,  and  declare  a  different  result. 

As  the  counting  of  the  votes  is  now  admitted  to  be  the  most  impc 
taut  function  to  be  performed  in  reference  to  an  election,  laws  relatic 
to  this  part  of  the  election  machinery  must  be  strictly  coustrueil  at 
rigidly  enforced.  The  count  made  by  the  aldermen  was  made  in  secre 
three  or  four  days  after  the  election,  partly  in  the  night-time,  and  tl 
United^tates  su^iervisors,  and  all  other  persons  except  the  three  aide 
meni  were  excluded  from  the  room,  and  were  not  permitted  to  see  wh- 
was  being  done.  A  count  made  under  such  circumstances  is  in  derog 
tion  of  the  acts  of  Congress,  and  is  ot  no  validity  whatever. 

In  the  foregoing  considerations  relating  to  this  case,  we  have  treated. 
BoleJy  in  reference  to  the  validity  of  the  respective  counts.     We  hM 
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sapposed  that  the  validity  of  the  aldermanic  count  would  not  be  seriously 
insisted  upon;  but  since  it  has  been  urged  in  the  argument  of  counsel 
that  the  law  of  Massachusetts  providing  for  the  aldermanic  count  is  valid, 
and  the  count  made  in  pursuance  thereof  binding  upon  this  House,  we 
will  consider  whether  that  law  has  been  complied  with  in  this  case.  The 
fourth  section  of  the  aet  of  the  legislature  of  Massachusetts,  api)roved 
April  2(>,  1876,  is  relied  upon  as  authority  to  sustain  the  count  made  by 
the  board  of  aklermen  or  their  committee.  As  this  section  confers  upon 
the  board  of  aldermen,  or  their  committee,  a  s[)ecial  jurisdiction,  it  must 
Jkj  strictly  construed,  and  such  board  of  ahleruien  cannot  proceed  except 
^  strict  accordiiuce  with  the  provisions  of  that  section. 

If  the  board  of  aldermen,  or  their  conniuttee,  assume  to  act*  in  a  man- 

^^T  diflerent  from  that  prescribed  by  the  section  referred  to,  their  acts 

*re  absolutelv  void.     It  will  be  observed  that  the  board  of  aldermen 

^re  not  by  the  laws  of  Massachusetts  a  general  return ing-board.     They 

J^u  only  act  in  certain  specified  cases,  and  when  the  foundation  for  their 

jurisdiction  is  laid.     It  is  provided  in  said  section  that  "if,  within  three 

^^ys  next  following  the  day  of  an  election,  ten  or  more  qualified  voters 

^^  any  ward  shall  file  with  the  city  clerk  a  statement  in  writing  that 

^hey  have  reason  to  believe  that  the  returns  of  the  ward  officers  are 

^^ix>neou8,  specifying  icherein  they  deem  them  in  error ^  said  city  clerk  shall 

*^rthwith  transmit  such  statement  to  the  board  of  aldermen,  or  the  com- 

'^^  Jttee  thereof  appointed  to  examine  the  returns  of  said  election."    The 

^^^tement  required  by  the  ten  (qualified  voters  must  specify  wherein  the 

'^ turns  are  in  error.     It  is  not  sufficient  to  allege  generally  that  the 

^ouiit  made  by  the  ward'officers  was  not  correct,  or  that  they  counted 

'^ore  votes  for  one  candidate  than  lie  was  entitled  to,  or  less  votes  for 

^^^other  than  he  received. 

«  This  petition  constitutes  the  jurisdictional  fact  in  the  case,  and  un- 
f^^s  it  complies  with  the  statute  no  jurisdiction  is  conferred  on  the 
^oard  of  aldermen,  or  upon  their  committee,  and  all  i)roceedings  by 
^*^cui  not  founded  on  a  petition  which  complies  with  the  statute  are 
5^^t;erly  void  and  of  no  effect.  The  rule  of  law  applicable  in  such  cases 
*^  Well  established.  McCrary,  in  his  treatise  on  the  American  law  of 
^^^tions  (sec.  280),  says  :  "An  application  for  a  recount  of  ballots  cast 
"^^  ^  an  election  will  not  be  granted  unless  some  specific  mistake  or  fraud 
■^  ix)iuted  out  in  the  particular  box  to  be  examined.  Such  recount 
"^ill  not  be  ordered  upon  a  general  allegation  of  errors  in  the  count  of 
^^^  and  gi\ing  particulars  as  to  none  of  the  boxes."  (Kneass's  case,  2 
^^^itions,  599;  Thompson  vs,  Ewing,  1  Brewster,  G7,  97.) 
p^  lu  Skerret's  case  (2  Parsons,  o09)  the  court  of  common  pleas  of 
*~*tiladelphia  held  that  the  true  rule  '^  regulating  such  proceedings  should 
^^  defined,  so  as  to  advance  on  the  one  hand  substantial  and  merito- 
rious and  to  arrest  on  the  other  futile  and  querulous  complaints.  It 
r?  Uot  sufficient  to  state  generally  that  A  received  a  majority  of  votes, 
^kile  the  certificate  was  given  to  B,  and  therefore  the  complainants 
?*^arge  that  there  was  an  undue  election.  This  is  but  a  conclusion,  and 
^^  is  not  for  the  pleader  to  state  conclusions,  but  facts  from  which  the 
r^^iit  may  draw  conclusions.  If  fraud  is  alleged,  the  petition  must  state 
«.*^^  manner  in  which  the  fraud  was  committed,  the  number  of  votes 


^^^udnlently  received  or  fraudulently  rejected."    (See  Carpenter's  case, 
5   I^arsons,  537;  Lelar's  case,  2  Parsons,  ^^fi-,  Kneass's  case,  2  Parsons, 


^  ) 

*t  was  held  also  by  the  supreme  court  of  Pennsylvania,  in  the  case 

J^   Oibbons  r«.  Shepherd  (2  Brewster,  p.  2),  that  certainty  to  vvewvsv- 

^*^on  iQtent  was  required,  that  the  ])etition  should  uot  >a^  ^o  \ws^s\^ 
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drawn  as  to  i)eiinit  tbe  powers  of  sworn  officers  chosen  by  the  peopU 
tobeinquire<l  into  without  well-d^^tined  cause.  McCrary,  in  section  28^ 
of  his  work,  says:  ''  The  same  rule  should  be  a])plied  to  a  pleadinfjof  tbit 
<;haracter  that  is  a])iilied  to  jdl  other  similar  pleadings.  It  should  staU 
in  a  leji^al  and  lop^ical  form  the  facts  which  constitute  the  <i^round  of  the 
comphiint.  Nothing  more  is  required,  nothing  less  will  suffice."  TIm 
supreme  court  of  Illinois  (1  Breese,  285)  held  "that  an  affidavit  for  $ 
writ  of  attachment  which  d(Xis  iu>t  comply  with  the  statute  confers  nc 
jurisdiction,  and  all  subsequent  proceedings  are  void."  As  the  fonrtt 
section  of  the  Massachusetts  act  is  held  to  confer  the  jurisdiction  iipor 
the  board  of  aldermen  to  count  these  votes  upon  the  filing  of  a  petitiot 
specifying  the  errors,  if  such  petition  does  not  comply  witli  the  statutes 
no  jurisdiction  is  conferred. 

The  right  of  the  board  of  aldermen  or  their  committee  to  examine  the 
ballots  is  not  to  be  exercised  except  in  certain  cases  and  in  the  maniiei 
provided  by  the  law  above  referred  to.  The  statute  gives  no  general 
right  to  substitute  an  aldermanic  count  for  a  ward  count.  The  powers 
of  the  aldermen  are  limited  to  specified  cases.  Mr.  Ilowland,  city  solic 
itor  of  Lynn  (page  9;5  of  the  Kecord),  in  an  opinion  submitted  to  the 
mayor  and  board  of  aldermen  of  that  city  on  the  8tli  of  November, 
1876,  in  reference  to  a  similar  case,  ad\ised  the  aldermen  that  the  peti- 
tioners had  failed  to  specify  wherein  they  deem  the  returns  to  be  in 
error,  and  that  in  the  absence  of  such  specification  there  was  no  ques- 
tion raised  for  the  aldermen  or  committee  to  determine.  The  legislature 
of  Massachusetts  in  a  number  of  contested  election  cases  adopted  the 
following  rule  (page  78  of  the  Record),  in  the  case  of  Morse  against 
lionnergan.  The  rule  referred  to  is  this:  That  in  the  absence  of  any 
evidence  of  fraud  in  the  manner  of  calling,  holding,  or  conducting  the 
meeting  at  which  the  election  is  held,  or  in  the  manner  of  ascertaining 
the  result  of  the  election,  or  unless  the  petitioner  shows  a  reasonable 
ground  for  supposing  an  error  in  the  count  other  than  the  mere  close- 
ness of  the  vote,  the  committee  will  not  recount  the  ballots. 

The  same  rule  was  adopted  in  the  case  of  Walden  r«.  Chadwell  (Rec- 
ord, page  79),  and  in  the  following  contested-election  ca^se^  decided  by 
the  house  of  representatives  of  the  State  of  Massachusetts  (the  opin- 
ions in  each  case  are  printed  at  length  in  the  Record) :  Scribner  vs.  Keyes, 
page  85;  Garity  vs.  Grossman,  page  91;  Graves  r«.  Bdson,  page  94: 
Austin  vs.  Sweet,  page  98;  Burt  vs.  Babbitt,  page  102;  Thomas  B. 
^reen,  page  103,  and  Stimpson  vs.  Breed,  page  110.  By  careful  exam- 
inations of  the  opinions  in  the  foregoing  cases  recently  decided  in  the 
^tate  of  Massachusetts  it  will  be  seeii  that  it  is  well  settled  that  the 
mere  fact  of  a  close  vote  will  not  justify  a  recount,  either  by  the  board 
of  aldermen  or  by  a  legislative  committee.  It  thus  appears  that  the  law 
in  this  class  of  cases  is  well  settled  by  the  Massachusetts  legislature. 
In  the  case  now  under  consideration  no  error  is  {lUeged,  except  that  more 
votes  were  counted  for  one  candidate  than  he  was  entitled  to,  and  less 
for  the  other  than  he  received ;  or,  in  other  words,  mere  closeness  of  the 
"vote  is  the  sole  ground  for  the  recount.  The  chairman  of  the  sitting 
member's  committee  testified  (page  144  of  the  Record)  that  he  knew  oi 
no  errors  in  the  count  when  the  petitions  were  prepared,  but  that  afi 
Mr.  Field  was  defeated  according  to  the  ward  officers'  and  supervisor^ 
oount,  he  could  lose  nothing  by  a  recount,  and  might  l)e  benefited  by  it. 

This  being  the  sole  reason  of  a  recount  of  the  ballots,  and  no  specifi- 
<^ations  having  been  made  upon  which  the  aldermen  could  act,  all  their 
^proceedings  in  reference  to  such  recount  are  without  authority  of  law 
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Mid.  of  no  effect.     The  petitioD,  which  was  signed  by  the  ten  voters  of 
^g^li  ward,  was  the  same  in  each  of  the  wards,  and  is  as  follows : 

7\>  the  city  clerh  of  the  city  of  Boston : 

'rUe  uudersigned,  qualified  voters  of  ward  13,   in  th«  third  Con<jre»sional  district^ 
hereby  state  that  they  have  reason  to  believe  that  the  returns  of  the  ward  officers  of 
%b\^  ward  for  member  of  Congress  in  said  Congress  ion  al  district,  at  the  election  of  Nov- 
ember 7th,  187G,  are  erroneous,  in  that  all  the  ballots  cast  for  Walbridge  A.  Field  as 
inciiil>er  of  Congress  were  not  counted  and  credited  to  hinj,  and  that  more  ballots  were 
•Tcditt'd  to  Benjamin  Dean  as  member  of  Congress  than  were  cast  for  him  ;    and  they 
ask  for  a  recount  of  the  vote  of  said  ward  for  member  of  Congress,  in  accordance  witk 
the  provisions  of  section  4  of  chapter  IBr*  of  the  acts  of  the  year  1876. 

(Signed  by  ir>  voters  of  the  ward.) 

This  statement  does  not  specify  wherein  the  ward  returns  are  in  error. 
It  simply  states  that  the  signers  have  reason  to  believe  that  the  returns 
of  the  ward  officers  are  erroneous,  and  that  all  the  ballots  ca^t  for  one 
candidate  were  not  counted,  and  that  more  ballots  were  cast  for  the 
other  candidate  than  he  received.    Nothing  can  be  more  general.    The 
petition  simply  states  a  conclusion,  and  no  jurisdictional  fact  appears. 
The  statute,  it  will  be  remembered,  authorizes  the  aldermen  *' to  de- 
termine the  questions  raised."    The   petition  raises   no  question.     It 
wmply  concludes  by  asking  for  a  recount  of  the  votes.    The  law  did 
lot  anthorize  the  petitioners  to  ask  for  a  recount.    It  was  the  duty  of 
the  board,  or  of  their  committ4»e,  to  open  the  envelopes  and  examine 
(not  to  count)  the  ballots  thrown  in  said  ward,  and  "determine  the 
Questions  raised."    It  will  be  observed  that  the  word  "  examine"  is  used, 
in  reference  to  the  ballots,  not  the  word  *^  count."    They  were  author- 
iwd  simply  to  examine  the  ballots  to  determine  the  "  questions  raised.^ 

This  fact  presupposes  another  equally  important,  to  wit,  that  the  pe- 
tition raised  specific  questions,  which  could  be  determined  by  examining 
the  ballots,  not  by  recounting  them.  As,  for  instance,  the  petitioners 
Jjght  have  alleged  that  fifty  ballots  were  counted  as  straight  Repub- 
Bcan  tickets,  but  that  upon  examining  these  ballots  it  would  be  found 
ftat  the  name  of  Mr.  Dean  had  been  printed  ujion  these  tickets,  and 
ttiattbis  fact  was  overlooked  in  counting  the  ballots;  that  they  had 
^n  counted  simply  as  straight  tickets.  If  such  a  specification  had 
•^D  made  an  examination  of  the  ballots  would  have  determined  the 
S'lestion  raised.  Or  the  petitioners  might  have  alleged  in  ward  18  that 
^enty.five  (25)  ballots  cast  for  Representative  in  Congress,  fourth  dis- 
^ct,  for  Walbridge  A.  Field,  of  Boston,  were  not  counted  for  Mr.  Field 
V  the  ward  officers,  as  they  were  required  by  law  to  count  them,  and 
^at  said  ballots  were  intended  to  be  counted  by  the  persons  who  cast 
«^m  for  the  said  Walbridge  A.  Field  for  Representative  in  Congress, 
^|i^  district.  Such  allegations  as  these  in  the  petition  would  have 
^ified  questions  which  could  have  been  determined  by  an  examination 
•i  the  ballots.  Nowhere  in  the  law  of  Massachusetts  are  the  aldermea 
^nthorized  generally  to  make  a  recount  of  the  ballots.  Their  authority 
^^y  extends  to  an  examination  of  the  ballots  which  may  have  been 
''P^ified.in  thei)etition,  to  determine  the  questions  raised. 

It  will  be  observed  by  examining  the  fourth  section  of  the  law  of 
*ft88achusett8  that  jurisdiction  is  conferred  upon  the  board  of  alder- 
^^j  or  their  committee,  to  open  the  envelopes  and  examine  the  ballots 
"^.^wn;  and  upon  the  certificate  of  the  board  of  aldermen,  or  their  com- 
JJ^'ttee,  the  city  clerk  shall  amend  the  ward  returns  of  the  district.  The 
^nctiou  of  canvassing  votes,  referred  to  in  this  section,  not  pertaining 
^  the  office  of  aldermen,  the  specific  authority  to  the  boanl  of  alder- 
**^ii,  or  to  their  committee,  is  such  a  jurisdiction  as  cannot  be  exercised 
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by  both  at  the  same  time.  The  committee  does  not  act  as  a  committee 
of  the  aldermen,  responsible  to  the  aldermanic  board,  and  requiretVto 
report  to  it,  but  it  acts  n])on  the  specific  jurisdiction  conferred  upon  it 
by  the  statute,  and  when  the  committee  takes  Jurisdiction  of  the  case 
it  ousts  the  board  of  aldermen  of  the  concurrent  jurisdiction  that  it 
might  have.  But  notwithstanding  this  fact  an  examination  of  the  record 
in  this  case  will  show  that  the  committee  of  aldermen,  consisting  of 
three  niembers^  performed  the  functions  of  canvassers  or  examiners  of 
the  ballots  in  this  case;  that  they  agreed  ui)on  a  report  as  to  the  result 
of  that  count;  that  they  then  submitted  their  report  to  the  board  of 
aldermen,  antl  that  the  board  of  nldermen  then  took  jurisdiction  of  the 
case,  amended  the  return  as  prepared  by  the  committee,  and  submitted 
a  different  return  to  the  city  clerk  as  the  result  of  the  aldermanic  count. 

The  committee  of  aldermen  having  taken  jurisdiction  of  this  case, 
could  only  report  its  proceedings  to  the  city  clerk,  and  the  city  clerk  was 
in  duty  bound  to  enter  the  report  of  the  aldermen  upon  the  record,  or 
to  alter  and  amend  the  ward  returns  in  the  manner  pointed  out  by  the 
committee  of  aldermen.  Assuming  that  the  committee  had  jurisdiction, 
their  acts  were  legal,  and  their  finding  was  the  only  one  which  the  clerk 
was  authorized  to  enter  as  the  result  of  such  examination.  But  the  clerk 
did  not  do  this.  He  entered  up  as  the  result  of  the  examination  of  the 
ballots,  in  pursuance  of  the  authority  conferred  by  the  petition,  an  order 
made  bv  the  board  of  aldermen  of  the  citv  of  Boston,  which  board  had 
not  examined  the  ballots  and  had  not  determined  for  itself  the  questions 
raised,  and  which,  according  to  the  letter  of  the  law  (the  committee 
having  taken  jurisdiction  of  the  case),  had  no  authority  whatever  to  act 
in  the  premises.  Hence  we  hold  that  the  pretended  recount  by  the 
aldermen  was  not  made  in  pursuance  of  th(»  law  of  Massachusetts,  and 
cannot  be  set  up  as  a  legal  count  of  the  votes  for  members  of  Congress 
in  the  third  Congressional  district,  as  against  the  count  made  by  the 
ward  otticers  and  supervisors  of  the  United  States. 

The  laws  of  Massachusetts  in  reference  to  conducting  and  canvassing 
elections  nnist  be  construed  together.   It  will  be  seen  that  every  safeguard 
has  been  thrown  about  an  election  in  that  State.    Especially  is  it  so  in  the 
city  of  Boston.     Three  insjiectors  of  the  ward  elections  are  appointed  by 
the  mayor ;  three  fire  elected  by  a  vote  of  the  people;  and  these,  together 
with  the  warden,  who  presides  at  the  ward  meeting,  and  the  clerk,  consti- 
tute a  board  of  eight  persons,  representing  all  shades  of  political  sentiment, 
and  is  com  posed  of  persons  selected  in  sucli  a  manner  as  to  secure  integrity 
and  fairness  in  the  coiuluct  of  the  election,  in  thecan  vassingof  the  returns, 
and  declaration  of  the  result.    The  election  must  be  held  openly.     The 
voting  and  counting  are  both  done  in  the  presence  of  the  people.    Every 
opi)ortunity  is  offered  to  carefully  scirutinize  the  proceedings.    The  in- 
spectors are  reciuired  to  count  the  vot4?s  while  the  election  is  progress- 
iug*,  and  to  announce  the  result  as  soon  as  possible  after  the  election, 
and  openly  declare  the  result.     In  addition  to  these  State  provisions, 
the  United  States  supervisors,  one  of  each  i)olitical  party,  were  present    - 
at  the  election  in  (piestion,  and  they  also  carefully  scrutinized  the  bal — 
lots  and  counted  tlie  votes  in  each  of  the  wards.    The  testimony  is  alLfl 
to  the  effect  that  the  election  was  honestly  and  (airly  conducted  in  every"^ 
part  of  the  city,  and  no  frauds  are  anywhere  alleged.     The  fairness  o^K 
a  count  made  under  such  circumstances  must  be  admitted  by  all,  aii(P^ 
such  a  count  ought  not  to  be  set  aside  without  the  very  best  of  reti^om 
founded  ui)on  the  law  and  the  fact«. 

On  the  contrary,  the  aldermanic  count  was  made  of  the  whole  vote 
the  district  by  three  persons,  who  conducted  their  count  in  secret  ai 
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were  not  nnder  any  restraint  in  reference  to  the  count  or  the  declaratioa 

of  the  n^sult.    A  recount  is  always  viewed  with  suspicion,  and  especially 

«o  when  the  original  count  was  entirely  free  from  all  allegations  of  fraud 

or  incompetency  on  tin*  ]>art  of  tlie  Heetion  ofl[i(;ers,  and  was  conducted 

in  open  daylight  in  the  presence  of  the  voters.     It  is  not  pretended  that 

there  was  any  fraud  in  this  election,  nor  were  auy  errors  known  to  exist 

when  the  petitions  were  signed.     Th(4*e  was  no  reason  on  the  part  of 

the  petitioners,  so  far  as  the  facts  were  concerned,  to  justify  such  belief. 

The  only  reason  that  could  have  existed  was  that  the  sitting  member 

was  not  elected  by  the  ward  counts.     lie  could  not  be  elected  without 

a  recount,  and  as  the  majority  was  small,  he  might,  by  a  careful  count, 

^.v  skillful  manipulators  of  the  ballots,  oven^ome  the  small  majority  by 

^bich  the  contestant  was  returned.     To  uphold  a  count  under  such  cir- 

<5wnistances  would   be  to  pervert  both  the  letter  and  s[)irit  of  the  law; 

^ould  be  to  encourage  futile  and  querulous  complaint.s  and  groundless 

^ml  frivolous  contests. 

The  State  law  providing  for  the  aldermanic  count  was  wholly  disre- 
garded by  the  city  clerk.     The  law  requires  that  he  should  enter  the 
^«Ard  returns  at  length  upon  the  records,  and  that  such  returns  should 
^tiind,  except  that  he  should  alter  and  amend  the  ward  returns  in  ac- 
^^>»"*Iauce  with  the  certificate  of  the  board  of  aldermen  or  their  cbmmit- 
^V^-      It  will  be  observed  that  the  ward  returns  are  continually  kept  in 
View-as  the  record  of  the  votes  cast.    These  ward  returns,  as  amended 
'^y    the  aldermen,  must  be  certified  by  the  clerk  to  the  governor  and 
^^Uiicnl  of  the  commonwealth.     But  it  will  be  observed  by  examination 
^^  the  record  in  this  caiije  that  this  part  of  the  law  has  been  wholly  dis- 
''^^arded.    The  clerk  seems  to  have  withheld  the  entry  of  any  returns 
wpoii  his  records  until  the  recei])t  of  the  certificate  from  the  board  of 
^* Mermen,  when  their  return  or  (u)unt  of  the  votes  was  entered  upon  the 
p^<^ord  afl  the  true  retupn  of  the  ward.     We  <lo  nor  contend  that  the  clerk 
iT   *Ms  illegal  conduct  could  invalidate  the  proceedings,  but  the  board 
^*     aldermen  and  the  committee  having  acted  without  jurisdiction,  and 
^^  clerk  having  also  acted  without  authority  of  law,  their  prodeedings 
*^^  a^ll  illegal  and  void,  and  the  recount  made  by  them  and  certified  in 
*  J?  manner  shown  is  of  no  validity  whatever. 
TUere  is  in  Massachusetts  no  county  or  otlier  canvassing  board.    All 
'^ turns  are  sent  to  the  governor  and  executive  council,  and  the  gov- 
^2^^ Or  and  council  examine  the  returns  and  determine  who  is  elected. 
*^^  following  are  the  provisions  of  the  Stat-e  law  on  this  subject: 

^*-  *so.  15.  The  votes  in  elections  for  national,  State,  county,  and  district  officers  shall 

II-^  *^<i«ived,  sorted,  and  counted  by  the  selectnion,  and  by  tlie.ward  officers,  and  pub- 

m-  -^_i       ^..  .    ^1  /.  .  md  ward  meetin<js.     The  names  of  persons 

each  person,  and  the  title  of  the  office  for 
ords  at  length  by  the  town  and  ward  clerks 
forthwith  deliver  to  the  city  clerk  certified 
^*^j*  of  such  records,  who  shall  forthwith  enter  the  same  in  the  city  records. 
J*!  ^<^-  17.  City  and  town  clerks  shall,  within  ten  days  from  the  day  of  an  election  for 
g^y  ^t"iior,  lieutenant-governor,  councilors,  Henators,  secretary,  treasurer,  and  receiver- 
ac^l  ^***~^1»  auditor^  attorney-general.  Representatives  in  Cou^rt^ss,  couunissioners  of  in- 
%c»»^  ^*^cy,  sheriffs,  registers  of  proi)ate  and  insolvency,  district,  attorneys,  or  clerks  of 
«i^    *"^**»  trausmit  copies  of  the  re<M)rds  of  the  votes,  attest. -d  by  them,  cortitied  by  the 


'T>i 


^    -  and  aldermen  or  selectmen  and  sealed  up,  to  the  secretary  of  the  common- 

^4  ^J^  ^^^  thxiH  be  seen  that  town  clerks  are  to  record  in  "  words  at  length" 
j^^^^^  names  of  persons  voted  for,  the  number  of  votes  for  each  person, 
f^f^  ^_^^^  *^^^®  ^^  ^^^  office  for  which  he  is  proposed."  Ward  clerks  are 
**^  '  copies  of  these  records  to  the  city  clerks,  who  are  forthwith  to 
them  in  "  words  at  length"  in  the  city  records,  and  the  copies  of 
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these  records  '*iu  words  at  length^  are  to  be  sent  to  the  secretary  ( 
state,  for 'the  use  of  the  governor  aud  council.  The  records  thus  cert 
fied  are  the  only  legal  records  relating  to  elections.  These  are  the  re< 
ords  that  the  committee  of  aldermen  may  by  their  certificate  direct  th 
city  clerk  to  amend  wheneyer  they  haye  acted  under  authority  of  la' 
in  amending  the  same.  In  this  case  there  is  no  such  record,  nor  hs 
any  such  record  been  kept  by  the  clerk  of  the  city  of  Boston.  He  nev< 
recorded  the  ward  returns  as  lie  was  required  to  do.  He  made  an  a| 
ggreate  statement  of  the  vote  (Record,  p.  42)  not  in  accordance  wit 
the  ward  returns  or  the  vote  of  the  board  of  aldermen,  and  even  th 
entry  was  made  t*ight  days  after  the  returns  were  tiled  with  him. 

Another  fatal  ol>jecti()n  to  the  alilermanic  count  is  that  the  committ^ 
who  examined  these  ballots  neyer  certified  to  the  city  clerk  any  amen( 
ments  of  the  ward  returns.  The  committee  was  the  only  body  to  d 
this.  The  board  of  aldermen  merely  passed  a  vote  as  to  the  form  of  th 
certificate  to  the  secretary  of  state,  not  to  the  city  clerk ;  and  two  i 
the  committee  who  examined  the  ballots  voted  against  the  return  whic 
the  board  of  ahlennen  directed  to  be  made  to  the  secretary  of  slati 
Thus  there  was  no  certificate  of  any  kind  filed  with  the  clerk  upa 
which  he  could  alter  the  ward  returns,  aud  the  only  action  that  the  con 
mittee  took  in  reference  to  amending  the  ward  returns  was  reversed  t 
the  board,  and  neither  body  certified  any  errors  to  the  clerk.  The  vol 
of  the  board  was  without  jurisdiction,  and  the  report  of  the  committe 
which  alone  could  act  in  the  premises,  was  never  made  to  the  clerk,  ai_ 
the  clerk  never  made  any  entries  or  corrections  of  ward  returns  in  m 
cordance  with  the  findings  of  the  committee  that  examined  the  ballott 
The  whole  proceedings,  on  the  part  of  the  committee,  the  board  of  ■ 
dermen,  and  the  clerk,  were  without  authority  of  law ;  and  the  recoo 
which  is  set  up  in  this  case  as  the  product  of  such  illegal  proceedio 
is  entirely  invalid.  The  contestee  bases  his  right  to  a  seat  in  this  How 
upon  the  count  made  by  the  aldermen,  and  since  we  have  shown  tfaa 
the  recount  and  all  the  proceedings  upon  which  it  is  based  are  who! 
illegal  and  void,  the  contestee  derives  no  title  to  his  seat  by  reas« 
thereof. 

We  have  treated  the  case  so  far  as  one  depending  wholly  upon  tl 
legality  of  the  respective  counts,  but  a«  to  two  of  the  wards  in  this  d 
trict  we  are  not  confined  to  the  legality  of  the  counts  as  such.    The  cm 
testant  and  the  contestee  have  gone  behind  the  returns  in  wards  16  as 
18,  and  have  taken  evidence  in  relation  to  the  truth  of  the  findings 
the  official  counts.    It  will  be  admitted  by  all  that  the  House,  when  es 
ercising  its  authority  and  jurisdiction  to  decide  upon  the  elections,  ■ 
tam8,  and  qualifications  of  its  members,  is  not  precluded  by  the  face 
the  returns,  but  may.  in  its  discretion,  proceed  to  inquire  into  the  vali 
ity  of  the  election  or  any  one  of  its  members,  and  in  such  inquiry  h 
all  the  power  of  a  court  in  cases  of  quo  xcarranto.    The  fact  that  a  p« 
son  has  received  a  certificate  of  election  to  an  office  does  not  oust  t 
proper  court  of  jurisdiction  to  try  the  title  to  the  office.    The  certified 
is  m&rely  prima  facie  evidence  of  the  election  of  the  person  holding  _ 
and  this  House  may  go  behind  the  returns,  and,  upon  the  merits,  fine 
different  result.     {Ex  parte  Ellyson,  20  Gratt.,  Va.,  10;  McCrary,  ses 
146,  349,  369, 379.) 

If  we  assume  for  the  sake  of  the  argument  that  the  aldermanic  coih 
was  legal  and  valid  in  the  absence  of  evidence  going  behind  the  retucr 
still  we  may,  by  oral  evidence,  show  that  such  return  was  not  the 
result  of  the  election  in  any  one  of  the  wards  or  in  all^of  them.  A^^ 
fore  stated^  in  wards  16  and  18  the  evidence  in  the  record  goes  be 
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the  official  counts,  and  a  careful  examination  of  this  evidence  will  not 
fail  to  establish  clearlv  what  was  the  true  result  of  the  election  in  said 
waids,  independently  of  the  official  counts.     It  is  contended  by  the  con- 
Jestee  that  the  United  Srates  supervisors  are  not  such  counting  or  can- 
vassing officers  as  are  authorized  by  law  to  make  a  legal  and  valid  can- 
vass of  the  result  of  the  vote  in  the  wanls  where  they  act.     The  con- 
testae  insists  that  the  United  Stiites  supervisors  had  no  other  function 
to    j.>erform  than  that  of  mere  witnesses  of  the  election,  and  that  they 
'w^ere  sim^ilj'  authorized  to  be  i)resent,  to  look  on,  to  count  and  canvass^ 
iincl  maike  such  notes  as   they  might  think  necessary,  but  that  they 
^vere  not  authorized  to  make  a  return  to  any  State  officer  or  to  this- 
ise.    It  is  contended  that  they  were  simpl}'  to  be  used  as  official 
itriiessesin  cases  of  subsequent  contests  under  the  statute.     Assum- 
>>if5"  this  view  of  their  duties  to  be  correct,  it  will  be  conceded  that  such 
**^  I>ervisors  may  be  called  as  witnesses  in  this  contest  to  testify  in 
-'"^^S'sird  to  any  fact«  within  their  knowledge  relating  to  the  election.     The 
officers,  eight  in  number,  under  their  official  oaths,  certilied  certain 
t:  iirns  as  the  true  result  of  the  vote  cast  in  the  several  wards. 
XTe  may  assume  that  each  of  these  eight  officers  in  each  of  the  ten 
•(Is  of  the  city,  if  called  to  testify,  would  swear  that  the  return 
'^^ti^ich  they  made  was  the  true  result  of  the  election.    Some  of  the  in- 
^I>^<jtors  were  called  and  did  so  testify  as  to  the  truth  of  the  ward  re- 
^^r'lis.    The  committee  of  three  aldermen  who  examined  the  ballots,  and 
^**iinmed  to  make  a  recount  of  them,  were  also  sworn  in  the  contest  and 
^^^^  Lifted  as  to  the  manner  in  which  they  counted,  and  that  their  return 
7^^«  believed  by  them  to  be  true.    If  we  cannot  set  oflf  one  return  against 
*ih^  other,  and  if  the  sworn  statements  of  the  persons  who  made  these 
^'^tiurns  are  not  to  be  weighed  as  evidence  according  to  the  number  of 
^itinesses  on  either  side,  and  if  the  counts  are  to  stand  upon  their  legal 
^^«is  solely  with  reference  to  each  other,  the  evidence  of  the  aldermen 
^^d  of  the  inspectors  taken  in  the  contest  will  not  add  anything  to  the 
^^lidity  of  the  respective  counts,  or  to  the  truth  thereof.    But  the  evi- 
^^Uce  of  outsiders,  of  others  than  the  inspectors  and  aldermen,  who 
**^^^  have  reliable  information  on  this  subject,  may  be  considered  as 
^^^nt)borative  or  not  of  either  of  the  counts.     Let  us,  then,  consider 
^^l*at  corroborative  testimony  there  is  in  the  record  in  reference  to  the 
^^^eral  counts. 

In  order  that  a  clear  understanding  may  be  had  of  all  the  evidence 
^^ken  in  the  contest  relating  to  the  ti-uth  of  the  counts,  we  will  repro- 
^^ce  from  the  record  that  portion  of  the  evidence  which  will  throw  light 
^Pon  the  subject.  The  evidence  of  Viles  best  states  the  methods  and 
^lUe  of  the  aldermanic  committee's  count.    He  testifies  as  follows : 


.Int.  8.  How  did  the  oommittee  proceed  to  count !  State  fully  and  particularly  all 
•Jy^t  wa«  done  f — A.  Stebbins,  being  chairman  of  the  committee,  would  take  the  box, 
Pl&ce  it  upon  the  table  before  us,  take  his  knife  and  break  the  seal  and  open  the  box 
rj^  onr  presence,  lay  the  ballots  out  upon  the  tabic,  part  at  a  time  as  required;  he 
JJ'oold  sort  them  out,  count  them  in  twenty-fives,  pass  them  to  me;  I  would  count 
?*^^tu,  band  them  to  O'Brien ;  he  would  lay  the  packages  on  the  end  of  the  table,  in 
^^csl^ges  of  twenty-five  at  a  time,  one  package  across  the  other,  so  if  there  was  an 
^'^Xsr  in  the  count  we  could  easily  go  back  of  the  packages  and  correct  it.  Occasionally 
i  "'•'onld  find  a  package  of  twenty- four  as  it  came  from  Stebbins.  We  were  counting 
-|^^  ipembers  of  Congress,  third  district,  in  this  way,  and  I  would  hand  it  back  to  Steb- 
.P^i^MI,  and  he  would  recount  it  and  place  another  ballot  with  it ;  and,  occasionally,  one 
^^"th  twenty-six ;  I  would  pass  that  to  him,  and  one  would  be  taken  from  it;  then  I 
^^nld  recount  it,  and  pass  it  to  O'Brien.  I  think,  in  one  or  two  instances,  a  package 
^^nld  pass  me.  and  O'Brien  would  detect  the  error.  That  was  the  modtis  operandi  ia 
~  to  all  tne  ballots. 


On  the  othei>  hand,  the  following  is  the  evidence  and  testimony  re- 
^^afding  the  correctness  of  the  ward  count  in  ward  16 ; 
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ward-officeb's  return. 

City  op  Boston: 

At  a  legal  meeting  of  the  inhabitants  of  ward  number  sixteen  in  the  citj  of  BoAton,  \m 
the  county  of  Snllblk,  and  Commonwealth  of  MaHsachnKetts,  qualified  as  the  law  directs, 
holden  in  said  ward  on  Tuesday,  the  seventh  day  of  November,  in  the  year  of  our  Lord 
one  thouiiand  eigVit  hundred  and  seventy-six,  lor  the  purpose  of  giving  iu  their  votes 
for  one  able  and  discreet  person,  Ix-ing  an  inhabitant  of  district  number  three,  t^  rep- 
resent said  district  in  the  next  Congress  of  the  United  States,  the  whole  number  of 
votes  given  iu  as  aforesaid  were  sortttd,  counted,  recorded,  and  declaration  thereof 
made,  as  by  the  constitution  and  laws  are  directetl,  and  were  for  the  following  per- 
sons : 

Walbridge  A.  Field  had  six  hundred  and  twenty-one  (r>*«il)  votes. 
Benjamin  Dean  had  eight  hundred  and  nin«'ty-six  (^6)  votes. 

In  testimony  whereof  the  warden,  inspectors  of  election,  and  clerk  of  said  ward  have 
hereunto  set  their  hands  the  seventh  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy -six. 

ISAAC  J.  WETHERBY,  Warden. 
RANDALL  G.  BURRELL. 
FRANK  G.  PARKER, 
W.  HARRY  NEAL, 
FRANCIS  M.  SMITH, 
PATRICK  M.  DENON, 

Inspectors. 
CHARLES  B.  HUNTING,  Clerk. 

A  true  copy  of  original  return,  duly  filed  in  city  clerk's  ottice. 
Attest : 

S.  F.  MoCLEARY, 

Ciiy  Clerk. 

United  Stat4!8  SuperviHor's  Return. 

Boston,  Xor ember  j^,  1876. 

This  is  to  certify  that  the  undersigned  persons  have  received  the  number  of  voten 
affixed  to  their  names  in  ward  sixteen,  Boston,  on  Tuesday,  November  the  7th,  for 
Representatives  to  Congress  from  the  third  Congressional  district  of  Massachusetts. 
Benjamin  Dean,  897. 
Walbridge  A.  Field,  C21. 

JOHN  F.  DALY, 
ABRAHAM  J.  LAMB, 

SuperrUars, 

The  discrepancy  of  the  vote  between  the  ward  officers'  count  and  the 
supervisor's  count,  instead  of  tending  to  impeach  either  count,  is  strong* 
evidence  of  their  correctness,  as  it  relat^is  to  Fitzgerald's  vot^,  which  waB 
evidently  returned  as  it  should  have  been  by  the  supervisors,  and  not 
by  the  ward  officers.  (See  Daly's  testimony  in  answer  to  cross  interroga- 
tory 5.)  It  was  also  erroneously  not  counted  by  the  aldermanic  com- 
mittee, as  appears  by  the  minutes  of  Stebbins  and  O'Brien.  Now  w# 
come  to  the  testimony  of  the  witnesses  as  to  the  results  of  the  countinf^ 
of  the  ballots  at  the  ward-room,  and  the  manner  and  care  of  the  count- 
ing: 

Deposition  of  Abraham  Lamb. 

Int.  2.  What  office,  if  any,  did  you  hohl  in  ward  10  on  November  7,  187t>  f — A.  United 
States  supervisor  of  election,  representing  the  Democratic  party. 

Int.  3.  Did  you  attend  at  the  polls  on  that  day  and  faithfully  discharge  your  dutiea 
as  such  supervisor  f — A.  I  did. 

Int.  4.  Did  you  count  the  ballots  cast  for  member  of  Congress  carefully,  and  make  ft 
true  return  of  the  number  cast  for  each  candidate  to  the  chief  supervisor  T — ^A.  Yes,  sir. 

Int.  5.  Did  Mr.  Daly,  the  Republican  supervisor,  also  count  the  same  ballots  f — ^A* 
He  did. 

Int.  6.  Have  you  any  donbt  that  you  counted  for  Mr.  Dean  and  Mr.  Field  M  the  bal- 
lots actually  cast  for  them,  respectively  f — A,  I  have  none. 

Int.  7.  Did  yon  know  of  any  error  or  mistake  being  made  in  this  ward  on  November 
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?,  1876,  in  the  count  and  return  of  votes  ciwt  for  iheoiber  of  Congress  ? — A.  No,  sir  ;  I 

did  not. 

Cross-examination  by  William  (}.  Rijs'^kll,  Ks(i.,  of  counsel  for  Mr.  Field,  the  in- 
fombent. 

Cros3-int.  1.  Did  you  discover  any  error  in  the  count  of  the  warden  and  clerk  f — A. 
No,  sir. 

Cross-int.  2.  Did  you  remain  till  the  ballots  were  put  into  the  boxes  and  scaled  upf — 
A.  Yes,  sir. 

Deposition  of  John  F.  Daly. 

Iiiterrojiatory  1.  Please  state  your  naine^-jige,  residence,  and  occupation. — Answer. 
John  F.  Daly ;  thirty-six :  130  Ca8tl«>  street,  wanl  1<>,  Boston ;  night-watchman  for 
Vj\\Uh\  States  Govennnent  at  custom-house. 

Int. 'J.  What  office,  if  any,  did  you  hold  in  ward  16  on  November?,  187(i  ? — A.  United 
States  supervisor  of  election,  rej^resenting  the  Republican  party. 

Int.  3.  Did  you  attend  at  the  polls  in  ward  10  on  November  7,  1876,  and  faithfully 
discharge  vour  duties  as  United  States  supervisor? — A.  To  the  best  of  my  knowledge 
•n.l  ability  I  did. 

Int.  4.  Did  you  count  the  ballots  cast  for  member  of  Congn^ss  carefully,  and  make 
J  true  return  of  the  number  cast  for  «'ach  candidate  to  the  chief  supervisor? — A.  To 
the  best  of  my  knowledge  and  belief  I  made  an  accurate  count  and  returned  the  same 
*o  the  commissioner,  the  chief  supervisor. 
Int.  5.  Did  Mr.  Lamb,  the  other  supervisor,  also  count  the  same  ballot*  ? — A.  Ho  did. 
lot.  6.  Have  yeu  any  doubt  that  you  counted  for  Mr.  Field  all  the  ballots  actually 
cajtforhim? — A.  None  whatever. 

■»  ia^*  "'  ^**^  ^^^  know  of  any  error  or  mistakes  being  made  in  this  warden  November 
''^  ^'  in  the  count  and  returns  of  votes  cast  for  member  of  Congress? — A.  I  don't 
™**rstand  that  question.  (Question  repeated.)  None  that  I  know  of,  except  that  I 
iiave  heard  of  the  recount  by  the  board  of  aldermen. 

CroHs-examination  by  William  G.  Kits.skll,  Esq.,  of  counsel  for  the  incumbent: 

*  /!P^'*-'nt.  1.  How  long  did  yon  remain  in  the  ward-room  on  the  day  of  election? — 
^'  *  Tun  the  time  the  polls  opened  until  the  ballots  were  sealed  ami  delivered;  all  day, 
■^'1  cinite  into  the  evening;  as  late  as  six  o*clock,  if  not  later. 

Iroa^int.  2.  Did  you  see  the  ballots  put  into  the  box  and  the  box  carefully  sealed  ? — 
A.  '«4«i, sir;  I,  in  connection  with  the  other  supervisor,  put  them  in  myself;  wo  both 
pot  them  in  together. 

Y^8«-int.  3.  Were  the  ballot<s  you  put  into  the  box  the  same  that  you  had  counted, 
•nd  no  others  ?— A.  Yes,  sir. 

.\'*ORs-int.  4.  What  were  you  doing  during  the  day  uj)  to  3  o'clock  p.  m.  T — A.  Super- 
yuiug  the  election;  watehing  to  see. that  there  was  nothing  wrong,  deciding  disputes 
11  occasion  required  it ;  having  an  eye  to  the  success  of  the  Republican  ticket,  in  a  fair 

Cross-int.  5.  Did  you  discover  or  .su**pect,  or  have  any  reason  to  suspect,  that  there 
"*w  any  unfairness  in  the  election  in  that  wanl,  or  any  tampering  with  the  ballots  or 
niBcounting  of  the  same,  intentionally  or  otherwise? — A.  None  at  all  whatever.  It 
^w  one  of  the  fairest  elections  I  ever  saw ;  in  fact,  the  only  dispute  we  had  all  day 
^^yg  Wag  a  case  of  dereliction  of  duty  on  part  of  the  clerk  or  register  of  voters  of  the 

i^  ^^  ^^^  putting  a  man's  name  on  the  list  who  had  paid  his  taxes ;  there  was  one 
**Jj^a8e,  which  was  corrected  afterward,  Fitzgerald's  case. 

y088-int.  6.  Who  first  counted  the  votes,  and  into  what  parcels  were  they  made 
"P'-^A.  The  votes  were  first  counted  by  the  warden  and  clerk,  and  made  up  inte 
^p^^*  of  one  hundred  ;  the  odd  ones  being  left,  fractions  of  a  hundred. 

Cro88-int.  7.  When  did  you  as  supervisors  begin  to  canvass  and  count  the  ballots, 
J*fl  howdidyou  conduct  your  examination  and  count,  and  how  did  you  dispose  of  the 
"*J«ot8  when  counted? — A.  I  couldn't  tell  what  hour  we  began ;  should  think  it  some- 
'n?re  in  the  neighborhood  of  three  o'clock ;  that  is,  on  fair  recollection  ;  couldn't  be 
P*"tive ;  it  was  in  the  neighborhood  of  that  hour ;  after  the  warden  and  clerk  had 
•Jl^ntcdthe  ballots  they  put  the  straight  ballots  into  packages  of  one  hundred  each, 
|®|J  the  scratched  tickets  into  like  packages  by  themselves,  and  then  we  went  over 
^"  package  to  see  if  they  were  correct  as  to  member  of  Congress,  to  see  whether  they 
*«r«  in  packagee  of  one  hundred  or  all  straight  one  way  or  the  other ;  when  counted 
^  tried  them  np  in  bundles  of  one  hundred  and  the  fractions  by  themselves,  and  tied 
^'^  with  twine,  and  put  them  into  the  box. 

^ss-int.  8.  Did  the  supervisors  or  either  of  you  discover  some  errors  in  the  count 
?JJ*  by  the  warden  and  clerk  ? — A.  We  found  the  packages  each  containing  a  hun- 
r^^'.aod  all  straight  as  warden  and  clerk  had  counted  them,  and  the  same  as  to  the 
y<5tion  in  every  instance.     We  ha^l  a  warden  who  was  very  particular  how  we  did 

«  y°*"^**  ^-  Then  your  count  was  exactly  in  aocordance  with  that  of  the  warden 
*^  clerk,  was  it  f— A.  Yee,  sir. 
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Deposition  of  TJiomas  McC.  Bahson, 

Int.  3.  Were  yoii  present  at  the  ]m»118  in  ward  lO,  on  tlio  7tb  of  Novombe 

A.  I  was  there  all  day,  from  befon*  the  polln  were  opened  until  after  vote  wa« 
except  half  an  honr. 

Int.  4.  As  far  as  you  could  Hc»e,  did  or  did  n-'tt  tiie  ward  ofTic<3r8  attend  cai 
their  duties  in  receiviuj;  and  counting  the  ballots  ? — A.  They  did. 

Int.  5.  Of  what  political  party  was  tlu^  wnrden,  and  of  what  political  p 
the  inspectors  f — A.  Warden  wiis  Republican ;  the  inspectoix  btdonged  to  botl 
some  to  one  and  some  to  the  other.     1  think  there  were  three  Republican 
and  two  Democrats. 

Int.  G.  Was  or  was  not  the  warden  careful  and  accurate  in  the  discba 
duties? — A.  He  was  verv  careful.  I  think  he  was  verv  partial  to  his  own 
party  in  the  dis<'harge  of  his  duties  that  day.  I  mean  by  that  as  regards 
Yotes. 

Int.  7.  Do  vou  know  of  any  reason  to  believe  that  tlwi  returns  of  the  wai 
were  in  auy  respect  erroiieiMi.H,  or  li'ivo  you  ever  heard  that  there  was  any  ei 
by  themf — A.  I  have  no  reason  to  believe  them  erroneous.  I  have  heard  ol 
except  that  I  have  heard  the  counsel  for  Mr.  Dean  say,  within  a  day  or  twc 
claim  was  made  that  there  was  an  error  in  the  vote.  I  ilon't  know  whethi 
say  it  was  made  by  Mr.  Field  or  not.  What  I  heard  was  that  ihe  recount  of 
of  aldermen  disagreed  with  the  count  of  the  ward  officers. 

Cro-js-iut.  9.  Wiis  any  question  as  to  the  receiving  of  a  vote  raised  durinj 
in  more  than  two  cases  ? — A.  Yes  :  in  three  at  least,  to  my  knowledge. 

Cross-int.  10.  Can  you  name  the  three  cases? — A.  There  was  one  case  whe: 
take  a  man's  name  had  been  checked  but  not  voting;  two  cases,  I  think,  whe 
name  was  not  on  the  ward-list,  wh.>  claimed  to  have  been  registered.  Fi 
tasii  was  the  first-named  case;  he  was  allowed  to  vote. 

Cross-int.  11.  Are  you  aware  of  a  discrepancy  between  the  gross  number 
cast  in  ward.  16  at  that  election,  as  the  same  was  announced  or  said  to  be  annt 
the  warden,  and  the  number  of  ballots  as  ascertained  by  adding  the  numbei 
cast  lor  all  the  several  candidates  for  the  several  offices? — A.  I  have  hear<] 
few  days  aboot  there  being  some  discrepancy.  I  had  the  vote  as  it  w^as  ai 
bnt  have  lost  it ;  the  vote  was  very  large ;  all  but  about  thirty  of  those  regist 
i^id  to  have  voted.     I  do  not  recollect  the  exact  number. 

Cross-int.  12.  If  you  had  found  such  discrepancy  of  twenty  votes  would 
aider  it  as  in  any  way  affecting  the  question  of  the  propriety  of  a  recou 
should  have  before  having  heard  so  many  election  cases  this  winter;  now  I 
expect  any  precise  agreement  as  to  the  votes  for  any  candidate  on  the  tick< 
whole  number  of  votes  cast.  I  shouldn't  suppose  the  number  of  votes  for  t 
ing  candidates  would  add  up  the  same  as  whole  number  of  vot.es  cast  in  th< 

Cross-int.  13.  If  the  ward  officers  announced  that  there  were  1,537  ballot 
and  if  all  the  ballots  for  all  the  candidates  for  member  of  Congress  were  rtf 
1,517,  and  all  the  ballots  for  all  the  candidates  for  governor  were  returnee 
would  you  not  see  in  these  facts  some  reason  for  distrusting  the  count,  and  1 
ing  a  recount  if  asked  for? — A.  No;  there  was  much  dissatisfaction  with 
among  the  members  of  the  Republican  Battalion  in  the  ward,  and  I  expe 
many  of  the  members  of  that  organization  would  vote  for  the  Republican 
for  governor  and  would  not  vote  for  Field. 

CrosB-int.  14.  If  the  ward  officers  annonnced  that  there  were  1,537  ballot 
and  if  all  the  ballots  for  all  the  candidates  for  member  of  Congress  were  r« 
1,587,  and  all  the  ballots  for  all  the  candidates  for  governor  were  returnee 
would  yon  not  see  in  those  facts  some  reason  for  distnisting  the  count  and 
in^  a  recount  if  asked  for? — A.  I  should  not.  The  only  thing  that  would 
pnsed  me,  would  cause  me  to  doubt  its  correcTtness,  would  have  been  to  h; 
the  total  Presidential  votes  tx»  have  fallen  materially  short  of  1,537. 

Deposition  of  Charles  B,  Hunting. 

Charles  B.  Hunting,  a  witness  for  Walbridge  A.  Field,  the  incumbent,  1 
duly  sworn,  in  answer  to  interrogatories  proposed  by  J.  Lewis  Stackpoli 
•ounsel  for  the  incumbent,  testitied  as  follows,  viz : 

Interrogatory  1.  State  your  name,  age,  residence,  and  occupation. — Answe 

B.  Huntiiig;  forty-one;  13oston,  Mass. ;  ward  1<>;  clothing  dealer. 

Int.  2.  Were  you  acting  as  clerk  of  ward  1(»  at  the  election  of  November  1 
A.  Yes,  sir. 

Int.  7.  State  who  acted  as  United  States  sujjer visors  in  said  wanl  at  said  e 
A.  John  F.  Dally  and  Abraham  J.  Lamb. 

Int.  8.  State  whether  said  su per viNors  personally  scrutinized,  canvassed,  an 
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the  b.illots  for  Roprcscntativo  to  Con<jress  «'.ast  in  «ai<l  ward  at  said  election. — A. 
They  coimted  thcin;  can't  tell  how  carotnlly  thoy  Hcnitinized  them. 

Cross-examination  rosnmed : 

Rocross-int.  6.  You  conutcd  all  tin*  ballots  in  your  ward  as  carefnlly  as  possible,  did 
yon  iiot?>A.  Yes,  sir. 

Re<!ros8-int.  7.  Did  yon  not  believe,  after  the  count  waj*  tiniHhed,  that  the  returus 
nia<Ie  by  you  to  the  city  hall  reprcHcnted  the  true  numVier  of  ballots  cast  iu  your  ward 
for  Mr.  Dean  and  Mr.  Field,  respectively  t — A.  I  did. 

Kpcro88-int.  8.  Don't  you  now  believe  the  connt  made  by  you  is  the  true  count  of 
the  vot«'8  cast  for  Mr.  Dean  and  Mr.  Fiehl,  re«j»ectively  f — A.  I  believed  it  then,  and 
i>elieve  it  now. 

Deposition  o/Fatriok  M,  Denon. 

Int.  2.  What  office,  if  any,  did  you  hold  iu  ward  16  on  Noveml)er  7^  1876t — A.  In- 
spector. 

Int.  1^.  Were  you  present  at  the  polls  during  the  day,  and  did  you  attend  to  your 
duties  as  inspector f — A.  Yes,  sir;  I  was  there  txoni  the  time  they  opened  until  they 
«lo.*ied,  and  feverything  wa«  counted  and  sealed  and  delivered  to  the  man  to  be  carried 
to  city  hall. 

Int.  4.  How  many  of  the  ward  officers  in  ward  16  were  Republicans  and  how  many 
peniocratft? — A.  Two  inspectors  and  clerk  were  Democrats,  and  the  warden  and  four 
in8]>ectors  were  Republicans.    I  think  there  were  four,  two.  appointed  and  two  chosen. 

Int.  9.  How  was  the  election  conducted  on  November  7, 1876,  by  the  ward  officers  ia 
•fticl  wardf — A.  Very  straight,  honorable,  and  correct,  as  far  as  I  could  see;  each  partjf 
patched  each  other  very  closely,  and  I  haven't  heard  of  any  dishonest  action  on 
either  side. 

Int.  10.  Have  you  ever  heard  of  any  error  having  been  made  in  that  ward  in  the 
^ount  of  vote^  for  any  candidate  voted  for? — A.  I  heard  a  rumor  since  election  day  of 
•o  error  Iteing  made.  I  understood  that  Mr.  Dean's  vote  didn't  correspond  with  the 
^neck-list  and  ballots  in  the  ward-room  after  being  counted  by  the  aldermen ;  that  it 
^aiin^t  correct  as  we  made  it  out  at  the  time. 

I^Jt.  11.  Before  the  recount  was  made  by  the  aldermen,  did  you  hear  or  know  of  any 
^rr«>p  being  made  in  the  count  of  votes  iu  wanl  16  f — A.  After  they  had  counted  the 
l^allots  and  the  inspectors  the  check-list,  there  was  a  variation  of  one  or  two  vot-es  bo- 
J^^eii  them,  and  we  counted  the  ballots  two  or  three  times — I  did  myself,  and  others — 
^  nee  if  we  could  discover  the  error,  and  afterwards  the  clerk  and  warden  told  us  they 
^^^  discovered  the  error  and  corrected  it.  This  wae  after  the  polls  were  closed  and 
**^Jbr©  they  had  made  up  their  accounts. 

j^^it.  12.  What  was  tne  whole  number  of  votes  cast  in  ward  16  on  November?, 
*o76  t — A.  Fifteen  hundred  and  thirty-seven,  as  I  got  it. 

^,  **^t.  13.  How  did  you  obtain  that  number  f  State  all  the  circumstances — ^A.  After 
~*  polls  were  closed,  as  the  clerk  and  warden  were  filling  out  the  votes  for  different 
j^^didates,  I  took  this  slip  of  paper  and  copied  the  different  candidates'  votes  on  it  as 
J^€ot  it  from  the  warden  and  clerk  as  they  were  putting  them  down  on  the  list  to  be 
"^"turned  to  city  hall.     I  mean  whole  number  of  ballots  cast  in  the  ward. 

Int.  14.  Whether  or  not  there  were  many  "stickers"  or  "pasters"  used  on  the  day 
^  ^lection  f — ^A.  Something  I  noticed  unusual  on  that  day :  8o|many  cut  off  the  top  of 
^^  Hepnblican  ticket,  containing  the  President  and  Vice-President  and  electors,  and 
P^>med  it  over  the  top  of  Democratic  ticket. 

Croes-examination  by  William  G.  Russell,  Esq.,  of  counsel  for  the  incambent 

^,it)68-int.  1.  Will  you  produce  and  annex  to  this  deposition  the  memorandum  from 
^bich  you  have  testified  to  the  whole  number  of  ballots  cast  in  ward  16  on  November 
r*  ^^6T — A.  I  pioduce  it;  that  is  as  I  got  it  at  the  time.  (The  same  is  annexed, 
'^^^ed  "  W.  W.— 1.") 

vhrofiB-int.  2.  In  whose  handwriting  is  it  and  when  was  it  made  f — A.  In  my  own ;  it 
^''^  made  after  the  polls  closed,  whue  they  were  filling  out  the  list  to  send  to  city  hall. 
. .  ^it>Bs-int.  3.  From  whom  did  you  derive  the  number  of  votes  against  each  name  on 
^**^>Jieinorandum  t — A.  Part  of  the  time  Mr.  Wetherbee,  the  warden,  would  tell  me, 
^'^^  part  Mr.  Hunting,  the  clerk,  just  as  I  happened  to  ask  either. 

Exhibit  W.  W.— 1. 

Madden 872 

^^IFeith 607 

iFilkiiis ^ 573 

.  ^     Senatorial  Gen.  Coorts : 

"*<>imNoble 1,614 
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Whol«»  nnnibcr  of  votes  thrown 1 

Baker 

Counselor 

Packard  

Tolaud 

Shitlcfr 

Maning 

Rice 

Adams 

Tilden 1 

Hayes 

Field 

Dean •. 

It  will  be  seen  by  the  foregoing  evidence  in  relation  to  ward  16  t 
the  ward  officially  returned  for  Walbridge  A.  Field  621  votes;  for  I 
jamin  Dean  896.  The  supervisoi's  returns  show  the  same,  except  t 
Mr.  Dean  was  given  one  more  vote.  This  is  explained  by  thd  evide 
and  is  a  strong  proof  of  the  correctness  of  the  count.  In  this  ward 
aldermanic  count  was  as  follows : 

Benjamin  Dean  889,  or  7  votes  less  than  the  ward  returns;  Walbri< 
A.  Field,  625,  or  4  votes  more  than  the  ward  returns;  making  a  dif 
ence  of  11  against  Mr.  Dean.  As  the  aldermanic  count  elects  Mr,  Fi 
by  only  5  majority  as  a  whole,  if  it  be  proven  that  the  aldermanic  co 
is  incorrect  as  to  ward  16,  and  that;  the  ward  count  is  the  true  resul: 
the  votes  cast,  then  the  contestant  in  this  case  is  elected  by  a  majoi 
of  6  votes.  The  United  States  supervisors  must  be  regarded  as  eit 
official  canvassers  with  authority  to  make  a  count  binding  upon  t 
House,  or  they  must  be  regarded  as  official  witnesses  placed  in  thep 
tion  to  obtain  all  the  facts,  or,  as  the  statute  says,  so  situated  that  all 
facts  may  become  known  through  them,  '*  and  to  the  end  that  such  c 
didate  for  the  office  of  Eepreseutative  in  Congress  may  obtain  the  be 
fit  of  every  vote  for  him  cast."  As  oihcial  witnesses,  their  depositi 
are  in  the  record.  They  were  selected  by  each  of  the  parties  to  the  c 
test,  or  by  their  respective  political  friends.  It  is  presumed  that  tl 
were,  in  view  of  the  importance  of  this  election,  selected  with  a  8pe< 
reference  to  their  fitness  for  the  duties  they  were  required  by  la\i 
perform. 

Having  been  designated  by  the  contestant  and  the  contestee  th< 
selves  to  act  as  such  witnesses,  through  the  appointment  of  the  cire 
court  of  the  United  States,  both  contestant  and  contestee  are  estopi 
from  impeaching  the  witnesses  or  discrediting  their  evidence.  The  de 
sitions  of  these  supervisors  have  been  taken  under  the  statute  in 
election  contest.  They  were  subjected  to  cross-examination  by  couns 
their  evidence  a«  to  the  truth  of  the  returns  made  by  the  ward  offic 
is  of  the  very  highest  character  of  evidence  known  to  the  law.  Tl 
do  not  testify  on  information  or  belief,  but  from  personal  knowledge 
the  facts  about  which  their  testimony  was  taken.  They  were  legal  \ 
nesses.  They  were  present  for  the  very  purpose  of  learning  the  v< 
fact  in  issue  in  this  case,  namely,  whether  the  contestant  or  the  c 
testee  received  a  given  number  of  votes  in  the  ward  where  they  w 
required  to  scrutinize  and  count  the  votes  by  law.  They  did  so  "sen 
nize  the  ballots  and  count  the  votes,  not  only  under  the  solemnity 
their  oaths  at  the  time,  but  in  tlie  contest  where  they  are  subjected 
cross-examination  by  the  contestee's  attorneys  they  reiterate  the  tri 
of  their  former  statements,  and  upon  the  information  and  knowledge 
the  facts  which  they  then  obtjiined.  This  evidence  is  not  contradict 
It  is  unimpeached.  It  is  absolutely  conclusive  as  to  the  facts  sta 
by  them.    It  may  be  stated  that  the  aldermen  also  testified  that  tl 
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count  was  correct.    This  is  true;  but  the  inspectors  of  the  ward  and 
the  clerk  also  testified  to  the  truth  of  the  ward  returns,  and  we  have  a 
right  to  set  off  two  inspectors  and  a  clerk  who  counted  the  ward  re- 
tarns,  and  their  oaths,  against  three  aldermen  who  made  the  aldermaliie 
coQiit  and  their  oaths.    Then  we  have  the  preponderance  of  evidence 
io  favor  of  the  truth  of  the  ward  returns.    Not  only  did  the  supervisors 
testify  to  the  fairness  of  this  election,  but  Mr.  Babson,  a  gentleman  of 
intelligence  and  a  candidate  for  the  legislature,  who  was  present  most 
of  the  time,  also  testifies  to  the  fairness  of  the  election  and  to  the 
evidence  of  the  correctness  of  this  count  in  ward  16  by  the  inspectors 
And  supervisors.    The  marshal,  who  was  present,  also  testifies  that 
everything  was  fairly  conducted,  and  the  counts  were  made  by  the  super- 
visors, as  they  have  testified  themselves.    In  view  of  the  evidence  in  this 
CAse  as  to  the  truth  of  the  count  by  the  ward  officers  and  the  super- 
v-isors,  can  there  be  any  doubt  in  the  mind  of  anyone  as  to  the  truth  of  the 
returns  made  by  the  ward  officers  of  ward  16  f    It  has  been  proven  that 
ward  16  must  be  counted  as  returned  by  the  ward  officers.    If  we  allow 
alderm^nic  count  to  stand  as  to  the  other  wards,  this  change  elects 
contestiftnt  by  a  majority  of  6  votes. 
JLiet  us  now  consider  the  evidence  regarding  the  ward  count  in  ward  18. 

Ward  18— Ward  Officers*  Return. 

W.  W.— L. 

OF  Boston: 

At  a  lecal  meetiDg  of  the  inhabitants  of  ward  No.  18  in  the  city  of  Boston,  in  the 
comity  of  Saffolk,  and  Commonwealth  of  Massachusetts,  qualified  as  the  law  directs^ 
l&old«n  in  said  ward  on  Tuesday,  the  seventh  day  of  November,  in  the  year  of  our 
X.>ord  one  thousand  ei^ht  hundred  and  seventy-six.  for  the  purpose  of  giving  in  their 
▼ote8  for  one  able  and  discreet  person,  being  an  innabitant  of  district  No.  3,  to  repre- 
aent  said  district  in  the  next  Congress  of  the  United  States,  the  whole  number  of  votes 
^ven  in,  as  aforesaid,  wore  sorted,  counted,  recorded,  and  declaration  thereof  made^ 
*•  l>y  the  constitution  and  laws  are  directed,  and  were  for  the  following  persons : 
^^albridge  A.  Field  had  fourteen  hundred  and  ten. 
Henjamin  Dean  had  five  hundred  and  seventy-nine. 

Fox  member  of  Congress,  fourth  district,  Walbridge  A.  Field  had  twenty-five.| 
In  testimony  whereof  the  warden,  inspectors  of  elections,  and  clerk  of  said  ward 
*^ve  hereunto  set  their  hands  the  seventh  day  of  November,  in  the  year  of  our  Lord 
•He  t^ooaand  eight  hundred  and  seventy-six. 

B.  E.  COLE,  Warden, 
CHARLES  E.  FOX, 
ALBERT  C.  POND, 
W.  H.  CHIPMAN, 
WM.  H.  THOMAS, 

Inapectori,, 
JOHN  ALBREE,  Clerk, 

•A.  true  copy  of  original  return  duly  filed  in  city  clerk's  office. 
-Attest : 

S.  F.  McCLEARY, 

City  Clerk. 


Ward  18.— Supervisors  Return. 

18. — H.  L.  H. 

^1^^  is  to  certify  that  we,  the  subscribers,  supervisors  of  the  vote  of  ward  eighteen, 
\^^  ^  Boston^  have  examined  and  counted  the  votes  cast  for  Representative  for  mem- 
^^J^  Congress  of  the  third  district,  with  the  following  result : 

yhole  nnmbet  of  votes,  1,989. 

S?' Walbridge  A.  Field,  1,410. 

*^r  Bei^Mnin  Dean,  579. 
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Twenty-five  additional  votes  coHt  for  Walbridge  A.  Field,  of  fourth  district, 
•counted;  left  for  decision  of  Committee  on  Elections. 
Kesnectfully  submitted. 

WILLIAM  SWINSON. 
DANIEL  P.  SULLIVAN. 
To  Hon.  Henry  L.  Hallett, 

Chief  Supvn'isor  of  Elections  for  District  of  Alassachuseits. 

BofiTON, .  November  7,  187G. 

The  following  is  the  oral  testimony  regarding  the  counting  of  ballo 
in  ward  18 : 

Deposition  of  William  Stcinson. 

Interroj^atory  1.  Please  state  your  name,  age,  residence,  and  occupation. — ^Answi 
William  iSwinson  ;  fifty-nine  ;  76  Rutland  street,  ward  18;  merchant;  am  out  of  bi 
ness  now. 

Int.  2.  What  ofiice,  if  any,  did  you  hold  on  November  7,  1876  T— A.  Undted  Sta" 
supervisor  in  ward  l^*,  to  represent  the  Republican  party.     I  had  lived  in  the  wi 
thirty-live  years ;  have  bein  warden  and  inspector  when  it  was  old  ward  11 ;  havei 
been  much  of  a  politician  since  the  old  W^hig  party. 

Int.  3.  Did  you  attend  at  the  polls  on  that  day,  November  7, 1876,  and  discharge  y« 
duties? — A.  I  did. 

Int.  4.  Did  you  carefully  count  the  ballots  cast  for  Representative  to  Congress  in  t>^Kiat 
ward  f — A.  I  did. 

Int.  5.  Did  Mr.  Sullivan,  the  other  United  States  supervisor,  also  carefully  co  ms-zat 
the  same  ballots? — A.  I  think  he  counted  a  good  part,  or  was  there  present  mo»^^  of 
the  time.  I  canH  say  whether  he  personally  counted  all  the  votes;  I  have  an  imp: 
sion  that  he  did. 

Int.  6.  What  ward  officers  counted  the  ballots  for  member  of  Congress? — A. 
warden ;  I  think  only  one  person  at  a  time,  with  the  assistance  of  the  clerk ;  they  lc«9pt 
a  very  correct  method,  a  regular  debit  and  credit  account,  so  that  there  was  no  ch^'Ki^* 
for  mistakes.     One  inspector  also  counted,  and  as  they  were  counted  they  were  pj 
to  our  table  and  we  counted.     The  whole  counting  was  done  by  two  persons  at  a  ti 
the  others  were  attending  at  the  boxes. 

Int.  7.  Did  the  counts  made  by  you  and  Mr.  Sullivan  agree  with  that  made  by 
ward  officers  ? — A.  They  did. 

Int.  8.  How  long  have  the  warden  and  clerk  been  ward  officers  m  ward  18  ?- 
That  I  cannot  state  positively  :  I  think  three  years. 

Int.  9.  Were  they  or  not  persons  fitted  for  performing  the  duties  required  of  a  wai 
and  a  clerk  ? — A.  I  think  they  were ;  have  no  doubt  of  it. 

Int.  10.  Have  ^ou  or  not  ever  heard  of  any  error  or  mistakes  being  made  by  th 
or  by  the  supervisors,  on  November  7,- 1876?— A.  No ;  I  have  not. 

Deposition  of  Daniel  P,  Sullivan, 

Daniel  P.  Sullivan,  a  witness  onbehalf  of  Benjamin  Dean,  contestant,  being 
duly  sworn,  in  answer  to  interrogatories  proposed  by  S.  A.  B.  Abbott,  esq.,  of  co 
for  the  contestant,  testified  as  follows,  viz: 

Interrogatory  1.  Please  give  your  name,  age,  residence,  and  occupation. — Ans 
Daniel  P.  Sullivan ;   twenty-seven ;    waid  18,  Northampton  street,  Boston, 
wood-carver.  '  ^^ 

Int.  2.  What  office  did  you  hold  in  ward  18  on  the  7th  d^y  of% November,  IW^  ^ 
A.  United  States  supervisor,  on  behalf  of  Democratic  party. 


Int.  3.  Will  you  describe  as  fully  as  you  can  the  manner  in  which  the  votes  c 
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that  ward  for  member  of  Congress  on  November  7,  1876,  were  counted  by  you  and.  J^- 
other  officers  in  that  ward  ?— A.  The  system  was,  the  warden,  clerk,  and  one  of  '^f 
inspectors  did  the  counting.     The  warden  and  clerk  were  present  at  the  conntin.  "''*' 


each  lot  taken  out,  and  the  in6])ector  was  absent  when  one  lot  was  being  oo'ii*''*!5fc* 
After  they  counted  all  the  ballots  for  all  the  candidates  on  the  tickets  they  tled^    *^ 
ballots  together ;  they  had  the  Republican  ballots  in  one  lot  and  the  Democrat'i-'^^;^^ 
another  and  the  Prohibition  in  another,  and  they  tied  a  string  around  each  ^^^jfJu 
and  marked  on  each  bundle,  on  a  ballot,  the  vote  for  Mr.  Dean  and  for  Mr.  Field;  '^'^Lu 
they  were  handed  to  the  supervisors,  Mr.  Swinson  and  myself.    Mr.  Swinson  ^^^^^J 
eonnt  the  ballots  and  I  would  watch  him,  and  after  he  got  through  he  would  I*  *^ 
them  over  to  me  and  he  would  watch  me  counting.    In  some  cases  1  counted  "^^^S 
over  two  or  three  different  times  to  see  if  the  figures  compared  with  the  ward  oO^^*^ 
count,  and  each  time  I  found  them  to  be  correct. 
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Int.  4.  How  cjirefuUy  did  you  and  Mr.  Swinsou  count  the  balloti),  and  how  certain 

are  you  of  the  accuracy  of  the  retuni8  made  by  you  and  Mr.  SwiuRon  a«  superviBors, 

and  by  tlie  wanl  oftieers  f — A.  In  evt-ry  cast*,  as  I  state«\  before,  Mr.  Swinsou  would 

count  and  I  would  count,  auil  snuietinit^.s  I  would  .u:«>  over  them  tw^o  or  three  times  to 

S(*e  if  there  wa«  a  singh*  error,  aud  <»very  tiuu-  they  would  tally  with  the  ward  officers*. 

I  am  certain  if  there  was  any  error  in  the  count,  or  any  tainjjerinj;  with  the  vote.s,  it 

must  have  be^n  done  by  other  j)artie8  than  the  wanl  officers  or  the  8upervi80i*». 

lut.  f).  Of  what  political  party  were  the  ward  officers  of  ward  18,  and  how  carefully 
and  accurately  did  tbey  count  the  ballots  f — A.  Mr.  Thomas,  one  of  the  inspect-or«, 
calls  himself  a  Democi*at.     A  gentleman  named  Babcock,  who  was  one  of  the  iuspec- 
t«>rs,  is  a  sound  Democrat.     There  was  another  one,  naoied  Fox,  who  talked  a  little 
like  a  Democrat.     I  don't  know  what  his  creed  was.     He  talked  that  Mr.  Field  was 
not  entitled  to  those  twenty-live  votes  for  fourth  district.     Neither  of  these  had  any- 
thing to  do  with  countiujj  the  ballots ;  they  merely  stood  at  the  check-list ;  the  others 
I  eould  not  say  what  they  were;  I  suppose  they  were  Kepiiblicans.     I  noticed  they 
fought  pretty  well  for  Mr.  Fiehl.     1  <ion't  know  how  carefully  they  counted;  1  know 
tlieir  tally  always  a«;reed  with  Mr.  Swinson's  and  myself.     I  should  suy  they  were  as 
-coiupet4;nt  a  set  of  ward  officers  as  1  ever  saw. 

Mr.  Thomas  says  (iut.  5,  Record,  p.  75)  that  ''the  warden  and  clerk 
o£  ward  18  belonged  to  the  Ki^publican  party,'' that  "they  were  per- 
fectly competent,  reliable  i)ersons,"  and  that  "  they  very  carefully  dis- 
cliarged  their  duties"  on  the  day  of  election. 

He  also  says  that  he  never  heard  of  any  mistake  being  made  in  that 

Mr.  Dickinson,  the  chairman  of  Mr.  Field's  district  committee,  aud  a 
Voter  in  ward  18,  says  (Record,  p.  144)  that  he  never  knew  of  any 
"Jc^istake  being  made  by  the  ward  officers  other  than  that  supposed  to 
have  been  discovered  by  the  recount  ma<le  by  the  aldermen,  and  that 
h^  signed  a  petition  for  a  recount  because  he  ^^  believed  after  the  returns 
^S  the  icard  officers  were  all  in  that  Mr.  Field  might  be  benefited  by  a 
*^^<5ount,  aud  certainly  knew  he  could  not  be  declared  elected  without  a 
'^count."  His  experience  as  the  chairman  of  a  political  committee  had 
^^oght  him  that,  when  a  person  had  failed  of  an  election  upon  a  count 
*^a<le  by  sworn  officers  of  both  political  parties,  in  the  presence  of  the 
J^^^'iiciidates  and  of  their  friends,  he  might  succeed  upon  a  recount  made 
■^y  three  aldermen,  sitting  with  closed  doors  and  excluding  the  officers 
^liarged  by  the  law  of  the   United  States  with  the  auper\isiou  of  the 

^  Mr,  Alden  Avery  (Record,  p.  150),  who  distributed  ballots  bearing 
"^*  Field's  name  all  day,  does  not  know  of  any  error  being  made  by  the 
^^iti  officers  of  ward  18  in  their  count. 

J^ohn  Albree,  the  clerk  of  ward  18,  called  by  the  returned  member, 
ratifies  (Record,  p.  167)  as  to  the  regularity  of  the  proceedings  in  that 
!^^^,  and  says  that  United  States  supervisors  "personally  scrutinized, 
^^Hvassed,  and  counted  all  the  ballots  for  Representative  to  Congress 
^^^t  in  said  ward  at  said  election." 

1^  'This  last  witness  and  Mr.  Cole,  the  warden,  were  examined  ex  parte 
I  ^  the  returned  member  after  the  testimony  in  rebuttal  had  been  put 
^?  5  bat  even  then  not  one  word  is  elicited  from  either  of  them  to  show 
,^*t  the  greatest  care  had  not  been  used  in  counting  the  ballots  in  the 
^^>^,  or  to  show  that  the  slightest  doubt  or  suspicion  had  ever  been 
^tertained  by  any  person  whatever  in  regard  to  the  accuracy  of  the 
^^*^t  count. 

|^_Iu  these  two  wards,  then,  it  appears,  after  calling  all  the  persons  of 
?^^  political  parties  who  would  be  apt  to  know  of  an  error,  if  any  had 
^"^U  made,  that  the  only  reason  which  can  be  alleged  for  doubting  the 
Uracy  of  the  original  counts  is  that  they  did  not  agree  with  the  alder- 
^I's  recount.     What  is  there,  then,  in  the  aldermen's  recount  which  is 
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entitled  to  be  received  in  the  place  of  the  ward  returns!  It  has  be 
shown  that  this  recount  was  not  authorized  by  the  State  law,  as  infr 
preted  by  the  State  legislature;  it  has  been  shown  that  the  result  oft 
recount  by  the  aldermen  has  never  been  legally  certified  to  the  ci 
clerk,  that  none  of  the  proceedings  in  regard  to  it  were  in  conform 
with  the  provisions  of  the  law,  and  that  it  must  stand  or  fall  ui>ou 
own  merits,  like  any  other  unauthorized  recount. 

From  this  evidence  it  will  be  seen  that  the  ward  officers  gave,  in  wa 
18,  Walbridge  A.  Field  1,410  votes,  and  Benjamin  Dean  579  vot 
The  supervisors'  return  is  exactly  the  same.  In  this  ward,  as  in  t 
other,  the  two  supervisors,  Mr.  Swinson  and  Mr.  Sullivan,  t.  stify  tl 
they  counted  the  votes  and  scrutinized  the  ballots  carefully,  with  t 
result  indicated.  There  is  no  allegation  on  the  part  of  any  one  tl 
there  was  any  fraud  practiced  at  this  ward,  and  there  was  no  dispi 
even  as  to  the  correctness  of  the  count,  except  as  to  the  25  votes  1 
Walbridge  A.  Field,  fourth  district.  It  appears  by  the  testimony  a] 
of  the  clerk  of  this  ward  that  the  United  States  supervisors  did  perse 
ally  scrutinize,  canvass,  and  count  the  ballots  for  Representative  in  Gc 
gress  cast  in  said  ward.  The  supervisors  so  testify  themselves,  and  a 
here  to  the  truth  of  their  count.  Viewing  their  evidence,  then,  simj 
in  the  light  of  that  given  by  official  witnesses,  it  has  more  validity  e^ 
in  that  view  than  their  official  return  would  have  ;  for,  as  an  official 
turn,  we  might  go  behind  that  and  show  it  to  be  untrue,  but.  as  offic 
evidence  given  in  the  contest  by  \^itnesses  of  acknowledged  intega 
and  unimpeached  character,  and  undisputed  by  any  other  evidence  tal 
in  the  contest,  we  are  bound  to  believe  and  acxiept  as  conclusively  pro"* 
their  statements. 

The  foregoing  evidence  taken  in  the  contest  clearly  establishes 
truth  of  the  ward  returns  in  w^ards  16  and  18.  But  there  is  other  < 
dence  in  the  record  tending  to  prove  the  same  facts,  and  to  this  we  e 
also  direct  attention.  The  law  places  the  burden  of  proof  upon 
contestee  to  show  that  the  ballots  have  not  been  tampered  with  bet^' 
the  ward  counts  and  the  recount  by  the  aldernien.  This  has  not  tJ 
done.  On  the  contrary,  in  ward  16  there  was  opportunity  to  taaa 
with  the  ballots  in  the  ward -room  after  they  were  counted  and  bel 
they  were  sealed. 

C.  B.  Hunting,  on  page  165  of  the  record,  testifies  as  follows : 

CrosH-int.  1.  What  was  douc  with  the  ballotK  from  time  to  time  during  the  day  < 
thoy  were  counted  ? — A.  They  were  laid  upon  the  table. 

Cro88-iut.  'Z,  When  were  they  first  put  into  the  envelope  f — A.  In  the  afternooo  ; 
all  of  them;  we  would  roll  them  op  in  hundreds,  and  in  the  afternoon  we  rollo<^ 
some  of  the  piles  together,  to  get  them  out  of  the  way,  nut  a  string  around  theniy 
put  them  in  the  box,  which  sat  behind  the  table;  in  the  original  box  that  was 
up  for  that  purpose ;  same  box  they  are  in  now.  Dr.  Weatherbee,  the  warden,  ^ 
sat  together  at  the  table,  and  had  charge  of  the  ballots.  I  can^tell  exactly  wb^ 
they  were  laid  on  the  window-sill  or  in  the  box,  which  sat  there  with  cover  open  » 
window-sill  and  box  were  behind  us  and  the  tal)le  in  front  of  us,  and  part,  of  the  "* 
tied  up  in  hundreds  were  put  on  the  window-sill,  the  window  being  closed,  after 
bad  been  counted. 

Cro88-int.  3.  Who  rolled  the  ballots  up  in  hundreds? — A.  I  tied  them  uj),  and  * 
or  four  counted  them,  and  they  would  mark  their  names  on  the  back  of  them,  c«r 
ing  they  were  correct. 

Cross-int.  4.  You  have  stated,  in  answer  to  interrogatory  3,  that  the  facts  stat^ 
your  certificate  were  true;  do  you  mean  by  that  to  say  auytliing  more  than  th*** 
supposed  the  fac'ts  were  true  at  the  time  you  made  the  certificate,  and  that  vol* 
into  the  box  what  you  supposed  were  all* the  ballots  cast  in  ward  16 f — A.  No,  • 
what  I  supposed  to  be  true  at  the  time. 

Cross-int.  5.  All  you  mean  to  say,  then,  is  that  you  put  into  the  box  the  ballot** 
found  at  the  end  of  the  day  in  tiie  }>la«e  where  you  nad  from  time  to  time  jm'*' 
ballots  which  had  been  coimted  ? — A.  Yes,  sir. 
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JVlr.  Babson,  ou  pages  72  and  73  of  the  record,  testifies  that  not  only 
th^  chief  marshal  but  the  other  marshals  were  behind  the  rails  as  much 
^  sxn  hour  before  the  result  was  declared  and  after  the  counting  was 
(joixipleted.     His  testimony  is  as  follows: 

Oross-int.  4.  Where  were  the  other  marshals  duriog  the  day  ? — A.  1  do  not  know  all 
^f  t.liein;  those  whom  I  do  know  were  in  the  ward-room.  I  do  not  think  any  of  them, 
witli  the  exception  of  Mr.  Wilkins,  were  hehiud  the  rails  until  the  votes  were  counted, 
irlic^ii  I  think  some  of  them  were. 

Cx*088-int.  5.  When  was  that? — A.  From  shortly  before  the  polls  closed  until  the  vote 
ii9kH  declared,  which,  I  should  say,  was  about  half  past  five;  polls  closed  at  half  pjist 
foar. 

It  is  certain  that  the  ballots  had  become  changed  in  the  same  way 

•Iter  they  were  counted  by  the  ward  officers.    The  ward  officers  return 

in  words  at  length  one  ballot  cast  in  ward  21  for  Samuel  D.  Smith  for 

member  in  Congress.    There  can  be  no  doubt  but  that  this  ballot  was 

cast  and  counted  in  said  ward;  but  the  Jildermen's  committee  found  no 

Boch  ballot.     What  had  become  of  it?     The  same  is  true  of  a  ballot  for 

A.  Field  in  ward  19.     What  had  become  of  that!    The  aldermen  found 

ouefor  Leopold  Morse  and  two  for  Rufus  S.  Frost  in  ward  l(i,  and  one 

forRufus  S.  Frost  in  ward  18.     Also  one  for  Francis  M.  Weld  in  ward 

20,  and  one  for  Wm.  A.  Field  in  ward  16.     How  came  they  theret    On 

pages  137  and  138  of  the  record  Mr.  Yiles  testifies  to  a  box  containing 

envelopes  coming  open  while  it  was  being  handled  and  while  in  the  city 

•lerk's  custody.     One  interrogatory  and  answer  is  as  follows : 

Cro88-int.  5.  As  far  as  you  can  tell  from  the  appearance  of  the  box  it  might  have 
Unopened  and  all  the  ballots  exjiniin«d  after  it  ha<l  been  sealed  bv  the  coinmitt^c, 
■igbtitnotf— A.  Yes. 

In  addition  to  this,  the  testimony  is  that  stickers  or  pasters  (that  is, 
the  names  of  the  candidates  printed  on  separate  pieces  of  paper)  were 
'8ed  in  great  quantities  and  pasted  over  the  names  of  the  rival  Con- 
ipreesional  candidates.  The  testimony  also  is  that  these  stickers  or  past- 
(irscame  off  in  some  cases.  And  there  is  a  great  probability  that  some 
*d  come  off  after  they  were  counted  in  the  ward-room  and  before  the 
•onnting  of  the  aldermanic  committee. 

On  pages  152-'3  of  the  record  Alderman  O'Brien  testifies  that  there 
^6re  a  few  loose  stickers  in  the  boxes  with  only  the  names  of  the  can- 
^dates  on  them,  the  office  not  being  indicated,  but  the  names  did  not 
•ppear  to  be  the  names  of  the  contestant  or  contestee.  In  some  of  the 
^ards  the  changes  by  the  coming  off  of  stickers  between  the  two  counts 
»  80  apparent  that  to  state  the  facts  is  to  prove  the  case.  In  ward  21 
the  ward  count  was : 

Jot  Beajamin  Dean 547 

'^or  Walbrid^e  A.  Field 1,331 

By  the  recount : 

Jor  Benjamin  Dean 646 

'orWalbridge  A.  Field 1,333 

By  which  Mr.  Dean  loses  two  votes  and  Mr.  Field  gains  two,  making 
*  change  of  four  votes  against  Dean.  This  can  only  be  explained  by 
the  falling  off  of  two  stickers  having  Mr.  Dean's  name  upon  them,  which 
^oold  leave  the  ballots  to  be  counted  for  Mr.  Field. 

In  ward  24  the  ward  count  was : 

Jw  Benjamin  Dean 896 

'or  Walbridge  A.  Field 1,361 

By  the  recount : 

'or  Benjamin  Dean 893 

'^^WaibridgeA.  Field V^^KJt. 
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A  difference  of  three  votes  against  Mr.  Dean.  It  is  probable  that 
one  of  these  pasters  came  off  wYiich  was  over  Mr.  Field's  name,  and  on 
one  of  the  ballots  the  nnme  of  Mr.  Field  had  doubtless  been  erased 
before  the  paster  had  been  placed  over  the  name.  For  these  reasons 
the  ward  count  is  more  reliable  than  the  recount,  and  appeai;s  to  be  a 
true  representation  ol  the  ballots  actually  cast. 

Mr.  McCrary  (section  278  of  his  work  on  elections)  says: 

Before  the  ballots  should  be  aUowed  in  evidence  to  overturn  the  official  count  and 
return,  it  should  appear  aftinnatively  that  they  have  been  safely  kept  by  the  proper 
fustodian  of  the  law,  tliat  they  have  not  been  exposed  to  the  public  or  handled 
by  unauthorized  persons,  and  that  no  opportunity  has  been  j^iveu  for  tampering  witk 
iheni.  If  this  is  believed  to  be  a  rule  founded  upon  the  presumption  that  a  fraud  or 
a  crime  has  been  eomniitted,  the  answer  is  that  the  rule  tloes  no  more  than  to  make 
choice  between  two  presunii)tions  of  law,  which  in  this  instance  come  id  conflict  and 
cannot  both  prevail.  In  such  case  the  cjuestion  is,  which  is  the  stronger,  the  more 
reasonable,  and  the  safer  presumption  ?  And  inasmuch  as  the  ballots  are  counted  by 
the  board  of  canvassers  inim«'<liately  upcm  the  closing  of  the  polls,  and  generally 
before  there  has  been  an  opportunity  for  tampering,  and  when  it  cannot  be  known 
that  the  changing  of  a  few  votes  will  change  the  result,  and  in  most  cases  by  a  board 
composed  of  friends  of  each  of  the  competing  candidates,  it  is  believed  that  in  the  ab- 
iKMice  of  all  proof,  in  case  of  a  conflict  between  the  tally-sheets  and  returns  on  one. 
Bide,  and  the  ballots  as  they  are  found  to  be  at  some  period  after  the  election  is  over, 
and  after  the  state  of  tlie  vote  as  leturned  has  been  made  known,  on  the  other,  the 
correctness  of  the  original  othcial  canvass,  made  by  sworn  oflicers  at  the  time  of  the 
election,  should  be  presumed. 

From  the  foregoing  authority  it  will  be  seen  that  in  order  to  sustain 
a  recount  the  parties  seeking  the  benefit  of  it  must  prove  conclusively 
that  between  the  time  of  the  first  and  second  counts  there  was  no  op- 
portunity given  tor  tampering  with  the  ballots.  It  is  not  in  this  case 
lor  the  contestant  to  show  that  the  ballots  might  have  been  tampered 
with,  but  the  contestee,  who  relies  upon  the  recount,  must  establish 
aflirmatively  that  the  ballots  had  been  safely  kept,  and  that  they  bad 
not  been  exposed  to  the  public  or  handled  by  unauthorized  persons. 
These  facts  do  not  appear  affirmatively  in  the  record,  but,  on  the  con- 
trary, the  proof  is  conclusive  that  the  ballots  were  so  placed  as  to  ren- 
der it  possible  for  them  to  be  handled  and  tampered  with,  and  it  is  fur- 
tlier  shown  by  the  evidence  that  by  the  use  of  pasters  it  was  not  only 
possible,  but  probable,  that  important  changes  were  made  in  the  ballots 
by  the  falling  off  of  these  pasters.  This  theory  of  the  case  may  be  asr 
sumed  without  impeaching  the  integrity  of  the  aldermen  who  made  the 
recount,  for  they  not  only  counted  the  votes  under  their  official  respon- 
sibility, but  submitted  depositions  in  the  contest  to  the  effect  that  they 
had  counted  the  ballots  correctly  as  they  found  them.  We  may  assume 
their  count  to  be  true,  and  that  they  did  not  perjure  themselves  when 
they  swore  t-o  the  correctness  of  this  count,  by  considering  not  only  the 
possibility  as  to  the  ballots  being  tampered  with,  but  the  undisputed 
evidence  that  certain  ballots  were  cast  and  counted  by  the  ward  officers 
which  did  not  appear  in  the  count  made  by  the  aldermen. 

In  conclusion,  referring  to  the  count  of  the  ward  officers  and  aldermen 
it  appears  that  in  ward  18  Mr.  Dean  received  573  votes,  or  6  votes  less 
than  the  ward  returns,  and  Mr.  Field  1,413  votes,  or  3  more  than  the 
ward  returns,  making  a  difference  of  9  in  his  favor.  In  the  two  wards 
(16  and  18)  Mr.  Field  has  20  votes  in  his  favor  by  the  aldermanic  count 
But  by  the  evidence  taken  in  the  contest,  going  behind  all  the  returns, 
it  appears  that  the  aldermanic  count  is  not  the  true  result  of  the  election 
in  wards  16  and  18,  and  if  we  assume  the  validity  of  the  aldermanic 
count,  except  where  it  is  disproved  in  the  contest,  we  must  give  Mr. 
Dean  the  benefit  of  the  evidence  in  these  two  wards.  We  shall  then 
liave  as  the  result  in  the  district,  conceding  Mr.  Field  the  25  votes  cmt 
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for  ^^ fourth  district,"  and  conceding  for  the  sake  of  the  argument  the 
validity  of  the  aldermanic  count,  except  so  far  as  disproved  by  the  evi- 
dence— 

Vote*. 

For  Benjamin  Dean 9, 328 

For  Wjilbridge  A.  Field 9,313 

leaving  a  majority  of  15  votes  for  Mr.  Dean.  Therefore,  if  this  election 
k  to  depend  upon  the  aldermen's  count,  except  so  far  as  disproved  by 
the  evidence  in  the  case  as  to  wards  16  and  18,  Mr.  Dean  is  elected  by 
16  majority ;  but  if,  as  we  contend,  the  ward  returns,  sustained  by  the 
United  States  supervisors,  are  to  stand  as  the  count  provided  by  law, 
Mr.  Dean  is  also  elected  by  5  votes.  In  either  view  of  the  case  the 
contestant  is  elected.  Your  committee,  therefore,  recommend  the  adop- 
tion of  the  following  resolutions: 

Resolved,  That  Walbridge  A.  Field  is  not  entitled  to  a  seat  in  this 
House  as  the  Representative  from  the  third  Congressional  district  of  the 
State  of  Massachusetts. 

Resolted,  That  Benjamin  Dean  is  entitled  to  a  seat  in  this  House  as 
the  Representative  from  the  third  Congressional  district  of  the  State 
of  Massachusetts. 

JOHN  T.  HARRIS. 

WILLIAM  M.  SPRINGER. 

THOS.  R.  COBB. 

B.  JNO.  ELLIS. 

JAC.  TURNEY. 

Without  at  this  time  assenting  to  all  the  propositions  made,  I  concur 
m  the  conclusion  reached. 

JERE  N.  WILLIAMS. 

Without  indorsing  the  argument  of  this  report,  I  concur  in  the  reso- 
Intione. 

J.  T,  e. 


Mr.  Milton  A.  Candler  submitted  the  following  as  the 

VIEWS    OF    THE    MINORITY: 

^**  Undersigned,  a  minority  of  the  Committee  on  Elections,  to  whom  was 
^^ferred  the  contested-election  case  from  the  third  Congressional  district 
^f  Massachusetts,  having  considered  the  same,  make  the  following  report : 

The  third  Congressional  district  of  Massachusetts  comprises  wards 
J*>  J4, 15,  16,  17,  18,  19,  20,  21,  and  24  Tn  the  crity  of  Boston.  The  elec- 
°^U  for  Representatives  in  Congress  took  plac^e  in  that  State  on  Tuesday, 
^^  7th  day  of  November,  187G,  at  which  time  Presidential  electors, 
^Veroor,  and  other  State  officers  were  elected. 

.  I'he  manner  of  holding  elections  for  Representatives  in  Congress  in  the 

^'^y  of  Boston,  as  prescribed  by  the  State  law,  is  as  follows:    One  poU- 

J?*  place  is  opened  in  each  ward  of  the  city,  and  the  election  is  con- 

^^<5ted  by  a  warden,  clerk,  three  inspectors  appointed  by  the  mayor, 

^<i  three  inspectors  chosen  by  the  qualified  voters  of  the  ward.    The 

l^txlen  presides  at  the  election,  and  it  is  the  duty  of  the  warden  and 

^^peetors  to  receive,  sort,  and  count  the  votes,  the  clerk  being  allowed 

^  Hssist  in  assorting  and  counting  the  votes. 
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The  result  being  thus  ascertained  by  the  ward  officers,  public  declara- 
tion is  made  thereof  by  the  warden   in   open  ward   ineetin;»:  before 
adjourument.     The  result  having  been  recorded  by  the  ward  clerk,  » 
certified  copy  of  this  record  shall  be  by  the  ward  clerk  delivered  totlit^ 
city  clerk,  who  shall  forthwith  enter  the  same  in  the  city  reconls.    After 
all  the  ballots  have  been  sorted,  counted,  declared,  and  recorded,  they, 
together  with  the  check  lists,  are,  in  open  ward  meeting,  secured  in  a.ii 
envelope,  sealed  with  a  seal  lU'ovided  for  the  purpose,  and  with  the 
indorsement  of  the  warden,  clerk,  and  a  majority  of  the  inspectors,  givini? 
the  name  of  the  ottice  for  which  the  ballots  were  cast,  the  ward  in 
which  cast,  the  day  of  election,  &c.,  entered  thereon,  are  titinsinitte^l 
forthwith  by  the  constable  in  attendance  at  said  election,  or  by  cue  of 
the  ward  oliicers  other  than  the  clerk,  to  the  city  clerk.     Certified  copie*** 
of  the  ward   records,  together  with  ''all  the  ballots  given  in  by  tli*^ 
voters  of  the  wards  and  none  others,''  and  the  check4ist8,  being  in  tlici 
custody  of  the  city  clerk,  it  is  made  the  duty  of  the  mayor  and  aldermen 
and  the  city  clerk  to  examine  the  returns  made  by  the  returniug-officem* 
of  each  ward  in  the  city,  aud  if  any  error  appe^irs  they  shall  forth witlt 
notify  said  ward  oliicers  thereof,  and  require  of  them  new  and  addition  £^I 
returns,  which,  together  with  the  original  returns,  shall  be  included  in 
their  return  of  the  result  of  the  election. 

"In  counting  the  votes  in  an  election  no  returns  shall  Ik?  reject c»<1 
when  the  votes  given  for  each  candidate  can  be  ascertained.'*    Aftc*r 
this  examination  of  the  returns  of  the  ward  officers  by  the  mayor  aod 
aldernien,  and  the  same  have  been  recorded,  it  is  the  duty  of  the  city 
clerk,  within  ten  days  of  the  day  of  the  election,  to  transmit  copies   of 
the  records  of  the  votes,  attested  by  him,  certified  by  the  mayor  aii<i 
aldermen,  and  seakMl  uj),  to  the  secretary  of  the  Commonwealth.    Tho 
secretary,   upon   receiving    these    certified   returns   under    seal,  shall 
transmit  them  with  the  seals  unbroken  to  the  governor  and  council, 
who,  with  five  at  least,  of  the  council,  shall  examine  them  and  issue 
his  "summons"  (certificate)  to  the  person  who  shall  appear  from  these 
returns  to  be  clmsen  nuMuber  of  Congress.     We  have  so  far  stated  what 
must  take  place  in  every  elertion,  whether  its  fairness  or  c^rrectnes*  in 
questioned  or  not.     If  the  c(»rr«»ctness  of  the  election  as  held  in  the  ward^i 
is  questione<l  then  the  duties  of  the  board  of  aldermen  as  to  theexauni 
nation  and  cx)rrection  of  the  ward  returns  are  made  more  specific. 

It  is  provided  by  sections  4  and  5,  chapter  1S8,  of  the  laws  of  Ma«» 
chusetts,  1870,  as  follows: 

Skc.  4.  If  witliiu  tliro<*  <la.v.s  next  following  tlie  <lay  of  any  election  ten  orm*** 
qualiticd  voters  of  any  ward  Mhnll  tile  with  the  city  cltrk  a  Htateiii»^nt  in  writiuglk^* 
they  have  reaHon  to  U'lievt-  that  the  retiiniji  of  the  ward  officern  are  erroneous,  spe^^j" 
fyinpj  wherein  they  d«-eni  thetn  in  t'rror,  8aid  city  el«rk  shall  forthwith  trsnsmitwch 
statement  to  the  board  of  ahl»'rni<:ii  or  th«'  committee  thereof  appointed  toexanjio' 
the  retnrn.s  of  said  election.  The  board  of  aldermen,  or  their  committee,  shall  tberf- 
upon,  and  within  live  days.  Snnd.iy  excepted,  next  following  theday  of  election, op** 
the  envelope  and  examine  tlii'  ballots  thrown  in  said  w  ard,  and  detennine  the  qae»tiooij 
raised ;  they  shall  then  a^ain  seal  the  envelope,  «dth«'r  with  the  seal  of  the  city  or»»**' 
provided  for  tin*  pnrpoiiif,  and  shall  intlorse  npon  said  enveloi>o  a  certiAcate  that  th^ 
same  has  been  opened  and  ai;:ain  sealed  by  them  in  conformity  Ui  law;  and  thfi**' 
velope,  sealed  as  aforesaid,  shall  be  retnrned  to  the  city  clerk.  Said  city  clerk,  up*J 
the  certilicate  of  the  board  of  aldermen  or  their  committee,  shall  alter  and  ameudwW* 
ward  returns  as  have  been  pnivel  to  be  erroneous,  and  such  amended  retunw«fc** 
stand  as  the  true  returns  of  the  ward. 

8kc.  r>.  The  board  of  aldermen  shall  not  <leclare  the  result  of  an  election  ttotilti*^ 
time  specified  in  the  ])reeedin;<  section  forHliuij  arequest  for  a  recount  of  b«lloti«l**^ 
have  expired,  or  in  ca8(^  of  such  request  having  been  made,  until  the  said  bftllottb**^ 
been  examined  and  the  returus  amended,  if  found  erroneous,  auy  provUiou  intt** 
cbartvTofany  city  or  in  any  act  in  amendment  thereof  to  the  contrary  notwithftaB^^' 
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Tbat  is,  when  tlie  board  nt'  aUleniien  shall  be  intbrumd  by  ten  or  more 
<|uaIiSi>d  voUirn  of  any  wmd  tbat  tlicn-  is  rcasini  ti»  believe  that  the 
WHrd  returns  ant  ernmi-ons,  it  shall  lie  the  liiity  of  the  board  of  alder- 
men or  the  coiuiiiit  tec  ttioreol'  tiii>xaiiiiiie  the />«i/«f«  thrown  in  the  ward, 
aud  if  the  return  is  found  to  b<-  einmeoiif  to  cause  it  to  be  altei-ed  and 
amfnde<l,  iiud  tlie  returns  thus  auieMdcii  are  to  stand  as  the  true  retnrnti 
of  tht^  ward. 

Tlie  fiicts  in  this  uase  art!  that  itt  ihe  several  waiiU  comprising  the 
district  elections  were  held  fiira  iiejircsi-ntativein  Cou^rress  in  theuian- 
rter  ])rovide<l  by  the  laws  of  the  (•tuinii'uiwi'alth  herein  sabstanthUly  set 
forth.  Walbridge  A.  Field,  the  laiididare  of  the  liepnlilican  party,  and 
Beiijuniiu  Dean,  the  candiilaK:  ut'  the  ncnioeratic  party,  both  resideuta 
of  the  district,  were  the  pcrsinisfi.r  whiiru  nearly  all  the  votes  were  Ciist. 
In  tbeRevenll  wards  enniprisin;;  the  distriit  after  the  sorting,  counting, 
and  declaration  of  the  votes,  returns  were  made  to  the  city  clerk  of  the 
result,  together  with  the  iheck-lisls  and  ballots,  in  the  manner  pre- 
wribetl  by  law.  The  followin^r  tabulateil  statement  from  these  returns 
Siven  the  results  of  the  elections  as  held  in  the  several  wards : 


At  each  of  the  wanl  meetings  in  the  ten  wanls  in  this  district  were 
Pnjsent  two  supervisors  of  election  appointed  by  the  judge  of  the  circuit 
*purt  of  the  United  States  for  the  cireuit  wherein  is  situated  said  elec- 
^*> II  district,  in  the  manner  provided  for  by  section  "iOIl  of  the  United 
^tnti-a  ttevisbd  Statutes,  and  performed  all  the  aots  reriuired  by  law  to 
***  lioiie  by  them  ntplneex  /or  holding  elecliom  of  Reprenentaticeti  inCon- 
S^'eiu.  These  supervisors  made  and  reported  to  the  chief  supervisor  of 
^Jfcctious  for  this  district  of  Massachusetts  returns  of  the  votes  cast  for 
fiepresontative  in  Congress.  From  these  returns  it  appears  that  Ben- 
Jairin  Dean  received  !),.«W  votes,  Walbridge  A.  Field  9,276  votes,  and 
^at  there  wereiJS  additional  votes  cast  in  wanl  IS  for  VValbridge  A. 
*'i«ld,  of  fourth  district,  not  counted.  These  returns  <Hffered  from  the 
^lunis  of  the  ward  officers  iu  not  giving  the  scatterhig  votes  for  A. 

S'ivid, Field,  and  Samuel  I).  Smith,  and  giving  Beiijamin  Dean,  in 

^t  fourteenth  ward,  one  vote  less,  and  in  the  sixteenth  ward  owe  vote 
"•ore  than  shown  by  the  returns  of  those  two  wards. 

It  appears  from  the  evidence  that  inwards  13,  lo,  17,  and  19  thei:« 
*»Kt  no  scrutiny  and  counting  of  all  the  ballots  cast,  by  each  of  the  su- 
pervisors. In  the  remaining  six  wartls  it  appears  from  the  evidence 
Uiut  the  supervisors  personally  serutinized,  canvassed,  and  counted  all 
^e  ballots  cast  for  Representative  to  Congress.  It  does  not  appear 
"t)m  the  returns  made  by  the  surpervisors  that  the  votes  cast  in  the 
■■cveral  wards  were  by  them  counted,  etcept  iu  one  ward,  the  18th,  and 
*?ly  in  that  ward  does  it  appear  when  and  how  the  counts  of  the  super- 
*iw)r8  were  made.  In  that  wanl  the  ballots  were  first  counted  by  the 
^ard  officers,  aud  theu  by  them  were  han<led  to  the  supervisors,  who 
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separately  aud  carefully  counteil  thuin  with  the  same  reenlt  as  tbat  or 
the  ward  offli^ers. 

Within  three  days  next  foltowiuy  the  day  of  this  election, 8tatetneut» 
ill  writing  by  t«ii  or  more  qimlifieil  voters  of  eat;h  of  the  wanls  of  the 
district  were  made  out  and  tiled  nitli  thij  city  clerk.  These  stateineuts- 
werethe  fiamo  in  each  ward,  and  were  drawn  up  at  the  ofBue  of  tlie- 
chairriian  of  the  returned  iiieinher's  district  coiiiinittee,  and  were  by  bin> 
sent  out  for  »ignaturos.    Ttiey  were  in  form  as  follows : 

To  the  city  cirri  of  the  cUn  of  ftoitnn  ; 

Tbmin(ii!rHii;iifd.  iliialilieil  viitci'H  of  WLird  K(,  in  llie  tbird  CoiiKressioual  iliatrict, 
hereby  8tiit«  f li;it  lliry  liave  ri-uwiH  to  Leliovi-  that  the  returua  nt  tho  ward  offlcent  of" 
mid  wnrd  furuiijiibcr  nl'Coiigrt-m  iu  tuiid  CnuKrHiMiuiinl  dJHtrict  at  thti  el«rtinii  of 
November  7,  lti}6,  itru  nrrouciuiis  in  tbiit  .ill  tbo  l>uUi>ta  coat  for  Walbri<lKe  A.  I-'i«UI  vt 
member  of  ('oiisrent  wtire  not  oouiitttil  and  crviliteil  to  liini,  and  tbat  more  baltote  wer* 
oredlled  to  i{<>,D]MiniD  Denn  an  a  inrmber  of  Conf^rive  Iban  tvprn  coHt  for  bim  ;  aoA 
they  axk  for  a  reconnt  nf  tba  vot«  of  naid  ward  for  inembBrof  Cnngrew,  in  acuorduoce- 
tritfa  the  proviHionx  of  wution  4  of  ohuptir  IrV  of  tbf  acta  of  the  yettr  t^Tti. 

These  ward  stateni(!Uls  huvinc  beeu  transmitted  to  the  board  of  alder- 
men, aa  reqiiirt^l  bylaw,  a  committee  of  the  boani  of  aldermen,  ap  — 

pointed  by  the  mayor  on  the  day  precediiif;  the  election,  opened  the  eik . 

vetopes  containing;  tlie  ballots  thrown  in  each  ward,  and  counted  8ai<^B 
ballots  with  the  result  sbown  in  the  following  table : 
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This  result  having  t>eeii  reported  to  the  board  of  aldermen  by  S 
committee  and  accepted  by  the  board,  the  city  clerk  altered  tbx^ 
amended  the  ward  returns  in  accordance  therewith,  and  entered  bV 
same  with  the  resolution  of  the  board  in  the  city  records,  as  follows  = 
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^  Resolved,  That  in  the  opinion  of  this  board  the  twenty -five  ballofK  cast  in  the- 
)ighteonth  ward  of  this  city,  on  tbo  neventh  instant,  for  Walbridcje  A.  Field,  of  Boston, 
tor  meDfeber  of  Coogress  from  the  fourth  district,  were  intended  for  Walbridge  A, 
PiwW,  of  Boston,  who  was  noininat<^d  and  voted  for  as  a  member  of  Congress  for  tho 
third  district.    It  is  theiefore 

Ordered,  That  in  the  certificate  to  be  sent  to  the  secretary  of  the  commonwealth  the 
Bmnlierof  ballots  for  Mr.  Field  be  retnmed  as  follows:  Walbridge  A.  Field,  of  Boston, 
had  ninety-throe  hundred  and  twenty ;  twenty-five  of  which  were  hemled  Ward  XVIII, 
Mid  read  as  follows:  **  For  Representative  t-o  Cougress,  fourth  district,  Walbridge  A. 
Field,  of  Boston." 

Passed* 

S.  F.  McCLEARY, 

City  Clerk. 

In  Board  of  Aldermen,  Noremhfr  15,  1H77. 

Within  ten  days  from  the  day  of  the  election,  as  pi^escribed  by  the 
iAtate,  the  city  clerk  transmitted  copies  of  the  records  of  the  votes 
ast  for  members  of  Congress,  as  declared  by  the  board  of  ahlermen,  to 
be  secretary  of  the  commonwealth,  by  whom  they  were  duly  transmit- 
m1  to  the  governor  and  council.  From  this  return  it  appeared  that 
Walbridge  A. Field  had  the  highest  number  of  votes  cast  in  the  election^ 
c&cl  was  chosen  Bepresentative  in  Congress  from  said  district,  and  a 
srtiticate  by  the  governor  was  issued  accordingly.  Within  the  time 
r^escribed  by  the  statutes  of  the  United  States  notice  of  contest  wa» 
^rired  by  Mr.  Dean  upon  Mr.  Field.  The  questions  made  by  the  notice 
r  contest  and  the  answer  of  the  returned  member  and  the  evidence 
en  relate  to  the  validity  of  the  several  counts,  and  do  not  go  to  the 
th  of  the  case  further  than  as  shown  by  the  counts  themselves. 

In  the  eighteenth  ward  of  the  city  twenty-flve  ballots  were  cast  desig- 
Atnng  the  Congressional  office  and  candidate  thus:  ^' For  Representative 
^    Congress,  fourth  district,  Walbridge  A.  Field,  of  Boston.'*    These 
iWenty-tlve  ballots  were  counted  for  Mr.  Field  as  Bepresentative  to  Con- 
n*ess  ifrom  the  third  district  both  by  the  ward  officers  and  the  board 
^  aldermen,  and  are  necessary  to  the  election  of  Mr.  Field.    The  con- 
iJjBtant  avers  that  these  votes  were  improperly  and  illegally  counted  for 
'*ield.    They  were  legally  counted  if  they  clearly  indicate  the  office  for 
^bich  the  person  is  designed,  and  the  intention  of  the  voter  as  to  that 
P^i^n  can  be  ascertained  from  the  ballot.    Evidence  may  not  be  re- 
eved to  contradict  the  ballot  nor  to  give  it  a  meaning  when  it  ex- 
i^'V^Bsses  no  meaning  of  itself;  but  if  it  be  of  doubtful  import,  the  circum- 
fences  surrounding  the  election  may  be  given  in  evidence  to  explain 
^^  and  get  at  the  intent  of  the  yoter.    (McCrary's  Law  of  Elections^ 
^  299.)    The  office  to  be  filled  was  Bepresentative  in  Congress.    The 
^oids  "  fourth  district  constitute  no  part  of  the  designation  of  that 
•fice.    The  way  it  happened  that  the  words  <* fourth  district"  had  been 
^nted  upon  these  ballots  was  explained  by  the  person  printing  them, 
r^t  he  had  neglected  to  take  from  his  printing-press  the  type  contain- 
^g  these  words,  which  had  been  used  for  printing  ballots  for  Bepre- 
putative  in  Congress  in  the  adjoining  fourth  district.    Walbridge  A^ 
^^Id  was  the  candidate  for  Congress  in  the  third  district ;  he  resided  in 
^t  district    There  was  no  other  Walbridge  A.  Field  residing  in  that 
^Utrict  or  in  the  city  of  Boston  ;  the  ballots  were  cast  in  the  eighteenth 
^'Mrd  and  third  district,  and  by  law  could  only  be  cast  by  persona  re- 
ding in  that  ward  and  district.    Clearly,  then,  from  these  ballots  and 
*«e  evidence  showing  by  whom  they  were  cast,  and  the  circumstances- 
^der  which  cast,  it  appears  that  they  were  cast  for  Walbridge  A.  Field^ 
^  of  the  candidates  for  Congress  in  the  third  district  for  Bepresenta- 
•S^e in  Congress  from  that  district.    The  words  ''fourth  district'^  not 
^dering  uncertain  the  office  intended  to  be  designate  ot  \Xi^  ^\««ci. 
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voted  for,  we  think  that  these  twenty-five  votes  were  le<;fally  counted 
for  Field  as  Representative  to  (^^onuress  from  the  said  third  district. 

The  <|n(  stion  left  in  tiiis  r^ase,  and  the  decision  of  which  determines* 
which  of  the  parties  to  this  (contest  is  the  duly  chosen  liepresentativo 
from  the  tliird  district  of  Massar'husetts  in  the  Forty-fifth  Congress,  is, 
which  of  the  several  connts  made  is  the  true  count  of  the  lawf 

The  Constitution  of  the  United  States  provides  that  ''the  rtme,  places^ 
and  manner  of  holdin^r  elections  for  Senators  and  R(^ri'sentatives  shfill 
be  pn»scribe«l  in  eai'h  State  by  the  le^rislature  thereof:  but  the  CongresH 
may  at  any  time  by  law  make  or  alter  such  re<culations  except  as  to  the 
place  of  choosing  Senators.''  ( Sec.  4, 1st  art.,  ("oust.  U.  S.)  Under  this 
mandate  of  the  Constitution  there  is  prescribed  in  the  State  of  Massa- 
chusetts, by  the  legislature  thereof,  a  complete  system  of  laws  as  to  the 
places  and  manner  of  hohlin^  elections  for  HeprCvSentatives  in  CougresH 
and  for  ascertaining  the  result  of  these  elections.  That  system  is  not 
complete  in  the  holding  of  the  elections  in  the  wards  of  the  cities  com- 
prising the  districts  and  in  the  separate  declaration  of  the  votes  in  the 
wards. 

Without  the  examination  of  the  returns  from  the  wards  by  the  alder- 
men there  can  be  no  determination  as  to  the  result  of  the  electioiih* 
held  in  the  several  w^ards  comprising  the  district.     The  board  of  alder- 
men is  the  only  body  that  at  any  time  is  possessed  of  all  the  ineaiiHk 
necessary  to  ascertain  who  has  been  chosen  a  Ilepresentativ^e  in  Con  —  - 
^ress  for  the  district. 

It  is  the  duty  of  the  mayor  and  aldermen  and  the  clerk  to  esxamin' 
the  returns  made  by  the  returning  ofticers  of  the  several  wards,  and  t- 
eompel  the  correction  of  any  errors  which  may  be  discovered  by  thei 
and  make  record  of  the  corrected  returns.     The  ballots,  voting-lists,  an 
records  remain  in  their  possession. 

"In  counting  (by  the  mayor,  aldermen,  and  clerk)  all  the  votes  cast 
an  election^  no  returns  of  these  votes  from  the  wards  shall  be  reject 
P)hen  the  votes  given  for  each  candidate  can  he  ascertained.''^  It  is  frc^i* 
the  records  of  this  board,  attested  and  certified  by  them,  that  the  g(^ 
ernor  is  informed  of  the  result  of  the  election,  and  issues  his  summer 
to  the  person  that  appears  from  the  records  to  have  been  chosen.  (I 
15,  16,  17,  and  22,  Gen.  Stats.  Mass.,  chaj).  7  ;  Record,  pp.  209,  210,  a^ 
211.)  More  distinctly  is  it  provided  under  the  act  of  the  legislature £3^1^  j 
proved  April  20, 1876,  hereinbefore  set  forth,  that  whenever  statements  i 
writing  by  ten  or  more  qualified  voters  of  any  ward,  stating  that  tV 
have  reason  to  believe  that  the  returns  of  the  ward  officers  are 
neons,  specifying  wherein  they  deem  them  in  error,  are  filed  with 
eity  clerk,  there  shall  be  an  examination  of  the  ballots  thrown  in  that  wj 
and  a  determination  by  the  board  of  the  questions  raised.  There 
be  no  declaration  of  the  result  of  an  election  by  the  board  of  alderimiK 
until  the  expiration  of  the  time  for  filing  these  requests  for  a  reconn  ^9:^  of 
the  ballots,  or  in  case  of  such  re<piest  there  has  been  an  exaiQinatiox.^^  of 
the  ballots  and  an  amendment  of  the  returns,  if  erroneous. 

These  <*  amended  returns,''  the  result  of  the  recount  by  the  aIderiEm^=^» 
are  to  stand  as  the  true  returns  of  the  ward.  It  is  insisted  that  "t^  "• 
count  made  in  this  case  by  the  aldermen  was  unthorized  by  law,  '^•^^ 
statements  in  writing  filed  with  the  clerk  being  insufficient  under 
statute. 

The  purpose  of  the  statute  clearly  was  to  compel  an  examination  j 
oount  of  the  ballots  cast  in  any  ward  whenever  ten  or  more  quaLV^ 
voters  should  say  to  them  in  writing  that  they  had  reason  to  be1.»-^^* 
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at  tlie  ward  returns  were  erroneous,  and  specify  wherein  they  deemed 

em  in  error. 

Statement's  from  every  ward  of  the  district  in  writing,  signed  by  ten 

more  qualitied  voters  from  tlie  wards  respectively,  saying  they  had 
ason  to  believe  that  the  returns  of  the  ward  officers  were  erroneous, 
'ecifyinjcr  "  that  all  the  ballots  cast  for  Walbridge  A.  Field,  as  member 

Congrress,  had  not  been  counted  and  credited  to  him,  and  that  more 
illots  were  credited  to  Benjamin  Dean  as  member  of  Congress  than 
precast  for  him,"  had  been  tiled  with  the  city  clerk.    The  complaint 

l)e  made  is  not  as  to  the  manner  in  which  the  election  by  the  ward 
ticers  has  been  conducted  ;  it  does  not  go  to  any  wrongful  act  of  these 
Bcrrs,  but  is  directed  specifically  to  the  ascertained  result,  tlie  returns 
*de  by  these  officers.  The  object  to  be  acco;uplished  is  to  have  an 
:«mination  and  count  of  the  ballots  by  the  board  of  aldermen.  The 
mplaint  can  only  be  a«  to  the  result  of  the  count  of  the  ballots  by  the 
^rd  officers. 

This  specification  of  error  is  to  be  by  jiersons  who  were  in  no  way 
»M)uected  with  the  count  of  the  ballots  ;  by  persons  who  cast  the  ballots 
rd  who  have  reason  to  believe;  that  there  has  been  error  in  their  count. 
Statements  by  such  persons  could  hardly  be  more  8i)ecific  than  those 
ed  in  this  case,  "  that  all  the  ballots  cast  for  Walbridge  A.  Field  had 
►t;  been  counted  and  credited  to  him,  and  that  more  ballots  had  been 
edited  to  Benjamin  Dean  than  were  cast  for  hiiu.'' 
It  is  the  opinion  of  your  committee  that  these  statements  were  sutR- 
3iit  in  law  to  authorize  the  examination  and  count  of  the  ballots  cast 

the  several  wards  by  the  board  of  aldermen. 

The  law  of  Massa(5husetts  in  terms  declares  that  the  returns  as 
iiended  by  the  board  of  aldermen,  the  count  of  the  ballots  by  them, 
lall  "stand  as  the  true  returns  of  the  ward."  This  count  is  the  final, 
le  ascertained,  result  of  an  election  held  in  the  manner  prescribe<l  by 
le  legislature  of  the  8tat-e  for  holding  elections  for  Representatives  in 
pngress,  and  must  stand  as  showing  the  choice  of  the  people  of  that 
i»trict  for  that  Kepresentative,  unless  it  be  shown  to  the  House  of 
■©presentatives,  judging  of  the  election  of  one  of  its  members,  not  to 
o  true  by  evidence  other  than  the  ward  counts,  which  are  by  this  count 
^viewed  and  corrected. 

Sotwithstanding  it  appears  from  the  evidence  of  the  ward  officers 
t^^mselves  and  others  who  witnessed  the  manner  of  holding  the  elec 
OTj  by  the  ward  officers,  and  the  counting  by  them  of  the  ballots,  that 
*cir  counts  were  carefully  made — and  they  have  no  reason  to  be- 
®ve  that  they  were  not  correctly  made — they  are  insufficient  to  show 
^at  the  subsequent  count  is  untrue,  and  are  incompetent  to  that  pur- 
^^}  for,  by  law,  the  count  by  the  aldermen  is  one  in  review  and 
^  correction  of  these  counts,  and  instead  of  them  is  to  stand  as  the 
^e  return  of  the  election.  That  rule  of  law  that  would  allow  this 
oald  be  like  unto  one  which  would  hold  the  reversed  judgment  of  an 
^ferior  court  evidence  sufficient  to  show  the  reversing  judgment  of  the 
tiperior  court  to  be  erroneous.  To  state  the  proposition  is  to  show  its 
^soundness. 

Supervisors  of  elections  for  each  of  the  wards  in  said  district  were 
^pointed  by  the  judge  of  the  circuit  court  of  the  United  Stsites  for  the 
iTcuit  in  which  said  district  was  situated.  These  supervisors  were  pres- 
t)t  at  the  several  ward  meetings  at  which  this  election  was  held,  and 
fterward  certified  and  made  returns  of  the  votes  received  by  the  two 
Undidates  to  the  chief  supervisor. 

According  to  these  several  returns  Benjamiu  De^bat^ftfcvc^^^'^ 
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votes,  Wal bridge  A.  Field  received  9,276  votes,  and  there  were  **  twenty- 
five  additioual  votes  cast  for  Walbridge  A.  Field,  of  fourth  district,  uot 
counted." 

Sections  2011,  2012,  2013,  2014,  2015,  2010,  2017,  2018,  and  2019  of 
the  Revised  Statutes,  which  were  enacted  as  amend  mentis  to  an  act 
approve<l  May  31,  1870,  entitled  ''An  act  to  enforce  the  rights  of  citi- 
zens of  the  United  States  to  vote  in  the  several  Stiites  of  this  Union,  and 
for  other  pmj)oses,''are  the  jirovisions  of  law  under  which  supervisors- 
of  elections  are  api)ointed  and  their  duties  j)re8cril)ed. 

These  sections  are  as  follows  : 

8kc.  2011.  WluMiever.  in  ;my  city  or  town  luivinjx  upward  of  twenty  thonsand  in- 
babitantH,  thm*  an*  two  citizens  tlien*ot*,  or  whent^ver, in  any  cronnty  or  parish,  inauy 
CongroHsional  <li>tri<'r,  there  are   ten    citizens  tbereof. of  jjood  standing,  who,  prior  tO' 
any  regiKtrati«)n  of  voters  for  an  election  for  Kei»resentativ»^  or  Delegate  in  the  Cou- 

grens  of  the   United  States,   or  prior  to  any  eh'Ciiou  at  which  a  Representative  or' 
'elegate  in  Congress  is  to  he  voted  fi»r,  uniy  niakt*  known,  in  writing,  to  the  judge  ot 
the  circuit  court  of  the  United  States  fur  the  circuit  wherein  such  city  or  town,  eouuty 
or  parish,  is  situated,  their  desire  to  have  such  registration,  or  such  election,  or  both, 
guarded  antl  scrutinized,  the  judge,  within  not  less  than  ten  days  prior  to  the  regis- 
tration, if  one  there  he,  or,  if  no  registration  he  recjuired,  within  not  less  than  ten  day  it- 
prior  to  the  election,  shall  open  the  circuit  court  at  the  most  convenient  point  in  tii»- 
circuit. 

Skc.  2012.  The  court,  when  so  opened  l»y  the  judge,  shall  proceed  to  appoint  an<L 
tfouunission,  fnnii  day  to  day  and  from  time  to  time,  and  under  the  hand  of  the  jud^e^^ 
and  under  the  seal  <»f  the  court,  for  each  election  district  or  voting  precinct  in  Hne)^ 
city  or  town,  or  for  such  election  district  or  V(»ting  precinct  in  the  Conj^ressionaK' 
district,  aH  may  have  applied  in  the  manner  hereinbefore  prescribed,  and  to  revoke^ 
change,  or  renew  such  appointment  from  time  to  time,  two  citizens,  residents  of  th^^^ 
city  or  town,  or  of  the  election  district  or  voting  precinct  in  the  county  or  parish^- 
who  shall  be  of  different  political  ])artie8,  and  able  to  read  and  write  the  Euglialm. 
language,  and  who  shall  be  known  and  designated  as  su])ervisorR  of  election.      (Hei 
^$5521,5522.) 

Sec.  2013,  The  circuit  court,  when  opened  by  the  judge  as  re<]uired  in  the  two  pre 

oeding  sections,  shall  therefrom  and  thereafter,  and  up  to  and  including  the  day  fol 

lowing  the  day  of  election,  be  always  open  for  the  transaction  of  businesH  nuderthii " 

title,  and  the  powers  and  jurisdiction  hereby  granted  and  conferred  shall  be  oxercii 
as  well  in  vacation  as  in  term  time;  and  a  judge  sitting  at  chambers  shall  have  th« 
same  powers  and  jurisdiction,  including  the  power  of  keeping  order  and  of  pnnishini 
any  contempt  of  his  authority,  as  when  sitting  in  court. 

bEC.  2014.  Whenever,  from  any  cause,  the  judge  of  the  circuit  court  in  any  jiidici] 
circuit  is  unable  to  perform  and  discharge  the  duties  herein  imposei),  he  is  roquired  t>« 
select  and  assign  to  the  performance  thereof,  in  his  place,  such  one  of  the  judges  of  tlM.< 
district  courts  within  his  circuit  as  he  may  deem  best;  and  uptm  such  aelectiou  an 
assigoraent  being  ma<le,  the  district  judge  so  designated  shall  perform  and 
in  the  place  of  the  circuit  judge,  all  the  duties,  powers,  and  obligations  imposed 
•onferred  upon  the  circuit  judge  by  the  provisions  hereof. 

8kc.  2015.  The  preceding  section  shall  be  construed  to  authorize  each  of  the  jndi 
of  the  circuit  courts  of  the  United  States  to  designate  one  or  more  of  the  Judges  of  t 
district  courts  within  his  circuit  to  discharge  the  duties  arising  under  this  title. 

Sec.  2016.  The  supervisors  of  elections  so  appointed  are  authorized  and  required 
attend  at  all  times  and  places  tixeii  for  the  registration  of  voters  who,  being  rec^ 
tered,  would  be  entitled  to  vole  for  a  Representative  or  Delegate  in  Congress,  ana 
challenge  any  person  otlering  t<»  register;  to  attend  at  all  times  and  places  when  ^. 
names  of  registered  voters  may  be  marked  for  challenge,  and  to  cause  such  naiuesi 


istered  as  they  may  deem  proper  to  be  so  marked;  to  make,  when  required,  the  li^ ^ 

or  either  of  them,  provided  for  in  section  two  thousand  and  twenty-six,  and  verify  *•"  3 
same;  and  upon  any  occasion,  and  at  any  time  when  in  attendance  upon  the  da i^t^  t 
herein  prescribed,  to  persoually  inspect  and  scrutinize  such  registry,  and,  forpurpo^ 
ef  identification,  to  affix  their  signature  to  each  page  of  the  original  list,  and  of  e; 
copy  of  any  such  list  of  registered  voters,  at  such  times,  upon  each  day  when  any 
may  be  received,  entered,  or  registered,  and  in  such  manner  as  will,  in  their  iim^j 
ment,  detect  and  expose  the  improper  or  wrongful  rem<»val  thereform,  or  addi  ^ 
thereto,  of  any  name. 

8ec.  2017.  The  supervisors  of  election  are  authorized  and  required  to  attend 
times  and  places  for  holding  elections  of  Representatives  orllelegates  in  Congress* 
for  counting  the  votes  cast,  at  such  elections;  to  challenge  any  vote  offered  by 
penon  whose  legal  qualilicatious  the  supervisors,  or  either  of  them,  may  doubt; 
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in  where  the  ballot-boxes  are  kept  at  all  times  after  the  polls  are  open  until 
te  cast,  at  such  time  tiud  place  has  been  counted,  the  canvass  of  all  votes  polled 
jmpleted,  and  the  proper  and  requisite  certificates  or  returns  made,  whether 
icates  or  returns  be  reipiired  under  any  law  of  the  lluiteil  States,  or  any  State, 
il,  or  municipal  law,  and  t<»  personally  inspect  aud  scrutinize,  from  time  to 
I  at  all  tinu's,  on  the  day  of  election,  the  manner  in  which  the  voting  is  done 
way  and  method  in  which  the  poll-books,  registry-lists,  and  tallies  or  check- 
bether  the  same  are  required  by  any  law  of  the  United  States,  or  any  State, 
il,  or  municipal  law,  are  kept. 

18.  To  the  end  that  each  candidate  for  the  office  of  Representative  or  DelegatA 
ess  may  obtain  the  benefit  of  every  vote  for  him  cast,  the  supervisors  of  elec- 

and  each  of  them  is,  required  to  personally  scrutinize,  count,  and  canvass 
ot  in  their  election  district  or  voting  precinct  cast,  whatever  may  be  the  in- 
t  on  the  ballot,  or  in  whatever  box  it  may  have  been  placed  or  be  found  ;  to 
1  forward  to  the  officer  who,  in  accordance  with  the  provisions  of  section  two 

and  twenty-live,  has  been  designated  as  the  chief  supervisor  of  the  judicial 
1  which  the  city  or  town  wherein  they  may  serve,  acts,  such  certiticates  and 
f  all  sufdi  ballots  as  such  officer  may  direct  aud  require,  and  to  attach  to  the 
ist,  and  any  and  all  copies  thereof,  and  to  any  certificate,  statement,  or  re- 
ether  the  saiiu»,  or  any  part  or  portion  thereof,  be  required  by  any  law  of  the 
tates,  or  of  any  State,  Territorial,  or  nmnicipal  law,  aiij'  statement  touching 

or  accuracy  of  the  registry,  or  the  truth  or  fairness  of  the  election  aud  can- 
ich  the  supervisors  of  the  election,  or  either  of  them,  may  desire  to  make  or 
r  which  should  properly  and  hooestly  be  luade  or  attached,  in  order  that  the 
7  become  known. 

19.  The  better  to  enable  the  supervisors  of  election  to  discharge  their  duties, 
authorized  and  directed,  in  their  resjiective  election  districts  or  voting  pre- 
I  the  day  of  registration,  on  the  day  w^hen  registered  voters  may  be  marked 
llenged,  and  on  the  day  of  election,  to  take,  occupy,  and  remain  in  such  posi- 
1  time  to  time,  whether  before  or  behind  the  ballot-boxes,  as  will,  in  their 
,,  best  enable  them  to  see  each  person  offering  himself  for  registration  or 
x>  vote,  and  as  will  best  conduce  to  their  scrutinizing  the  manner  in  which 
tration  or  voting  is  being  conducted;  and  at  the  closing  of  the  polls  for  the 

of  votes,  they  are  required  to  place  themselves  in  such  position,  in  relation 
Hot-boxes,  for  the  purpose  of  engaging  in  the  work  of  canvassing  the  ballots, 
oable  them  to  fully  perform  the  duties  in  respect  to  such  canvass  provided 
id  shall  there  remain  until  every  duty  in  respect  to  such  canvass,  certificates, 
kUd  statements  has  beeu  wholly  completed. 

provisions  of  law  were  not  enacted  by  Congress  in  pursuance 
nstitutional  power  to  ^^  make  or  alter  "  regulations  as  to  the  man* 
olding  elections  for  Representatives  in  Congress, 
are  not  certainly  to  operate  even  to  the  supervision  of  an  elec- 
a  single  polling  place  in  a  city  or  county  which  may  constitute 
>art  of  an  election  district,  but  shall  only  operate  when  a  certain 

of  citizens  shall  make  known  in  writing  to  a   United  States 
leir  desire  to  have  the  election  "  guarded  and  scrutinized.^ 
lanner  of  hohling  such  an  election  is  in  no  way  regulated. 

officers  are  designated  as  "  supervisors  o.f  elections."  They  are 
ed  by  the  judges  of  the  Federal  courts  as  instruments  in  the 
of  "  enforcing  the  rights  of  citizens  of  the  United  States  to  vote 
3veral  States;  ^'  not  managers  of  an  election,  but  guardians  and 
sers  of  an  election  managed  by  others,  officers  of  the  States, 
are  to  attend  at  all  times  and  places  for  holding  elections  for 
ntatives  in  Congress,  and  for  counting  the  votes  at  such  eleo* 
order  that  they  may  challenge  votes  and  inspect  and  scrutinize 
ner  in  which  the  voting  is  done,  but  they  are  not  to  receive  or 
ipon  the  legality  of  any  vote,  or  regulate  the  manner  in  which 
ng  is  done.  On  the  day  of  election  and  at  the  places  of  holding 
ion  they  are  to  take,  occupy,  and  remain  in  such  position  as  will 
Me  them  to  see  each  person  voting,  scrutinize  the  manner  in 
he  voting  is  being  conducted,  and  at  the  closing  of  the  polls 
I  to  put  themselves  in  such  a  position  in  relation  to  the  ballot- 
or  the  purpose  of  engaging  in  the  work  of  canvassing  the  bal- 
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lots,  as  will  enable  tbem  to  fully  perform  their  duties  in  respect  to  suck 
cauva«H  herein  provided,  but  they  are  not  to  be  in  position  enabling 
them  to  receive  a  vote,  coiduet  an  electicm,  or  contiol  a  ballot-box. 

Each  of  these  supervisors  is  recjuired  '''personally  to  scrutinize,  count,, 
and  canvass  each  ballot  in  their  eU'ction  district  cast; "  not  as  a  board  of 
election  nianii^iers,  to  ascertain  the  number  of  ballots  cast  and  for  whom 
cast,  and  as  such  board  to  make  returns  thereof  to  theSUiteotficer  who 
shall  certify  that  result,  or  the  House  of  Kepresentatives,  who  shall  judge 
of  that  return  ;  but  each  oneperscmally  is  to  scrutinize,  count,  and  canvass 
each  ballot  cast  in  his  voting  precinct,  and  make  *'  nuch certificate  and  re- 
turn of  all  such  ballots  "  as  may  be  directed  and  required  by  the  chiei 
supervisor  from  whom  he  received  his  appointment.  They  make  re- 
turns only  of  what  they  have  seen  in  the  management  of  the  election,  to 
the  chief  supervisor  appointed  by  the  judge  of  the  circuit,  "  in  order  thai 
the  facts  may  become  known."  *'  Become  known  "  through  these  super- 
visors, these  witnesses  for  the  courts  having  jurisdiction  of  the  ofieuses 
created  in  these  acts,  enacted  to  **  enforce  the  rights  of  citizens  of  the 
United  States  to  vote  in  the  several  States  of  the  Union,  and  for  other 
purposes." 

Further  than  the  returns  made,  which  do  not  in  terms  show  a  count 
maile  by  these  supervisors,  except  as  to  the  returns  from  the  eighteenth 
ward,  the  evidence  does  not  show  that  the  supervisors  counted  the  vote» 
in  the  wards  comprising  the  election  district.  So  that,  in  the  determi- 
nation of  the  value  of  those  returns  as  evidence  in  this  case,  their  only 
value  is  in  their  official  character. 

The  undersigned,  believing  that  they  are  not  counts  made  and  results 
ascertained  in  pursuance  of  any  law  made  **  to  regulate  the  manner  of 
holding  elections  for  Representatives  in  Congress,"  hold  that  they  are 
insufficient  to  set  aside  the  result  found  in  this  case  according  to  the 
law  of  the  State  of  Massachusetts,  the  certified  return  of  the  board  of 
aldermen. 

It  is  averred  by  the  contestant  that  the  count  by  the  aldermen,  upon 
which  rest«  the  right  of  the  returned  member  to  his  seat,  was  made  by 
three  members  of  the  board  of  aldermen  in  private  and  not  in  the  pres- 
ence of  the  public;  that  it  was  made  without  notification  to  the  contest- 
ant, or  the  supervisors  of  election,  appointed  in  pursuance  of  the  United 
States  statutes,  and  that  these  supervisors  were  not  pertnitted  to  be,  and 
were  not  in  fiict,  present  at  the  recount  of  the  ball  jCs  by  the  aldermen, 
and,  as  inference  from  these  fa<5ts,  it  is  averred  that  the  count  of  the 
aldermen  did  not  show  the  true  number  of  votes  cast  for  the  parties  to 
this  contest.  It  is  not  insisted  that  because  of  these  facts  the  count  of 
the  ahlermen  is  void,  but  that  they  so  discredit  the  count  that  it  may 
not  be  set  up  as  the  true  i*eturn  of  the  election  as  against  the  counts 
made  in  the  wards.  The  evidence  shows  that  no  notice  of  the  examina- 
tion and  count  of  the  ballots  by  the  aldermen  was  given  to  the  super- 
visors of  the  election  or  to  either  of  the  parties  to  the  cont'CSt,  and  that 
none  of  these  parties  were  present.  The  committee  who  made  the  count 
was  appointed  for  this  purpose  by  public  action  of  the  board  of  ailder- 
men  on  the  day  immediately  preceding  that  of  the  election,  and  it  wasi 
appointed  in  pursuance  of  a  public  statute  of  the  State. 

There  is  no  evidence  that  there  was  any  exclusion  of  any  person,  sa  . 
pervisor  or  candidate,  from  the  count.  The  count  was  made  by  iHim 
committee  in  one  of  the  rooms  of  the  city  hall,  and  with  the  aid  of  tli*  . 
assistant  city  clerk  and  the  clerk  and  assistant  clerk  of  committees 
the  board  of  aldermen.  At  times  during  the  count  the  city  clerk  an 
city  attorney  were  present.    The  door  of  the  room  in  which  the  coui 
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Mras  made  was  not  kept  locked.     The  count  required  the  larger  part  of 
fwo  days,  and  both  parties  knew  it  was  to  be  made. 

The  count  was  made  during  the  iiine^  at  the  place,  and  in  the  manner 
required  by  law.  There  is  no  law  requiring  the  presence  of  any  person 
other  than  the  committee,  unless  it  he  found  in  that  regulating  the 
tfl^aties  of  the  supervisors  of  election. 

The  sole  object  of  the  act  of  Congress,  of  which  the  sections  of  the 
li* vised  {Statutes  hereinbefore  set  forth  are  a  part,  was  to  enforce  *'the 

gbt  of  the  citizen  to  vote  and  to  secure  that  vote  to  the  candidate  for 

bom  intended.''  To  that  end  it  is  juovided  that  th(\se  supervisors 
»liall  attend  at  thejdaces  for  holding  the  elections  for  Representatives,  and 
oouutiug  the  votes  cast  at  such  election,  and  to  remain  where  the  bal- 
lot-boxes are  kept  at  all  times  After  the  polls  are  open  until  every  vote 
east  at  such  time  has  been  counted  and  the  canvtiss  completed.  Bvi- 
dently  this  only  required  the  supervisors  to  be  at  the  place  where  the 
©lection  is  held,  in  the  precinct  or  polling-place  for  which  they  are  ap- 
pointed, and  not  at  the  place  where  the  returns  from  all  the  precincta 
t^re  carried  for  examination,  recount,  and  consolidation. 

At  this  place  there  is  no  vot«  which  may  be  challenged,  no  ballot-box 
opened  for  the  reception  of  votes ;  there  is  nothing  which  may  be  done 
^y  tlie  supervisors  appointed  for  a  precinct  to  "  guard  and  scrutinize '^ 
the  election  there  held. 

There  being,  then,  no  violation  of  law  in  the  manner  of  the  count  by 
the  committee  of  aldermen,  and  none  requiring  the  presence  at  or  the 
participation  in  this  count  by  the  twenty  supervisors  appointed,  two 
^a45li  for  the  several  precincts  or  polling-places  in  the  district,  we  think 
*^hat  count  is  in  no  degree  discredited. 

M^e  therefore  find  that  the  result  of  the  election  in  the  third  Congres- 
^onal  district  of  the  State  of  Massachusetts  for  a  Kepresentative  to  the 
^orty-tifth  Congress,  ascertained  in  the  manner  prescribed  by  the  law» 
•^  that  State,  is  that  Walbridge  A.  Field  received  9,320  votes  and  Ben- 
jamin Dean  received  9,315  votes ;  and  that  the  former,  having  received 
the  highest  number  of  v^otes,  is  duly  elected. 

^Ve  recommend  the  adoption  of  the  following  resolutions  as  a  substi- 
tute for  the  resolutions  reported  by  the  majority  of  the  committee: 

Jiesolvedj  That  Walbridge  A.  Field  is  entitled  to  a  seat  in  this  House 
**  a  Representative  in  the  Forty-fifth  Congress  from  the  third  district 
^f  Massachusetts. 

Mesolved^  That  Benjamin  Dean  is  not  entitled  to  a  seat  in  this  House 
•?  a  Bepresentative  in  the  Forty-fifth  Congress  from  the  third  Congrea- 
Bional  district  of  Massachusetts. 

MILTON  A.  CANDLER^ 
FRANK  HISCOCK. 
J.  M.  THORNBURGH. 
JNO.  T.  WATT. 
H.  PRICE, 
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JOHN  S.  RICHARDSON  vs.  JOSEPH  H.  RAINEY. 

First  Congressional  District  of  South  Carolina. 

Charges  of  intimidation,  violence,  and  military  interference  and  of  irregularities  and 
informalities  at  the  polls. 

Jleldf  That  violations  of  the  election  laws  that  are  purely  directory  in  their  character^ 
if  no  fraud  be  shown  to  have  resulted  therefrom,  cannot  vitiate  an  election.  It 
is  wholly  different  when  mandatory  provisions  are  violated.  In  the  latter  caM 
the  election  is  void. 

It  need  not  be  that  there  is,  at  the  time  of  voting,  the  presence  of  force  or  the  pres- 
ent fear  of  actual  bodily  hurt;  but  the  fear  of  harm,  of  social  oetraoism,  of  relig- 
i(ms  wrath  if  brought  to  bear  upon  the  body  of  voters,  or  if  exercised  to  any  great 
extent,  and  if  so  general  as  to  affect  the  result,  and  the  general  result  cannot  be 
ascertained  from  the  returns,  the  election  is  void. 

The  sending  of  United  Stat<.^s  troops  into  South  Carolina  in  October,  1876,  the  nsea 
made  of  their  presence  produced  a  marked  and  controlling  effect  upon  the  election^ 
sufficient  to  justify  declaring  void  the  election  of  November  7. 

A  minority  can  only  elect  where  the  majority  with  full  opportunity  to  vote  as  they 
chose,  unrestrained  by  undue  influences,  refrained  through  apathy  or  neglect  from 
voting.  But  when  undue  influences  have  been  brought  to  boar  upon  the  mass  of 
voters,  and  they  have  voted  subject  to  these  influences,  although  the  full  extent 
of  these  influences  cannot  be  arrived  at,  the  entire  election  should  be  voided,  al- 
though a  minority  may  have  voted  free  from  such  influences. 

This  report  was  recommitted  to  the  Committee  on  Elections  May  18, 
1878. 


May  18, 1878. — Mr.  Ellis,  from  the  Committee  on  Elections,  submitted 

the  following 


REPORT: 


The  first  Congressional  district  of  Sonth  Carolina  is  composed  of 
eight  counties — Sumter,  Darlington,  Williamsburg,  Georgetown,  Horry, 
Marion,  Marlborough,  and  Chesterfield. 

At  the  general  election  held  in  that  district  on  the  7th  of  November, 
1876,  John  S.  Rich<ardson  and  Joseph  H.  Bainey  were  voted  for  to  rep- 
resent said  district  in  the  Forty-fifth  Congress.  According  to  th 
returns,  as  filed  in  the  office  of  the  secretary  of  state,  the  note  was 
follows : 


Coantiea. 


tn  Darlbifi^n  Couuty  . . . 

In  Samtor  County  

In  Willifuntbarg  County 
In  Georgetown  County . . 
In  Chesteraeid  County  . . 
In  Marlborough  Cotmty 

In  Marion  County 

In  Horry  County 

Total 


Rainey. 

Riohardao^bi^ 

3,514 

^   •74T 

8,849 

^  381 

2,871 

;i*  ^ 

2,684 

^«  m 

961 

^•«tt 

1,809 

"^.•tt 

2,502 

3s»148 

508 

m^iii 

18,108 

s.o,8ri 
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ijority  for  contestee  of  1,528  in  the  entire  district  Upon  this 
k  certificate  of  election  was  issued  to  him,  and  he  was  sworn  in 
lupies  the  seat  in  Congress  from  the  first  Soath  Carolina  dis- 

in  the  legal  time  the  contestant  filed  his  protest  and  notice  of 
claiming  that  certain  counties  of  said  district  should  be  rejected 
d  count  for  intimidation,  violence,  and  military  interference  with 
.  election,  and  that  certain  polls  in  said  counties  should  be  re- 
n  various  informalities,  which  are  fully  set  foith  in  his  notice  of 

3ut  burdening  this  report  with  the  notice  of  contest,  which  is 
Q  pages  1-11  of  the  report,  the  grounds  upon  which  contestant 
is  contest  are  substantially  as  follows : 

!'hat  the  Government  of  the  Unit^  States  without  cause,  other 
influence  the  result  of  the  election  in  the  interest  of  contestee 
Republican  party,  sent  troops  to  many  polling  places  in  four 
)  of  the  first  district,  and  that  the  effect  of  the  presence  of  said 
orces  of  the  United  States  was  such  as  to  greatly  influence,  if 
hange,  by  intimidation,  the  result  in  said  counties, 
hat  the  presence  at  the  polls  and  the  attendance  at  political 
:&  during  the  canvass  of  colored  militia  armed  and  organized, 
general  arming  of  colored  clubs  and  their  threats  against  colored 
ats,  created  such  alarm  and  intimidation  as  to  materially  affect 
lit  of  said  election,  and  not  wholly  to  change  it 
hat  the  intimidation  and  threats  of  social  and  religious  ostra- 
d  persecution  made  by  colored  Republican  social  and  religious 
itions  materially  affected  and  changed  the  result  of  the  election 
jounties. 

3ontestant  urges  the  following  grounds  of  objection  to  the  count- 
ertain  polls  in  certain  counties,  as  follows : 

Arlington  County,  as  follows : 

that  the  managers  of  election  appointed  for  the  varions  precincts  established 
oanty  did  not  cbmply  with  a  condition  precedent  to  their  action  as  snch 
I,  inasmuch  as  no  oath  taken  and  subscribed  by  any  of  them  was  filed  in  the 
iecretary  of  state,  as  required  by  law,  there  beine  at  the  time  no  clerk  of 
ty  duly  qualified  with  wnom  said  oaths  conld  be  nled. 
that  Federal  officers  (deputy  marshals  and  others),  intense  Republican  par- 
ade use  of  tlie  presence  of  troops  in  said  county  to  intimidate  electors, 
at  every  poll  iu  Haid  county  large  numbers  were  overawed — some  kept  from 
iltogether,  and  others  forced  to  vote  the  Republican  ticket  aeainst  their  wiU. 
hat  the  State  militia  and  other  armed  Republicans  collected  large  numbers 
ind  private  arms  at  and  near  the  points  at  which  polls  were  opened  at  the 

established  at  Darlington  Court-House,  Society  Hill,  and  Florence.  The 
I  of  arms  at  the  polls,  as  stated  in  this  specification,  was  with  the  knowl- 
(in  one  instance  at  least)  upon  the  suggestion  of  deputy  marshals  of  the 
tates  of  America,  all  Republicans. 

;  at  Manchester  precinct  the  ballots  cast  were  not  counted  according  to  law. 
.  at  Concord  precinct  one  William  J.  Andrews,  who  was  candidate  upon  the 
an  ticket,  and  is  returned  as  elected  to  a  seat  in  said  assembly,  was  and  acted 
the  United  States  supervisors  of  election. 

i  at  Wedgefield  precinct  one  Mansfield  McLaurin,  who  was  appointed  and 
slerk  of  the  board  of  managers,  did  not  take  the  oath  of  office  prescribed  by 
sondition  precedent  to  be  taken  by  said  clerk,  and  that  a  poll-list  was  udt 
lid  precinct  according  to  law. 

i  the  poll  at  Johnston's  Store  precinct  was  not  opened  at  the  hour  designated 
>r  for  fifty  minutes  thereafter. 

Hampton  Cain,  who  was  appointed  andaoted  as  clerk  of  the  board  of  man- 
this  precinct,  did  not  take  the  oath  of  office  prescribed  by  law  as  a  condition 
t  to  be  taken  by  such  clerk. 
)  a  poll-list  was  not  kept  at  this  poll  acconling  to  law. 

L  Mis.  58-1—16 
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4.  That  the  ballots  cast  at  this  precinct  wore  not  counted  according  to  law,  bate 
the  namber  of  tickets  were  conuted,  and  no  account  or  tally-list  of  the  ballots  c 
for  any  person  or  persons  voted  for  was  kept  by  either  manager,  supervisor,  or  ol 
of  the  managers  at  said  Johnston's  Store  precinct. 

5.  That  the  managers  of  this  precinct  did  not  proceed  immediately  at  the  close 
the  election  to  count  the  ballots  cast,  but  did  there,  contrary  to  law,  adjourn  tfc 
board  for  some  time,  to  wit,  twenty  minutes,  before  proceedinii;  to  count  said  vote 

1.  That  at  Privateer  precinct  the  managers  did  not  open  the  poll  at  the  hour  fi^ 
by  law  for  opening  the  same  nor  for  one  hour  and  a  half  thereafter. 

2.  That  the  person  who  acted  as  clerk  at  this  precinct  did  not  take  the  oath  of  of 

ftrescribed  bylaw  for  such  clerk  to  take,  and  that  no  poll-list  was  kept  according 
aw. 

3.  The  managers  of  election  at  said  Privateer  precinct  failed  to  administer  to  si 
and  every  person  who  voted  thereat  the  oath  required  as  condition  precedent  by  I 
to  be  administered  to  each  person  ottering  to  vote  at  said  election  nor  was  such  oi 
taken  by  aoy  person  who  voted  at  said  precinct ;  and  that  a  large  number  of  perso 
to  wit,  two  hundred  and  fifty-two,  were  then  allowed  to  vote,  and  did  vote  withi 
taking  such  oath. 

1.  That  atStateburgh  precinct,  one  George  Patterson,  who  acted  as  clerk  of  the  boi 
of  managers  of  such  poll,  did  not  take  the  oath  of  office  prescribed  as  a  conditi 
precedent  by  law  to  be  taken  by  such  clerk,  and  that  a  poll-list  was  not  kept  at  so 
poll  according  to  law. 

1.  That  at  Carter's  Crossing  precinct  H.  G.  Shaw,  who  was  not  a  manager,  set 
as  clerk  of  the  board  of  managers  without  taking  the  oath  of  office  prescribed  ai 
condition  precedent  by  law  to  be  taken  by  such  clerk,  and  that  the  poll-list  kept 
said  poll  was  kept  by  him,  and  was  not,  therefore,  such  poll-list  as  was  requixtMLl 
law. 

That  the  board  of  county  canvassers  of  said  county  did.  contrary  to  law,  open  mai 
of  the  boxes  containing  the  baUots  cast  after  said  boxes  nad  been  sealed  by  the  mp 
ager;  that  is  to  say,  the  boxes  of  the  following  precincts,  to  wit:  Sumter  No.  1,  P 
vateer,  Stateburgh,  Providence,  Rafting  Creek,  S^^ng  Hill,  Bishopville,  Lynchbnrg 
Shiloh,  MayesvilTe,  Johnston's  Store,  and  Swimming  Pens ;  and  that  ballots  deposit 
in  some  of  said  boxes,  to  wit,  those  of  Rafting  Creek,  Stateburgh,  and  Privateer,  wi 
counted  by  said  canvassers  after  opening  said  boxes  as  aforesaid. 

That  United  States  troops  were  stationed,  immediately  before  and  during  such  el« 
tion,  in  said  county  of  Sumter,  to  wit,  at  Sumter  Court-House,  and  did  intimida' 
overawe,  and  force  many  persons  to  vote  the  Republican  ticket  and  for  the  said  Raise 
and  prevent  many  other  persons  from  voting  for  this  contestant  who  would  otherr: 
have  vo'ted  for  him. 

That  a  large  number  of  persons,  to  wit,  eight  hundred  persons,  who  voted  moretk. 
once,  or  who,  though  not  qualified  to  vote,  were  allowed  to  vote  and  did  vote  at  t 
various  polls  in  said  county  in  said  election. 

That  this  contestant  therefore,  and  for  the  reasons  stated,  asks  and  demands  tb 
the  ballots  cast  at  the  said  several  polls  in  said  county  of  Sumt«r  shall  be  rejected  lu 
entirely  excluded. 

In  Georgetown  County 

1st.  In  that  the  commissioners  of  election  for  said  county  met  and  organized  at 
boardof  county  canvassers  on  the  8th  day  of  November,  1876,  instead  of  the  Tuesd 
next  following  said  election,  as  plainly  directed  by  the  fifteenth  seetion  of  chapta' 
of  the  general  statutes  of  the  State. 

2d.  In  that  neither  the  chairman  of  the  board  of  managers  nor  one  of  them  to 
designated  in  writing  by  the  board,  did  deliver  to  the  commissioners  of  election  i 
poll-list,  the  boxes  containing  the  ballots,  and  the  written  statement  of  the  results 
the  election  in  his  precinct ;  and  this  is  true  as  to  each  and  every  precinct  in  tf 
county,  contrary  to  the  explicit  directions  of  the  third  section  of  the  act  of  1872  i 
vol.  slat.,  page  171). 

3d.  In  that  the  couuty  board  of  State  canvassers,  as  such,  did  receive  from  persc 
other  than  the  several  precinct-chairmen  of  board  of  managers,  or  one  of  them  dea 
nated  in  writing,  the  poll-list,  the  boxes  containing  the  ballots,  and  the  statementt 
the  result  of  the  election  at  the  several  precincts  in  said  county. 

4th.  In  that  said  board  refused  to  receive  the  protest  of  the  citizens  of  the  ooiLS 
and  consider  the  same,  with  the  proofs  offered  to  sustain  them,  against  the  illegal  g^ 
duct  of  the  said  election  at  the  Sautee,  Brown's  Ferry,  Brooks  Green,  and  other  el 
tion  precincts  in  said  county. 

5th.  In  that  said  board  actually  refused  to  count  the  votes  of  the  county,  asj? 
scribed  in  the  sixteenth  section  of  chapter  8,  general  statutes,  page  31. 

6th.  In  that,  having  refused  to  count  the  votes  of  the  county,  the  said  board  oe^ 
theless  violated  the  sanctity  of  the  seals  of  the  boxes  containing  the  ballots,  and  ts^ 
from  said  boxes  certain  papers  contained  therein. 
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7th.  Id  that  the  said  election  was  illegally  conducted  in  almost  every  respect  re- 

2 aired  by  the  laws  of  the  State,  and  the  refusal  of  said  board  to  hear  the  citizen  in 
efense  of  bis  rights,  based  upon  proofs  of  said  illegality,  is  a  blow  at  the  purity  of 
elections,  the  sategusird  of  the  elective  franchise,  and  at  liberty  itself,  and  so  utterly 
inconsistent  with  the  principles  of  agovenirnent  of  the  people,  for  the  people,  as  to 
merit  the  rebuke  of  every  functionary  of  the  government  whose  duty  it  is  to  jiass  upon 
their  conduct. 

8th.  In  that  the  poll-list,  the  boxes  containing  the  ballots,  and  the  statement  of  the 
result  of  the  election  at  the  several  precincts  in  the  said  county,  were  kept  and  trans- 
ported after  the  election  by  persons  other  than  the  chairman  of  the  board  of  managers, 
or  one  of  thera,  designated  in  writing  before  the  said  poll-list«,  boxes,  and  statements 
were  delivered  to  the  county  canvassers. 

l8t.  In  that  at  Grier's  precinct  the  board  of  managers  of  election  were  not  properly 
organized  as  «nch  as  the  law  requires ;  they  were  not  sworn  as  managers,  nor  was  the 
clerk  of  the  board  sworn  according  to  law. 

Ist.  In  that  at  Birdville  precinct  the  board  of  managers  of  election  were  not  prop- 
erly organized  as  such  as  the  law  requires ;  they  were  not  sworn  as  managers,  nor  was 
Uie  clerk  of  the  board  sworn  according  to  law. 

Itt.  In  that  at  Santee  precinct  the  iSoard  of  managers  of  election  was  not  properly 
organized  as  such  as  the  law  requires ;  they  were  not  regularly  sworn  as  managers, 
nor  was  the  clerk  of  the  board  sworn  according  to  law. 

Ut.  In  that  at  Brown's  Ferry  precinct  the  said  poll  was  managed  and  conducted  by 
ooly  two  managers,  one  only  of  whom  was  sworn  to  conduct  and  manage  the  said  elec- 
tioD  according  to  law  in  such  case  made  and  provided. 

I>t.  In  that  at  Brown's  Ferry  precinct  the  board  of  managers  of  election  was  not 
|>n>perly  organized  as  such  as  the  law  required ;  they  were  not  regularlv  sworn  accord- 
utgtolaw. 

^.  In  that  the  ballot-box  from  the  Brown's  Ferry  poll  was  carried  by  one  of  the 
niana^ers  of  election  to  the  house  of  J.  Hawley  Jones,  who  is  a  candidate  (upon  the 
BopQblican  ticket,  and  a  political  friend  of  said  Rainey )  for  election  as  county  commis- 
^6r,  and  remained  therr  some  time  before  being  turned  over  to  the  commissioners 
^  •lection.  That  said  }k)x,  when  turned  over,  had  every  indication  of  having  been 
t«mpef«d  with. 

1.  In  that  at  Brooks  Green  jirecinct  the  board  of  managers  of  election  were  not 
Pwperly  organized  as  such  as  the  law  requires;  they  were  not  regularly  sworn  as 
*ttaf(erB,  nor  was  the  clerk  of  the  board  sworn  according  to  law. 

BecaMMe  there  was  at  the  polls  above  mentioned,  to  wit,  at  Santee,  Brown's  Ferry, 
"(•pka  Oreeu,  Grier's,  and  Birdville,  intimidation  of  the  electors  (both  before  and 
Wng  the  election)  who  desired  to  vote  the  Democratic  ticket,  by  threatening  and 
^lent  language  and  conduct,  to  such  an  extent  that  the  electors  were  prevented  from 
pHng  free  expression  of  their  choice  of  candidates  in  casting  their  votes,  to  wit,  at 
'^^  six  hnnored  voters.  Because  a  large  number  of  persons,  to  wit,  five  hundred 
P^iaons,  who  voted  more  than  once,  or  who,  though  not  qualitied  to  vote,  were  allowed 
^^otoand  did  vote  at  the  various  polls  in  said  county  at  said  election. 

The  contestant,  therefore,  and  for  the  reasons  stated,  asks  and  demands  that  the 
Wlotscast  at  the  said  several  polls  in  the  said  couuty  of  Georgetown  shall  be  rejected 
•n<l  entirely  excluded. 

In  Williamsburgli  County: 

l«t.  Becanse  there  was  inaugurated  in  said  county  an  extended  terrorism,  especially 
Jjer  colored  electors,  on  the  part  of  the  colored  citizens  of  said  county,  both  male  and 
f^i^,  all  Republicans,  and  the  political  friends  of  the  said  Rainey,  resulting  in  the 
jtttiQiidatiou  of  great  numbers  of  colort^d  electors,  aud  in  preventing  the  said  electors 
•Pom  voting  the  Democratic  ticket  and  from  voting  for  this  contestant. 

M.  Because  the  political  friends  of  the  said  Rainey,  at  various  voting-precincts  in 
?J^  county,  on  the  day  of  said  election,  and  on  various  days  preceding  said  election, 
^threats  and  exhibitions  of  arms  and  force,  intimidated  and  compelled  colored  elect- 
^"^^  vote  the  Republican  ticket  and  for  said  Rainey,  and  intimidated  and  prevented 
^ber  colored  electors  from  voting  for  this  contestant. 

3d.  Because  a  large  number  of  persons,  to  wit,  three  hundred  persons,  voted  more 
*^  once,  or  who,  though  not  qualitied  to  vote,  were  allowed  to  vote  and  did  vote  at 
^  various  polls  in  said  county  at  said  election. 

4tb.  Because  a  poll  was  opened  at  Levy's  store,  in  said  comity,  on  the  day  of  said 
^eetion,  without  legal  authority  for  opening  or  holding  said  poll,  and  many  ballots, 
7,^t,  five  bnndred  aud  forty  ballote,  were  received  and  counted  as  coming  from  said 
»UgjiipoU.  * 

This  contestant,  therefore,  and  for  the  reasons  stated,  asks  and  demands  that  the 
!^  polled  at  said  Levy's  store,  and  the  said  illegal  votes  in  said  county  of  William&- 
"^^1  be  rejected  and  entirely  excluded. 

■<>QT  memorialist  cUums : 
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Ist.  That  he,  the  naid  John  L.  Richardson,  has  received  a  majority  of  all  the  Ic 
vot«H  cast  at  the  said  general  election  for  the  office  of  inemher  of  Congress  from 
first  Cougrcwsional  district  of  South  Carolina  to  the  Forty  fifth  Congress  of  the  Uni 
Staten,  and  that  he  is  entitled  to  take  said  seat. 

2d.  That  the  said  Jo.seph  H.  Haiiiey  has  not  received  a  majority  of  the  legal  vc 
cast  for  said  office  at  said  election,  and  that  he  is  therefore  not  entitled  to  take  c 
seat  in  said  Congress. 

3d.  That  the  said  Rainey  hnn  not  the  prima  facie  right,  hy  virtne  of  the  certifiG 
he  holds,  to  take  said  seat. 

4th.  That  in  the  event  your  honorable  body  shall  hold  that  this  contestant  is 
entitled  to  said  seat,  your  memorialist  claims,  for  the  various  reasons  set  forth  in 
grounds  of  contest,  that  siiid  seat  shall  be  declared  vacant. 

5th.  Contestant  further  objects  to  the  regularity  and  legality  of  i 
returns,  and  claims  that  the  (5ertiticateof  the  oonte^tee  based  thereoi 
also  irregular  and  illegal. 

To  these  grounds,  and  the  notice  of  contest  based  thereon,  the  m 
testee  pleads  general  and  special  denial,  and  then  sets  upcounter-char( 
of  intimidation,  threats,  and  violence  at  various  polls  in  various  coant 
ill  the  district  upon  the  part  of  contestant  and  his  political  frien< 
whereby  he  alleges  he  was  deprived  of  many  hundred  votes ;  and 
especially  objects  that  the  vote  of  Horry  County  was  not  returned 
conformity  with  law.  Some  other  vague  allegations  of  voters  havi 
repeated  their  votes  are  also  charged  by  him  as  having  been  done 
various  polling-places  to  his  prejudice. 

It  may  be  as  well  right  here  to  dispose  of  the  counter-charges  of  t 
sitting  member.  The  committee  fail  to  lind  them  sustained  by  pro 
Indeed  they  are  not  insisted  upon  in  the  very  able  and  elaborate  ar| 
ments,  oral  and  written,  presented  by  the  distinguished  counsel  i 
oontestee. 

The  eight  hundred  page«  of  printed  testimony  fail  to  show  a  sinj 
instance  of  intimidation  or  attempted  intimidation  upon  the  part 
contestee  and  his  political  friends.  The  evidence  shows  close,  compf 
organization  upon  the  part  of  the  Democrats ;  that  they  had  the  nsi 
demonstrations ;  that  they  resorted  to  the  machinery  usual  in  politic 
campaigns.  True  some  of  the  clubs  gave  certificates  to  colored  men 
their  membership  in  Democratic  clubs,  and  it  was  understood  that  so 
as  bore  these  certificates  should  have  preference  for  employment  t^ 
for  renting  lands. 

The  following  is  a  sample  of  the  avowal  of  the  Democrats  in  thisoc 
nection,  and  is  taken  from  Record,  page  27 : 

SUMTKR,  S.  C,  October  25, 187C 

The  Democratic  executive  coniniittee  recommend  the  adoption  of  the  follow 
pledge. 

J  D.  BLANDING, 
Chairman  Democratic  Executive  Committer 
A.  W.  SuDKR,  Secretary. 

The  State  of  South  Carolina  : 

We,  the  undersigned,  citizenn  of  Sumt-er  County,  hereby  pledge  onrHelves  (eaclft 
himself)  that  we  will  not  assist  or  extend  any  favor  to  any  person  of  either  race 
color  who  shall  vote  for  the  Republican  State  or  county  ticket  at  the  election  on 
November  next;  and  that  we  will,  in  all  business  transactions,  give  the  prefereno^ 
such  persons  as  shall  vote  the  Democratic  State  and  county  ticket  at  said  election 

• 

The  committee  do  not  justify  or  vindicate  this  method  of  inflaenod 
voters.  It  is  wrong,  and  should  be  condemned.  Ko  influences  otl 
than  appeals  to  reason  and  conscience  and  the  peaceful  attempt  to  < 
lighten  the  mind  and  influence  the  judgment  of  the  voter  should  a^ 
be  resorted  to.  The  party  that  threatens  with  loss  of  employmei 
entailing  want,  privation,  and  suttering,  is  just  as  culpable  as  oi 
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who  resorts  to  bribery  to  accomplish  political  ends.  These  preference 
pledges  and  threats  are  also  in  direct  conflict  with  section  5509  Revised 
Statutes  (Tnited  States.  It  is  a  sad  commentary  upon  the  political  con- 
duct of  our  times  that  sach  influences  as  were  sought  to  be  exercised  by 
these  pledges  are  in  frequent,  almost  universal,  practice  in  every  sec- 
tion of  the  country. 

In  the  vast  factories  and  founderies  and  machine-shops,  even  in  navy- 
yards  and  custom-houses  and  Government  departments,  such  influences 
have  been  openly  practiced  and  tolerated  for  years.  But  neither  two 
wrongs,  nor  a  thousand,  can  make  a  right,  and  custom  can  never  give 
legal  sanction  to  practices  so  foreign  to  the  spirit  of  free  suffrage. 

With  regard  to  the  case  at  bar,  the  proof  shows  that  but  few  clubs  in 
the  contested  district  adopted  these  pledges,  and  none  carried  them 
out  But  had  they  been  nniversally  adopted  and  carried  out  it  would 
but  strengthen  the  conclusion  arrived  at  by  your  comn  ittee,  and  fur- 
nish additional  reason  for  declaring  the  election  not  a  fi  11  or  free  elec- 
tion, and  therefore  void.  The  committee  conclude  this  point  by  declar- 
ing that  in  their  judgment  the  charges  of  intimidation  contained  in  the 
i^ply  of  the  sitting  member  are  not  sustained. 

In  considering  the  grounds  upon  which  contestant  bases  his  claim  to 
be  seated,  we  will  take  them  up  in  the  inverse  order  in  which  they  are 
hereinbefore  set  forth. 

It  will  be  remembered  that  the  fifth  ground  of  contest,  as  numbered 
in  this  report,  goes  entirely  to  the  certificate  of  the  sitting  member. 

This  objection  might  have  been  properly  urged  upon  a  contest  for  the 
prima  facie  right.  In  such  contests,  the  certificate  is  the  sole  considera- 
tion, But  the  House  of  Representatives  passed  upon  the  whole  ques- 
tion raised  by  this  objection  last  October,  when,  at  the  extra  session, 
it  vot<*d  to  seat  the  contestee  upon  the  prima  facie  right.  It  can  form, 
therefore,  no  proper  question  in  this  contest  upon  the  merits,  and  is 
therefore  not  entitled  to  further  consideration. 

The  fourth  ground  of  contest,  in  the  order  of  this  report,  embraces 
luimerous  objections  to  the  counting  of  numerous  polls  in  various  coun- 
ties of  the  contested  district. 

The  irregularities  and  informalities  of  this  class  which  the  contestant 
'^gards  as  fatal  to  the  vote  in  difterent  counties  and  precincts  of  the 
district  are  the  following :  A  failure  of  one  or  more  precinct  officers  to 
t^ke  the  oath  of  office  prescribed  by  hiw ;  a  failure  of  one  or  more  of 
^le  precinct  officers  to  file  the  official  oath  in  the  office  of  the  secretary 
^  state ;  a  failure  to  appoint  a  clerk  of  election  according  to  law  ;  a 
failure  of  the  precinct  officers  to  organize  as  a  board ;  a  failure  to  keep 
J^  poll-list  according  to  law  ;  a  failure  to  open  the  polls  at  the  hour  fixed 
Wlaw;  a  failure  of  the  clerk  to  take  the  oath  of  office  prescribed  by 
*^w;  the  fact  that  a  ballot-box  contained  more  than  one  opening;  the 
circumstance  that  but  one  United  States  supervisor  attended  the  elec- 
^on;  an  adjournment  of  the  polls  during  the  day;  a  failure  to  keep  a 
^^Bylist ;  a  failure  to  count  the  ballots  immediately  after  the  close  of 
^poll;  a  failure  to  administer  the  oath  prescribed  by  law  to  the 
electors;  the  fact  that  the  poll  list,  ballot-boxes,  and  statements  of 
'results  were  not  delivered  to  the  county  canvassers  by  the  chairmen  of 
tfce  precinct  boards ;  the  refusal  of  the  county  canvassers  to  entertain 
•od  decide  upon  protests  presented  by  electors  ;  the  fact  that  the  elec- 
^on  was  conducted  by  two  instead  of  three  precinct  officers,  and  the 
w  that  the  county  canvassers  opened  the  ballot-boxes  when  they 
^vassed  the  votes. 

These  objections  are  most  elaborately  set  forth  and  disca^^^d  Vy^  \Xi^ 
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contestant  and  the  coausel  for  contestee.  It  will  be  observed  that  m< 
of  the  objections  relate  to  violations  of  the  election  law  that  are  par 
directory  in  their  character.  Their  violation,  if  no  fraud  be  shown 
have  resulted  therefrom,  cannot  vitiate  an  election.  It  is  wholly  difl 
ent  when  mandatory  provisions  of  an  election  law  are  violated.  In  1 
latter  case  the  election  is  void. 

But  the  voter  is  not  to  be  deprived  of  his  right,  and  the  citizens  j 
not  to  lose  the  result  of  an  election  fairly  held  because  of  some  uni 
portant  omission  of  form,  or  of  the  neglect,  carelessness,  or  ignorai 
of  some  election  officer,  or  the  failure  to  carry  out  some  unimporti 
direction  of  the  law.  (Vide  McCrary's  Law  of  Elections;  Cool 
Const.  Limitations ;  Botts  v.  Jones,  1  Bartlett,  73 ;  People  r.  Coob 
Selden,  67;  Taylor  v  Taylor,  10  Minn.,  107;  People  v.  Cook,  14  B 
bour,  259 ;  Barnes  v.  Adams,  2d  Bartlett,  764;  Blair  v.  Barrett,  1  Bfi 
lett,  313;  Cox  t?.  Strait,  decided  in  Forty-fourth  Congress,  and  otl 
authorities.) 

Your  committee  find  that  the  irregularities  complained  of,  even 
true  in  every  particular,  are  infractions  of  directory  provisions  of  1 
law  and  are  unaccompanied  by  proof  of  fraud,  and  ought  not,  therefo 
to  vitiate  the  election  of  themselves.  But  there  being  in  this  a 
graver  and  more  serious  causes  of  contest  the  committee  do  not  a 
sider  it  necessary  to  further  consider  the  various  irregularities  cc 
plained  of  in  the  third  ground. 

We  come  now  to  consider  the  more  serious  issues  presented  by  t 
case,  which  are  in  the  order  of  this  report  set  forth  as  contestai 
first,  second,  and  third  grounds  of  contest,  and  may  b0  classed  un( 
the  general  head  of  intimidation.  Under  the  evidence  in  this  cas€ 
may  be  divided  into  three  kinds : 

1st.  The  intimidation  exercised  by  the  Government  of  the  Unit 
States  through  its  military  power,  in  sending  troops  into  the  electi 
districts,  stationing  them  at  or  near  the  polls. 

2d.  The  terrorism  produced  by  the  armed  colored  Eepublican  cln 
and  militia. 

3d.  The  religious  and  social  intimidation  produced  by  the  threats 
social  and  religious  ostracism  and  persecution,  on  the  part  oi  the  coloi 
Kepublican  clubs  and  churches,  upon  the  colored  people  who  desired 
differ  from  them  politically. 

And  for  the  purposes  of  a  better  understanding  of  the  questions  n 
under  consideration  it  is  necessary  to  inquire  very  briefly  into  the  pol 
cal  and  civil  condition  of  South  Carolina  and  trace  the  causes  which  ' 
to  the  extraordinary  political  campaign  in  that  State  in  1876. 

Under  the  reconstruction  act«  a  band  of  adventurers,  pandering  to  1 
passions  and  prejudices  of  the  colored  race,  representing,  or  professi 
to  represent,  both  the  Government  of  the  United  States  and  the  Rep 
lican  party — the  one  having  devised  the  idea  of  the  freedom  of  thenefz; 
and  the  other  having  enforced  the  idea,  inflaming  the  minds  and  hea 
of  the  colored  race,  a  race  long  in  bondage  and  unused  to  politJ 
thought  and  action,  and  not  wise  enough  to  see  that  the  wily  adv 
turers  were  using  them  for  their  own  ba^e  ends — succeeded  in  gett 
possession  of  every  department  of  the  government  of  unhappy  So* 
Carolina.  Then  began  the  sickening  scenes  of  that  rigbne  of  theft  < 
robbery,  that  period  of  misrule  and  plunder  which  constitute  in  < 
history  its  saddest  picture. 

Under  the  new  regime  a  mob  of  men  assembled  as  a  legislature, 
i/idividuals  composing  which,  with  a  few  exceptions,  were  unabla 
read  or  write,  corrupt  at  heart,  intent  only  upon  such  legislatioD 
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woald  afford  them  plunder,  imposing  upon  the  people  writs  of  confis- 
catioD  under  the  name  of  taxation,  selling  their  legislative  votes  and 
injflaence  as  coolly  as  the  tradesman  barters  his  wares,  deaf  to  every  in- 
fcerest  of  the  stricken  State,  heedless  of  the  protestations  of  the  tax- 
p3»yera  and  property -owners,  callous  and  careless  of  every  voice  and  in- 
terest, save  the  voice  of  avarice  and  the  interest  of  their  insatiate 


Judges,  under  this  rigime^  went  upon  the  bench,  for  the  most  part 
i^^orant  and  venal,  who  regarded  their  right  to  decide  in  causes  before 
tliem  as  so  much  personal  property  to  be  sold  to  the  highest  bidder. 

Governors,  under  this  strange  regime^  ascended  the  executive  chair, 
^irliose  sole  aim  was  to  get  the  largest  share  in  the  wholesale  plundering 
tliat  was  going  on  all  around  them,  and  who  regarded  their  signatures 
to  any  bill  before  them  and  their  right  to  appoint  officials  as  so  much 
merchantable  assets  that  they  might  dispose  of  to  their  greatest  per- 
sonal advantage. 

A  militia  was  organized,  composed  of  one  race  exclusively,  and  gov- 
ernment arms  were  placed  in  their  hands,  and  they  were  taught  as  the 
very  first  duty  of  the  South  Carolina  militiaman,  the  highest  creed  of 
their  code,  hatred  and  distrust  of  the  white  man. 

Kepresentatives  and  Senators  without  ability,  character,  or  honesty 
came  here  to  fill  the  places  of  the  Calhouns,  the  Khetts,  the  Hammonds, 
the  Lowndeses,  who  have  immortalized  the  eloquence  and  genius  and 
statesmanship  of  South  Carolina. 

In  order  that  the  work  of  plunder  and  misrule  might  go  on,  it  was 
»^ece«8ary  to  keep  the  people  of  the  great  North  ignorant  of  the  real 
condition  of  aliairs,  to  make  that  people  believe  that  the  people  of  South 
Carolina  were  still  rebellious,  still  filled  with  revenge,  still  resisting  the 
^ill  of  the  Government  with  regard  to  the  emancipation  and  enfranchise- 
ment of  the  colored  race ;  for  well  they  knew  that  if  the  real  truth  in 
"^IJard  to  the  condition  of  affairs  in  the  plundered  State  ever  reached 
^he  American  people  there  would  come  such  a  change  of  men  and 
^^fieasares  as  would  forever  cheek  their  career  of  crime  and  end  their 
^ork  of  spoliation. 

.    To  foment  strife  between  the  nices ;  to  array  black  against  white;  to 

^vite  the  one  to  outrages  which  the  other  avenged  with  the  strong 

*^BDd ;  to  import,  as  Ex-Governor  Moses  has  recently  confessed,  roughs 

^Ud  rowdies  from  Northern  cities  and  array  them  in  the  weird  garb  of 

^e  EuKlux  Klan,  and  then  cause  them  to  commit  outrages  which  were 

^^harged  upon  the  white  race;  to  arrest  white  citizens  upon  charge  of 

*h«8e  outrages,  and  convict  them  by  perjured  testimony  before  hostile 

J^es  and  judges ;  to  make  of  the  State  a  vast  mint,  and  of  the  blood 

^d  tears  and  sorrows  of  both  races  the  bullion  whereof  was  continually 

^ined  the  newest  and  most  valuable  politic^il  capital ;  such  was  the 

government  and  such  the  **  love's  labors"  of  the  governors  and  rulers  of 

South  Carolina. 

And,  saddest  of  all  to  relate,  the  soldier  of  the  United  States  was  at 
^irtwvals  employed  to  guard,  to  protect,  to  guarantee  this  the  most  mon- 
strous crime  in  the  name  of  human  government  that  ever  stained  earth 
or  shocked  high  Heaven. 

The  debt  of  the  State  grew  larger  and  more  onerous,  values  shrunk 
^pace,  taxation  increased,  labor  was  demoralized  and  disorganized,  and 
^versal  bankruptcy  and  social  and  moral  ruin  threatened  the  people 
of  the  entire  State. 

Sneh  was  the  condition  of  affairs  in  1876  when  the  political  campaign 
^'Poned.    The  white  tax-paying  people  of  the  State  knew  that  tVv^^  <5«wV5l 
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not  carry  the  State  and  briug  back  the  rule  of  honesty  aud  law  no 
a  large  uumber  of  colored  men  joiued  and  co-operated  with  tl 
Hence  they  nominated  their  purest  man  for  governor,  one  whose  n 
was  the  guarantee  to  every  man  in  South  Carolina  that  he  would  I 
to  the  letter  every  pledge  he  nfade. 

The  campaign  was  to  be  one  of  conciliation  and  kindness  toward 
negro,  a  great  effort  to  win  him  over  to  the  side  of  good  govemn 
and  honest  officials.  The  platform  of  principles  put  forth  by  the  i 
porters  of  Hampton  were  broad,  catholic,  liberal. 

The  following,  taken  from  report,  pages  20  and  27,  illustrates  the  ( 
per  and  tone  of  the  Hampton  party : 

Be9olvedf  That  wo  organize  ourselves  into  a  Democratic  club,  t-o  be  known  as  ' 
Sumter  Democratic  Club ;  **  that  in  order  to  do  so  we  enroll  our  names,  and  proce 
elect  a  president,  two  vice-priiHidents,  a  secretary,  and  a  tn^asurer ;  that  the  pur] 
for  which  we  organize  are : 

Ist.  To  put  ourselves  in  accord  and  communication  with  the  national  Democj 

2d.  And,  as  of  the  highest  importance  to  us,  to  secure  an  honest,  fair,  and  ecoi 
ical  administration  in  cmr  county  and  State  atiairs;  and  to  etiect  this  end  we  pi 
ourselves  to  abide  by  the  action  of  the  party  :is  expressed  in  State  and  county 
vention. 

3d.  To  maintain  the  equal  civil,  political,  and  religious  rights  of  all  citizens,  \ 
out  regard  to  their  color  or  x>revious  condition. 

4th.  That  in  the- reform  wo  seek,  looking  to  the  welfare  and  interest  of  our  ei 
people,  honesty  and  fltfi€88  for  office  shall  be  th(«  lirst  consideration. 

5th.  That  with  tnis  end  in  view,  and  upon  this  broad  platform,  we  invite  all  o 
fellow-citizens  to  unite  with  us. 

Also  the  following,  taken  from  report,  pages  33  and  3  i : 

Ofpick  Sumter  County  Dkmocratk;  Executivk  CoMMirrKE, 

Sumter,  S.  C,  October  30,  18 

The  Democratic  executive  committee  of  Sumter  County  urges  ail  Democrats  to  < 
out  the  following  instructions : 

1.  To  avoid  all  measures  of  intimidation,  particularly  as  to  tiring  of  guns  and  b 
ing  of  horns  on  the  night  before  and  during  the  election.     The  party  is  solcm'ily 
nutted,  by  allies  protestations,  to  a  peaceful  election.     Demonstrations  of  a  pea* 
character,  to  keep  up  our  own  spirits  and  show  our  numbers  and  all  moral  fo 
■honld  be  brought  to  bear  to  the  utmost  extent. 

2.  To  exercise  strict  vigilance  over  the  votes  and  the  polls,  and  by  all  meaua  ' 
at  the  Yoting-precinct  in  full  force  before  6  o^clock  Tuesday  morning. 

3.  To  look  out  especially  for  repeaters  and  the  putting  in  of  double  tickets,  kee 
a  statement  of  such  cases^  and  report  same  to  these  hea<lquarters. 

4.  To  keep  one  of  our  lists  of  votes  and  of  the  state  of  the  polls,  and  report 
to  me  immediately  after  the  box  is  oloaed.  Let  there  be  no  delay,  as  all  protests 
be  made  at  once. 

5.  Send  in  full  reports  from  each  poll  imiuediatt^ly  after  the  votes  are  counted, 

6.  Each  Democratic  manager  is  requested,  in  person,  to  hand  me,  on  Wediic 
morning,  a  oopi/  of  the  official  etatement  of  the  count  of  his  poll. 

7.  Look  out  for  all  improper  practices  of  our  opponents,  and  be  prepared  to  j 
them  if  necessary. 

8.  Let  it  be  publicly  understood  that  the  Democratic  executive  committee  will  i 
all  persons  who  rote  illegally. 

JAMES  D.  BLANDINO, 
Chairman  Democratic  Executive  Commit 

Peace,  harmony,  and  conciliation  were  the  watchwords  of  the  < 
paign  and  its  spirit  as  from  the  party  of  Hampton  toward  the  col< 
race. 

In  this  spirit  the  Democratic  conventions  in  many  counties  nomin 
tickets  composed  equally  of  white  and  colored  men ;  colored  clubs  i 
organized ;  colored  men  were  welcomed  in  Democratic  processions 
at  Democratic  meetings,  and  the  candidates  of  the  I>emocratic  pt 
from  governor  down,  uttered  from  the  stump  the  most  conciliating 
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lage.    Governor  Hampton's  campaign  througlioat  the  State  was  an 
ation,  in  which  colored  and  white  men  joined,  and  perfect  peace  and 
amqaillity  reigned  in  the  State.    ( Vide  evidence  of  Hampton,  Conner^ 
allace,  Hayne,  McMasters,  Moise,  E.,  pp.  24^  to  249,  and  many  others.) 
Under  these  inflnences  the  colored  people  began  to  desert  the  Bepab- 
kn  party  and  to  join  the  Democratic  party  in  large  numbers.    Many 
the  better  class  of  colored  men  were  already  ripe  for  such  a  move- 
nt, having  been  disgusted  by  the  lawless  and  infamous  rule  of  the 
^publican  officials,  and  being  weary  also  of  strife  and  contention  with 
^ir  white  fellow-citizens. 

^he  causes,  too,  which  had  led  them  in  the  earlier  days  of  their  en- 
knehisement  to  herd  in  mass  with  the  Republican  party  were  becoming 
apparent.    The  colored  man  was  comiug  to  feel  more  secure  in  the 
^ipetnity  of  his  civil  and  political  freedom  and  less  distrustful  of  his 
^Ibite  neighbors,  and  he  was  willing  now  to  trust  the  government  of  the 
and  the  execution  of  its  laws  to  the  hands  of  white  men. 
fihe  campaign  by  the  middle  of  October  showed  the  most  tremendous 
^crtions  and  the  utmost  enthusiasm  and  confidence  of  success  on  the 
of  the  Democrats,  and  weakness,  dismay,  and  demoralization  on  the 
I>ckrt  of  Chamberlain  and  his  Republican  followers. 

Dismayed  at  the  thought  of  diefeat,  which  suggested  not  alone  the 
w-jTenching  of  plunder  from  their  grasp,  but  also  the  possible  punish- 
ment of  many  of  the  plunderers  and  spoliators,  the  Republican  leaders 
resorted  to  the  most  desperate  means  to  stem  and  reverse  the  mighty 
tide  of  popidar  feeling  that  was  running  so  strongly  against  them. 

They  counseled  together  and  resolved  to  pursue  the  policy  of  whole- 
sale intimidation  agaiust  those  colored  people  who  dared  to  oppose  them, 
*nd  to  procure,  if  possible,  the  bringing  of  troops  into  the  State.    The 
latter  was  necessary  to  their  ends  for  two  reasons :  First,  to  prevent  the 
white  clubs  from  protecting  the  colored  Democrats;  and,  secondly,  to 
overawe  and  impress  the  ignorant  minds  of  the  colored  people  with  the 
idea  of  power,  and  that  the  military  arm  of  the  Government  was  on  the 
^e  of,  and  to  be  used  in  behalf  of,  the  Republican  party.    The  process 
of  intimidation  by  Republican  organizations  against  colored  Democrats 
▼&8  to  be  effected,  first,  by  threatening,  intimidating,  and  maltreating- 
^Qm,  and  terrorizing  them  by  means  of  armed  colored  organizations, 
^d,  secondly,  by  bringing  to  bear  ui)on  them  the  fear  of  social  and  re- 
Wgious  ostracism. 

It  will  not  be  denied  that  these  modes  of  electioneering  are  against 
^Q  spirit  of  free  institutions  and  against  the  laws  of  the  United  Statues* 
*^  ^ving  to  the  citizen  the  right  to  vote  at  all,  the  right  to  vote  as  he 
^^^ooses,  firee  and  untrammeled,  was  necessarily  included.  It  does  not 
^uire  any  active  constraint  of  the  body  to  make  out  a  case  of  intimi- 
^tion.  It  need  not  be  that  there  is  at  the  time  of  voting  the  presence 
^'  threat49,  or  of  force,  or  the  present  fear  of  actual  bodily  hurt.  The 
^*iiu8  of  free  institutions  demands  that  the  mind  as  well  as  the  body 
*J|^ll  be  free  to  exercise  the  elective  franchise  as  the  voter  may  see  fit. 
*he  fear  of  bodily  harm,  the  fear  of  social  ostracism,  the  fear  of  relig- 
J^^  wrath,  if  brought  to  bear  upon  the  body  of  voters,  or  if  exercis^ 
^  ^ny  great  extent,  mar  the  purity  and  destroy  the  freedom  of  elections, 
**^d  if  it  be  so  general  as  to  affect  the  result,  or  if  from  it  the  real  result 
?^liot  be  ascertained  from  the  returns,  the  election  is  void.  McCrary 
^^clares  (p.  328,  Law  of  Elections) : 

,^^  fireedoin  of  elections  is  of  the  utmost  importance.    The  law  Justly  regards  aU 


i^j  *!^tiipta  to  interfexe  with  the  electors  in  the  peaceable  and  quiet  exercise  of  their 
^^^tSy  or  to  improperly  infiuence  men  against  iheirjudgment  or  desirCf  as  a  crime. 
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Under  this  rule,  most,  if  not  all,  of  the  States  have  enacted  stc 
punishing  the  crime  of  bribery  at  elections,  and  the  laws  of  the  T) 
States  punish  as  crimes  any  undue  influence,  by  threats,  violence, 
timidation,  upon  the  mind  of  the  voter.    But,  again.  Judge  Cool 
his  work  on  Constitutional  Limitations  (p.  614),  declares: 

To  keep  every  election  free  from  aU  the  iuflaences  and  surroundings  which 
bear  improperly  upon  it,  or  might  impel  the  electors  to  cast  their  sntfrages  othi 
than  as  their  judgments  would  dictate,  has  always  been  a  prominent  object  in  . 
can  legislation. 

Again : 

If  the  violence  and  intimidation  has  been  so  extensive  and  general  as  to  re 
certain  that  there  has  been  no  fair  and  free  exprepsion  of  popular  will  by  th( 
body  of  the  electors,  then  the  election  must  be  set  aside,  notwithstanding  tl 
that  in  some  of  the  precincts  and  counties  there  was  a  peaceable  and  fair  el 
<2  McCrary^s  Law  of  Elections,  p.  326.) 

The  laws  of  the  States  and  of  the  United  States,  the  spirit  of  po 
government,  the  laws  and  precedents  of  England  and  English  cou] 
tend  to  the  principle  that  the  elector  shall  vote  and  vote  accordi 
the  dictates  of  his  judgment,  un trammeled  and  uninfluenced  by  ai 
proper  influences.  Not  only  has  intimidation  by  violence  and  th 
or  the  presence  of  armed  troops  at  or  near  the  polls,  or  of  armec 
other  than  troops,  and  bribery,  the  promise  of  advancement,  the  trc 
of  electors  to  influence  their  votes  been  held  as  causes  that  inte] 
with  the  freedom  and  purity  of  elections,  but  most  of  the  States 
laws  which  forbid  courts  to  be  held,  or  process  served  on  electior 
or  militia  musters  to  take  place,  accounting  that  these  might  be  of 
means  of  intimidation  or  of  improper  influence.  A  great  English  la 
who  is  standard  authority  upon  the  common  law,  has  written  that 
essential  to  the  very  existence  of  Parliament  that  elections  shou 
free;  wherefore  all  undue  influences  on  electors  are  illegal."  (1  I 
stone,  p.  177.)  And  in  a  recent  case  which  arose  in  Canada,  Mr.  J 
Eitchiesaid: 

The  rights  of  individual  electors  are  the  rights  of  the  public.  *  •  •  xhe 
policy  of  all  free  constitutional  governments  in  which  the  electoral  principle  is 
ing  clement  (at  any  rate  in  the  British  constitution)  is  to  secure  freedom  of  eL 
*  *  *  A  violation  of  this  principle  is  equally  at  variance  with  good  ^ovei 
and  subversive  of  popular  rights  and  liberties.  (Brassard  et  al.  r.  Langevin,  Si 
Court,  Canada.    Decided  January,  1877.) 

This  case  was  one  of  controverted  election.  It  arose  from  the  a 
of  Charlevoix,  in  which  an  election  for  member  of  the  Canadian  P 
ment  was  held  in  January,  1876.  The  respondent  was  declared  el< 
His  election  was  contested,  upon  the  ground  that  ^^ undue''  spiriti 
religious  influence  had  been  exercised  by  the  priests  of  certain  pa: 
in  the  county,  under  the  ninety-fifth  section  of  the  election  act  of 
The  section  is  as  follows : 

Sec.  95.  Every  person  who,  directly  or  indirectly,  by  himself  or  by  any  other 
on  his  behalf,  makes  use  of,  or  threatens  to  make  use  of,  any  force,  violence,  or  rei 
or  inflicts  or  threatens  the  infliction,  by  himself  or  by  or  through  any  other  pei 
any^  injary,  damage,  harm,  or  loss,  or  in  any  manner  practices  intimidation  n 
against  any  person,  in  order  to  induce  or  compel  such  person  to  vote  or  to  refrai 
Toting,  or  on  account  of  such  person  having  voted  or  refrained  from  voting,  i 
election,  or  who  by  abduction,  duress,  or  any  fraudulent  device  or  contrivance  in 
prevents,  or  otherwise  interferes  with  the  free  exercise  of  the  franchise  of  any 
or  thereby  compels,  induces,  or  prevails  upon  any  voter  to  give  or  refrain  from 
his  vote  at  any  election,  shall  be  deemed  to  have  committed  the  ofteuse  of  nn< 
flnence. 

The  proof  was  that  the  respondent  was  supported  by  all  the  p 
of  the  BottiAn  Catholic  Church,  and  that  from  their  pulpits  one 
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bad  declared  that  to  vote  against  respondent  and  for  his  opponent  ^' was 
a  grrave  sin,  a  matter  of  conscience.'^    Another  priest  characterized  sach 
a  vote  as  a  "  mortal  sin."    Another  said  that  with  "  that  party  (the 
party  opposed  to  respondent)  in  power,  we  would  wade  in  the  blood  of 
priests;  that  the  horrors  of  the  French  revolution  would  be  re-enacted ; 
tliat^  to  prevent  these  misfortunes,  liberalism  must  be  crushed  by  the 
people  and  the  clergy."    Another  declared  to  his  flock  "  that  it  was  a 
sin    to  vote  for  the  liberal  party,  and  that  at  the  hour  of  death  those 
wlio  Toted  for  that  party  would  regret  it."    Another  said,  *'  Whoever 
votes  for  Mr.  Tremblay  (the  opponent  of  respondent)  would  be  guilty 
of  A  ^ave  sin,  and  if  he  died  after  so  voting  he  would  not  be  entitled  to 
the  services  of  a  priest."    There  was  no  proof  that  respondent  had  in- 
cited these  sermons.     But  the  court  had  no  difficulty  in  determining  the 
<li:iestion  of  agency,  and  said  : 

X^eoisioDB  in  England,  the  election  Iftu-  of  wlii(;h  in  identical  with  ours,  and  those 
rendered  in  Ontario  and  Quebec,  lay  down  the  principle  that  every  person  who,  in 

J[o<m1  faith,  takes  part  in  an  election  for  a  candidate  with  his  consent,  becomes  ^«Q 
a<:t4>  an  aeeut  of  the  candidate.  Upon  that  point  there  can  bo  no  doubt ;  and  the 
election  of  a  prominent  member  of  Pjirliament  was  annulled  in  consequence  of  the 
*^o^«f§ive  zeal  of  his  agents. 

A.11  these  sermons  [said  the  court],  accompanied  by  threats  and  declarations  of  cases 
^^  <?c>nscience,  were  of  a  nature  to  produce  in  the  mind  of  a  large  number  of  electors 
^*  Jtli^  coontv,  compelled  to  hear  tnese  things  during  several  consecutive  Sundays,  a 
•^^^oiis  dread  of  committing  a  grievous  sin  and  that  of  being  deprived  of  the  sacra- 
"'^■i't".®.  There  is  here  an  exerting  of  undue  influence  of  the  worst  kind,  inasmuch  as 
t^©^^  threats  and  declarations  fell  from  the  lips  of  the  priest  speaking  from  the  pnl- 
P^t;  ii:^  ^]ie  name  of  religion,  and  were  addressed  to  persons  of  little  instruction,  and 
J»®*^^»*ally  well  disposetl  to  follow  the  counsels  of  their  cur^.  I  can  conceive  that 
tae«^  sermons  may  have  had  no  influence  whatever  on  the  intelligent  and  instructed 
P*^Jt;ion  of  the  hearers;  nevertheless,  I  have  no  donbt  but  these  sermons  must  hare 
'  P^'^^nced  the  majority  of  perstms  void  of  instruction,  notwithstanding  that  by  reason 
^*  "^li©  secrecy  in  voting  by  ballot  it  has  not  been  possible  to  point  out  more  than  six 
^''^^Jght  voters  as  having  been  influenced  to  the  extent  of  affecting  their  will.  Ac- 
**^^^iiig  to  the  testimony  of  over  fifteen  witnesses,  a  very  large  number  changed  their 
2^***'ion  in  consequence  of  this  undue  influence.  I  may  here  state  that  in  like  cases, 
^rfeaul  an  election  a  large  number  of  cases  of  nndne  influence  by  a  candidate,  or  an 
^t^  is  not  required,  and  that  one  single  case,  well  proved,  suffices,  although  the 
'^^idate  availing  himself  of  it  may  have  had  an  overwhelming  majority. 

^^iJking  the  evidence  as  a  whole,  it  appears  clear  that  a  general  system 

^_iiitimidation  was  practiced;  that  as  a  consequence  undue  intiuence 

exercised  and  the  electors  did  not  consider  themselves  free  in  the 

ise  of  their  elective  franchise.     Vide  Mayo  election  case,  1857; 

^Jljford  election  case:  Gal  way  cases;  case  of  county  of  Bonaventura. 

^lie  principle  of  all  tne  decisions  in  all  these  cases  is  that  the  priest 

not  appeal  to  tlie  fears  of  his  hearers,  nor  say  that  the  elector  who 

^8  for  such  a  candidate  will  commit  a  sin  or  incur  ecclesiastical  cen- 

^j^^'^s  or  ,be  deprived  of  the  sacraments.    And  the  court  annulled  the 

^J^tioii  and  declared  it  void, 
jj^  ^J^lie  committee  have  quoted  extensively  from  the  decision  in  this  case 
^^^^much  as  the  principle  it  lays  down  as  well  as  the  principle  of  the 

^^l^Jkiorities  it  cites  is  applicable  to  some  extent  to  the  case  at  bar. 
il^    >^^®  colored  race  of  the  South,  through  no  fault  of  that  race — rather  let 
g^^^jB  written  by  its  misfortune — is  ignorant  and  to  some  degree  super- 
**  '^^ioos.    A  strong  vein  of  religious  superstition  runs  through  the  char- 
X  of  that  race.    Most  of  them  are  members  of  churches,  and  the 
l^liority  of  their  priests  and  preachers  is  almost  absolute  in  all  social  and 
ions  matters.    Emancipated  but  a  short  time  ago,  dreading  above  all 
C^  gB  a  return  to  slavery,  ignorant  of  thelastingcharacter  of  that  charter 
^^h  gave  to  him  his  liberty,  fearful  that  some  change  may  relegate  him 
*^  is  former  condition  of  servitude,  with  but  little  w\TAoi\sA^ov5w.>^«^^x5A.- 
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Dt  for  his  social  and  political  guidance  upon  his  spiritual  advisers  of  his 
wn  race  or  the  counsels  of  those  of  the  dominant  ra«e  who  profess  utter 
empathy  with  all  his  passions  and  prejudices,  the  colored  race  of  the 
ionth  constitutes  an  element  most  liable  to  be  influenced  by  the  arts  of 
tie  demagogue  or  the  chicanery  and  hypocricy  of  priestcraft.  To  keep 
tie  colored  man  in  ignorance,  to  pander  to  his  fears  and  hopes,  his  pas- 
ions  and  prejudices,  to  separate  him  from  the  influences  of  his  former 
lasters,  has  l>een  the  great  object  with  those  bad  men  who  have  been 
is  counselors,  advisers,  and  political  taskmasters  through  the  past  ten 
ears.    They  never  appeal  to  his  reason  or  judgment. 

They  hold  up  before  his  excited  imagination  the  horrors  of  a  return  to 
lavery,  the  deprivation  of  his  social,  political,  and  religious  privileges; 
bey  teach  him  that  the  white  man  is  his  enemy;  they  corrupt  and  uti- 
ize  the  authority  of  the  colored  preachers,  and  threaten  with  loss  of 
hurch  privileges,  the  ostracism  from  society,  the  absolute  severance  of 
he  marital  tie,  those  who  act  or  vote  against  their  will. 

The  record  in  this  case  discloses  a  condition  of  moral,  social,  and  re- 
gions intolerance  and  intimidation  exercised  by  the  adherents  and  po- 
itical  friends  of  the  sitting  member  in  the  flrst  Congressional  district  ot 
outh  Carolina  that  renders  the  idea  of  freedom  of  thought  and  opinion, 
he  idea  of  free  political  action,  on  the  part  of  the  colored  race,  an  utter 
lockerv  and  delusion. 

Preachers  preached  against  the  Democratic  party.  Threats  of"  tum- 
ag  out  of  the  church  "  those  who  acted  and  voted  with  that  party,  threats 
f  divorce  from  wife  and  separation  from  children,  threats  of  social  os- 
racism,  were  indulged  throughout  the  entire  district.  Colored  women 
ssaulted  and  heaped  epithets  upon  those  men  of  their  own  race  who 
iared  to  act  with  the  Democratic  party.  Colored  men  were  told  that 
here  was  for  them  no  social,  moral,  or  religious  existence  or  afliliation 
nth  their  own  race  if  they  acted  or  voted  otherwise  than  in  obedience 
0  the  behests  the  Republican  leaders.  It  is  even  shown  in  the  record 
hat  the  sitting  member  declared  that  all  colored  men  who  acted  with 
he  Democratic  party  *'  should  be  treated  as  enemies.'*  And  this  feeling^ 
nd  these  ajipeals  were  not  confined  to  any  particular  or  isolated  com- 
lunity  or  portion  of  the  district,  but  existed  and  were  exercised  throngrh- 
ut  the  entire  district.  Your  committee  feel  constrained  to  declare  that 
indue,  illegal,  and  improper  influences  were  brought  to  bear  upon  the 
ast  mass  of  colored  voters  throughout  the  flrst  Congressional  district 
f  South  Carolina,  and  while  the  proof  of  the  extent  of  the  influence  and 
fits  control  cannot  be  arrived  at  with  any  degree  of  accuracy  from  the 
vidence,  yet  sufficient  is  shown  to  leave  no  doubt  but  that  these  undue 
fifiuences  were  widely  felt,  and  prevented,  in  tlie  district  in  contest,  a 
ree,  fair,  and  full  election. 

But  if  any  doubt  were  left  in  the  minds  of  your  committee  of  the  per- 
Bct  propriety  of  declaring  the  election  in  the  flrst  South  Carolina  di«. 
rict  null  and  void  for  the  grounds  heretofore  examined,  the  doubt  is 
olved  because  of  the  wholesale  intimidation  practiced  by  armed  colored 
lubs  and  organizations  during  the  campaign  and  at  the  polls  on  elec- 
ion  day.  The  evidence  is  clear  that  throughout  the  district,  and  in 
early  every  precinct  of  the  district,  these  organzations  existed.  They 
rere  armed  with  the  State  arms  for  the  most  part,  but  many  had  pri- 
ate  arms.  They  went  to  their  political  meetings  with  arms  in  their 
ands,  and  at  many  of  the  polling  places  they  appeared  on  election  daj 
Q  organized  force. 

So  intolerant  were  they  against  individuals  of  their  own  race  who  dif- 
ared  with  them  politically  that  they  uttered  against  them  the  moet 
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terrible  threats,  and,  iD  some  cases,  resorted  to  aetual  violence.  They 
denied  the  right  of  free  speech;  they  tore  tickets  from  the  hands  of 
voters  and  substituted  others;  they  interfered  with  the  domestic  peace 
colored  Democrats  by  persuading  their  wives  to  leave  them,  and  left 
device  that  could  intimidate  unemployed  to  coerce  men  of  their  own 
lor  into  voting  the  Republican  ticket.  Evidence  clear  and  indisputa- 
e  is  found  in  the  record  of  this  state  of  facts,  and  of  the  widespread 
^uence  with  this  mode  of  electioneering  iiroduced  in  the  minds  of 
e  colored  voters. 

It  will  not  suffice  to  meet  these  facts  by  saying  that  both  sides  resorted 

this  system  of  tactics.    The  record  does  not  sustain  the  charge  of  in- 

idatiou  generally  against  the  i  Democratic  party  of  South  Carolina. 

e  pi-oof  is  clear  that  they  pursued  the  ])olicy  of  conciliation  for  the 

ost  part.    Especially  was  this  the  course  that  characterized  the  oam- 

ign  of  contestant. 


^  Crovernor  Hampton  testifies,  and  he  is  amjily  corroborated  by  other 
"^^'i  tnesses,  that  contestant  pursued  "the  extreme  policy  of  (conciliation." 


grant  that  it  was  true.    Grant  all  that  is  claimed  against  the 

clubs"  and  other  organizations  of  the  white  people.    Grant  that 

_  ,  too,  pursued  the  lawless  policy  adopted  by  the  Republicans.    It 

^^  t>  afifords  the  committee  more  and  stronger  grounds  for  declaring  the 

Jon  null  and  void.    The  committee  append  hereto  extracts  from  the 

timony  of  a  few  witnesses'upon  this  point. 

more  Dnrant,  colored  (Record,  pp.  84-85): 


TiestioD.  Did  you  join  the  Deniooratic  party  during  the  last  campaign  and  vot^ 
"fc  thicket  T — Answer.  I  did  both. 

•     Was  any  influence  brought  to  bear  on  you  or  anything  done  either  to  cause  yon 
'"O'te  or  not  to  vote  that  ticket  ? — A.  I  was  frequently  warned  that  I  would  suffer 
~  injury  if  I  did  not  quit  the  Democrats  and  return  to  the  Republican  party, 
election  drew  near  it  got  hotter,  and  one  moruing  I  found  a  written  paper  at  my 
^  .      -    'Which  warned  nie  that  two  weeks  only  were  left  for  me  to  change  in,  when,  if  1 
^*^^  Xiot  return  to  the  Republican  party,  my  light  would  be  put  out. 

^4-    liVhat  other  information  can  you  give  T — A.  I  was  working  at  town  ;  my  honae 
^"^•i  Sif  miles  from  town.     I  and  my  wife  had  lived  in  peace  until  I  joined  the  Demo- 
s  ;  we  have  parted  since  for  lliat  reason.     One  morning  my  wife  informed  me  that 
^  oolored  men  came  along  on  horseback  and  said  that  I  would  not  be  on  that  road 
^«  nnless  I  turned  from  the  Democrats,  and  my  wife  advised  me  to  return  to  the 
t^HlilicaDS  or  1  would  be  killed  some  night.     My  wife's  father  (Dick  Moore)  cursed 
^tid  said  if  I  continued  to  stay  with  the  Democrats  I  ought  to  have  my  throat  cut. 
influenced  my  wife  to  dissatisfy  her,  and  at  last  I  slapped  her.    That  night  her 
^^T  advised  her  to  leave  me,  calling  me  a  damned  Democrat.     My  wife  lenme  in 
X^tember  or  1st  October,  and  on  the  ground  that  I  had  joined  the  Democrats. 

J^Bliam  Bobinson  (colored)  sworn  (Record,  p.  87) : 

Question.  "When  did  you  unite  yourself  with  the  Democratic  party? — Answer.  In 

^ij'cli  last. 

Q-    Tell  anything  that  was  said  to  you  to  make  you  vote  either  for  or  against  the 


j^  .-'X^Hblican  party. — A.  Just  before  Hampton  made  his  speech  in  Sumter  they  came  to 
*  l^ouse  on  a  Saturday  night  and  set  tire  to  my  cow-pen  on  both  sides.    The  wind 
*  Very  high  at  the  time.     I  ran  out  and  drew  the  fence  down,  and,  with  the  help 
^»iy  family,  put  the  fire  out. 

5^*    Have  you  heard  Any  threats  previous  to  your  cow-pen  being  set  on  fireT — A.  I 
^  liear,  and  all  that  would  vote  the  Democratic  ticket  would  bo  burned  out. 
£  Objected  to  as  hearsay.) 

-'^^  consequence  of  these  threats  I  set  up  and  guarded  my  premises  for  two  weeks 
^J'eafter,  and  did  not  vote  on  the  day  of  election. 

^4-    Any  other  threats  T — A.  I  heard  it  said,  **  Old  Isham  Robinson  joined  the  Dem- 
^^~  '     and  ought  to  be  whipped." 


^inns  Felder  (colored)  sworn  (Record,  p.  88) : 

j^^^cstion.  When  did   you  unite   yourself  with  the  Democratic   club  of  Sumter 

«5^t7  ' — ^Answer.  During  the  last  summer. 

^*-    otAte  what  influences  were  brought  to  bear  u|>on  you  to  cause  you  to  v<\tA  fet  ^st 
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against  the  Democratic  paity. — A.  All  they  said,  when  I  came  to  vote,  a  woman  told 
my  wife  at  the  depot  that  if  I  voted  the  Democratic  ticket  I  must  not  come  back  to 
the  house;  and  when  I  tirst  joined  the  party  some  Republicans  met  me  on  the  street 
and  told  nie  that  I  was  in  danger  if  I  voted  the  Democratic  ticket. 
(Objected  to  as  hearsay  and  opinion.) 

London  Suuipter  (colored)  sworn  (liecord,  p.  88) : 

Question.  When  did  you  join  the  Democratic  party  f — ^Answer.  In  March  laat. 

Q.  Were  any  threats  or  influence  brought  to  bear  upon  you  to  cause  you  to  vote  for 
or  against  the  Democratic  party  f    If  so.  state  them. — A.  The  day  before  the  election 
I  was  threatened  to  get  killed  if  I  voted  the  Democratic  ticket ;  the  information 
brought  to  me  by  others. 

(Objected  to  as  hearsay.) 

Saw  that  Isham  Bobinson's  premises  had  been  set  on  fire :  while  caoTasaing  thk.^=»^^^ 
county,  James  Gaston  told  me  that  if  I  got  to  Weagefield,  where  I  had  an  appoint-^^^^ 
ment  to  speak  for  the  Democrats,  that  there  was  a  party  there  intending  to  horaewhigy-^^ 
me ;  that  while  going  to  Privateer  for  the  same  purpose,  I  was  informed  that  I  woq1c^..^j 
be  murdered. 

Cross-examination : 

Q.  Would  you  hav«  been  afraid  to  testify  if  colored  men  had  been  present  f — A.  ^^  ^ 
would  not. 

Horace  Bradley  (colored)  sworn  (Record,  p.  92): 

Question.  Did  yon  join  the  Democratic  party  Y — Answer.  I  did. 

Q.  Did  you  vote  the  Republican  ticket  f — A.  I  did  vote  the  Republican  ticke^^^  ^1 
scratched  Mr.  Rainey's  name  oft'  and  inserted  Mr.  Richardson's  instead. 

Q.  You  say  you  joined  the  Democratic  club ;  how  came  it  that  you  voted  the  Repi 
Ucan  ticket  T — A.  They  told  me  if  I  voted  the  Democratic  ticket  they  would  throw, 
ont  of  the  brotherhood  society  and  pitch  me  out  of  doors  head  foremost. 

Q.  What  else  was  told  you  would  be  done  to  yon  if  you  vore<i  the  Democra* 
ticket  f — A.  Governor  Chskmberlain  was  to  turn  out  all  the  convicts  in  the  penil 
tiary,  and  all  the  colored  people  voted  the  Democratic  ticket  were  to  put  in  their  ^  ~ 
that  all  the  troops  would  drive  us  to  the  polls  and  make  us  vote  the  radical  tiol 
those  that  did  not  vote  the  radical  ticket  were  to  be  put  on  a  list  and  go  to  the 
tentiary. 

Q.  Where  did  you  hear  that  talk  T — ^A.  Right  in  our  church,  at  the  society  meeti^^ciigg. 

.    Q.  Was  there  anything  said,  and,  if  so,  what,  about  turning  you  out  of  the ao- 

oiety  f — A.  If  I  voted  the  Democratic  ticket  I  was  to  be  put  out,  or  if  I  put  an  a(3K^dLi- 
tional  Democratic  name  on  the  ticket  I  was  to  be  put  out  also. 

Q.  What  was  it,  now,  that  caused  you  not  to  vote  the  Democratic  ticket  f — ^A. 
leaflon  stated,  and  in  addition,  because  they  told  me  that  Chamberlain  was  to 
large  stores  throughout  the  country  for  the  benefit  of  all  Republican  voteFS,  and 
the  ones  voting  the  Democratic  ticket  were  to  be  placed  in  fields  with  drivers  overt 
and  the  children  to  be  put  back  into  slavery  ;  this  caused  mo  to  take  my  name  off 
Democratic  club  list. 

Cross-examination : 
Q.  Was  this  brotherhood  a  political  club? — ^^\.  It  was. 

Robert  Ross  (colored)  (Record,  p.  93): 

Question.  Were  any  threats  or  undue  influences  brought  to  bear  ou  you  to  koep 
from  canvassing  the  county  for  the  Democrats  and  to  keep  you  from  votinjg  theUe 
cratic  ticket?  If  so,  state  what. — Answer.  They  were.  I  was  told  that  if!  should 
to  Privateer  to  speak  I  would  not  return  alive,  and  I  better  had  fast  horses  U» 
away,  because  the  coons  down  there  said  th(>.y  don't  intend  to  allow  any  Demooa 
niggers  to  address  them  in  that  section. 

(Objected  to  as  hearsay.) 

I  was  a  member  of  the  Union  Brotherhood  with  Abram  Rutliau,  and  we  joineLE  ^"^ 
Democratic  club;  they  turned  us  out;  would  not  hear  from  us  at  all,  and  threat ^v^^ 
to  turn  us  out  head  foremost. 

Q.  What  reason  was  assigned  to  you,  and  who  by,  for  the  iutrmluctiou  of  ^** 
troops f — A.  I  heard  it  from  the  court-house  ring  and  the  brotherhood  that  they  i^**** 
brought  here  for  the  protection  of  the  Republican  party,  and  to  carry  the  election  ^"^^ 
ihe  Republicans.     I  heard  this  right  at  the  conrt-hoitse. 

D.  E.  Keels  (Record,  p.  9G) : 

Qaeation.  Wan  there  any  intimidation  of  colored  vot«*rs  by  colored  people  wlai** 
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»r  your  knowledge  f  If  so,  state. — Answer.  A  good  many  told  me  that  if 
ople  would  join  the  Democrats  they  would  whip  them  for  so  doing, 
ihese  threats  deter  (Colored  people  from  joining  the  Democrats? — A.  Of  my 
ledge,  I  do  not  know ;  but^olored  people  told  me  they  were  afraid  of  their 
to  join  the  Democratic  party,  and  some  said  that  their  wives  said  they 
t  their  husbands :  others,  that  they  would  be  turned  out  of  churches, 
to  so  much  as  is  hearsay.) 

i;  Broiin  sworn  (Eecord,  p.  97) : 

I.  Were  you  a  manager  at  any  of  the  precincts  at  the  late  election  t — Answer, 
but  acted  as  the  Democratic  supervisor's  clerk  at  Manchester  poll,  and  was 
ay  from  6  o'clock  a.  m.  until  the  polls  were  closed  that  nignt,  and  until 
otes  were  counted  and  certificates  made  out  and  properly  signccL 
cig  the  day  did  anything  unusual  occur  f    If  so,  state  what  it  was. — ^A.  I 
t;here  claimed  by  Republicans,  and  none  claimed  by  Democrats. 
t  kind  of  arms  and  what  were  they  you  alluded  to  f — ^A.  Soon  after  opening 
B  I  saw  colored  people  riding  up,  displaying  fire-arms  freely:  they  came  up- 
some  of  these  arms  were  deposited  on  a  wagon  without  a  body  on  it,  but 
floor,  within  about  fifty  yaras  oft' and  in  full  view  of  the  polls. 
-  riding  up  to  the  polls  armed,  how  did  these  men  proceed  to  votef — ^A.  Left 
without  the  building,  crowded  in  the  house,  and  were  sworn  in  several  at 
kud  then  voted ;  they  were  unusual  boisterous  about  the  polls  and  within 
istances  of  the  house. 

any  persons  prevented  from  coming  there  to  vote  or  from  voting  the  Dem- 
ket  there  that  day  T — A.  Two  of  my  tenants  told  me  they  were  afraid  to 
and  went  to  Wedgefield  to  vote, 
dto.) 

red  manager,  Jack  Simons,  a  Republican,  and  chairman  of  the  managers,, 
several  against  votiug  any  but  the  Republican  ticket. 

layneiiiuth  (colored)  sworn  (Record,  p.  99) : 

.  How  did  yon  propose  to  vote  in- the  recent  election  f — Answer.  Demo* 

h  way  did  you  vote? — A.  Radical. 

f — A.  Because  I  heard  that  they  were  burning  out  so  many  people,  it  kept 

ou  hear  of  any  other  thing? — ^A.  Yes:  I  heard  they  were  whipping. 

was  it  they  said  they  would  whip  and  burn  out  f — ^A.  The  Democrats. 

e  did  you  hear  these  things  T — A.  Through  the  whole  neighborhood. 

m  to  all  hearsay.) 

the  other  colored  people  on  the  same  place  witi  you  going  to  vote  as  yon 

'hey  were  going  to  vote  the  Democratic  ticket,  and  refrained,  from  the 

rs. 

i  to' as  opinion.) 

Bn  (colored)  sworn  (Record,  p.  100)  : 

.  Were  you  a  citizen  of  Sumter  County  and  located  at  Sumter  diuiug  the 
ign  ? — Answer.  I  was. 

on  canvass  the  county  as  a  member  of  the  Democratic  club  t — A.  I  did. 
m  know  of  any  intimidation  of  colored  Democrats  f — A.  Soon  after  I  joined 
ratio  party — I  had  been  for  a  long  time  a  member  of  the  Union  Brotherhood 
id  a  brotherhood  meeting,  which  was  turned  into  a  political  meeting  after 
rhood  business  was  over,  and  the  necessity  of  keeping  the  brotherhood 
r  political  purposes  was  shown  and  discussed.  I  was  pointed  out  as  one  of 
rd-bearers,  yet  had  gone  over  to  the  Democrats,  and  thus  sold  my  birthright 
Idreu's  freedom.  I  tried  to  be  heard  in  my  defense,  and  was  stopped  by 
ut  him  out,"  ''Kill  him,''  &c.  After  that  time  the  colored  Repuulicans 
ne  in  the  street,  and  they  turned  me  out  of  the  brotherhood,  keeping  my 
;h  I  had  put  in. 

was  the  brotherhood  formed  for  f — A.  At  first  for  charitable  purposes,  and 
turned  into  political  association. 

you  ever  imposed  upon  or  maltreated  for  your  Democratic  opinions f — A.  I 
I  very  roughly  at  Mayesville,  abused  and  threatened  with  a  whipping.  At 
as  informed  by  Mr.  J.  M.  Tindall,  candidate  for  sheriff  of  the  county  on  the 
I  ticket,  and  at  that  time  the  sheriff,  that  if  I  went  to  Privateer  I  would  be 
He  afterward  said  that  I  would  be  allowed  to  speak  if  I  agreed  that  he  was 
le,  and  that  I  had  better  have  a  good  horse  to  get  away  on.  At  Wedgefield 
I  was  in  was  stopped,  and  I  was  very  seriously  threatened.  The  Rev.  W. 
was  riding  with  me.  He  stopped  the  man  who  was  threatening  me  and 
^ay.     He  was  the  Republican  senator  for  the  county. 
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Q.  Where  were  the  Union  Brotherhood  organized  f — A.  At  every  precmct  in  the 
<x>unty. 

Q.  Did  they  afterwards  turn  out  with  political  organizations  of  the  R«pnb]ioan 
party  f — A.  They  were  organized  a  good  while  before  the  campaign,  but  after  the 
campaign  opened  they  turned  out  with  banners,  representing  each  election  precinet 
in  the  county,  and  joined  the  Republican  processions. 

Q.  Were  you  present  at  Privateer  when  the  sheriff,  J.  M.  Tindall,  made  an  address 
to  the  Union  Brotherhood  T — A.  I  was. 

Q.  What  sort  of  a  speech  was  it? — A.  A  political  speech. 

Q.  Who  else  spoke  ? — A.  Senator  Maxwell,  of  Marlborough. 

Q.  Was  there  any  Union  Brotherhood  in  itf — A.  None  that  I  heard. 

Q.  Do  you  know  of  any  threats  made  against  colored  people  for  affiliating  with 
Democrats? — A.  It  was  just  a  general  tantalizing  and  threatening  of  them.  Some 
preachers  never  closed  a  sermon  without  bringing  in  the  Democratic  darkies.  It  was 
the  common  cry  that  any  negro  who  joined  the  Democrats  ought  to  be  killed. 

Cross-examined : 

Q.  At  the  brotherhood  meetings  proper,  were  politics  discussed  f — A.  No. 

(^.  Do  not  the  rules  forbid  f — A.  They  do. 

Q.  Were  not  there  political  matters  discussed  after  the  brotherhood  had  adjourned  t — 
A.  There  were. 

Q.  Does  the  brotherhood,  as  such,  ever  transact  business  in  public  f — A.  No,  sir. 

Q.  When  were  you  turned  out  of  the  brotherhood  T — A.  I  can't  tell  the  day  of  the 
mouth ;  I  think  it  was  in  the  month  of  September. 

Q.  Who  ever  refused  you  admission  to  the  brotherhood  upon  your  presenting  your- 
self for  that  purpose? — A.  The  doorkeeper  at  the  district  meeting ;  I  don't  know  his 
name. 

Q.  Was  you  ever  refused  at  any  other  time  when  you  went  there  and  knocked? — A. 
I  never  went;  the  doorkeeper  told  me  that  I  was  not  recognized  because  I  was  a 
Democrat. 

Q.  How  was  this  meeting  composed  ? — A.  Of  delegates  from  the  different  precinct 
brotherhoods. 

Q.  Were  any  persons  except  delegates  entitled  to  admission  ? — A.  Not  that  I  know  of. 

Q.  Were  you  a  delegate? — A.  I  was  not. 

Q.  You  speak  of  being  threatened  with  a  whipping  at  Mayesville;  is  it  not  a  fact 
that  the  threats  were  made  by  a  drunken  man  who  was  kept  off  by  other  Republi- 
cans?— A.  No,  sir;  the  threats  were  not  made  by  him;  they  were  made  by  those 
women  and  the  crowd  who  were  around  for  an  hour  before  he  came. 

Q.  Did  the  man  who  was  drunk  make  threats? — A.  He  pretended  to  be  drank ;  he 
put  his  hand  on  my  Democratic  badge;  he  said,  ''You  must  put  it  off;  we  don't  allow 
no  Democratic  niggers  here." 

Q.  Is  not  that  tne  same  man  who  was  carried  off? — A.  He  was. 

Q.  Mention  the  preachers  whom  you  have  heard  preach  against  the  Democrats  f — 
A.  I  have  heard  James  White.    I  only  go  to  one  church.    He  is  the  only  one  I  heard. 

Q.  State  who  said  that  any  colored  man  who  voted  the  Democratic  ticket  shoald  be 
killed  ? — A.  I  heard  the  general  rumor  that  they  ought  to  be  killed.  Sam  MacDuffie 
is  one  that  I  heard  say  so ;  also  Moses  James.  Those  are  all  I  now  c^n  recall  to  be 
positive  about. 

Q.  Where  did  you  hear  Sam  MacDuffie  say  so?— A.  He  told  me  so  at  the  comer  of 
Mr.  Cohen's  store. 

Q.  Who  was  present? — A.  I  cannot  call  names.  I  saw  a  crowd,  but  don't  remember 
persons. 

Balph  Wilson  (colored)  sworn  (Record,  p.  102): 

Question.  Were  you  a  resident  of  this  county? — ^Answer.  I  am. 

Q.  Were  you  here  during  the  last  campaign  and  election? — A.  I  was. 

Q.  Did  you  join  the  Democratic  party  and  vote  the  Democratic  ticket? — A.  I  did. 

Q.  Were  any  threats  made  against  you  for  joining  the  Democratic  party  and  for  de- 
siring to  vote  the  Democratic  ticket  ?  If  so,  state  what  threats,  and  who  made  by. — 
A.  Tney  threatened  to  whip  me,  and  threatened  also  to  bum  out  every  Democratic 
nigger;  further  stated  that  the  troops  came  here  to  make  them  vote  for  the  Repabli- 
can  party. 

Q.  Who  did  you  hear  these  threats  from  ? — A.  A  great  many  from  the  Itepablioana 
of  Sumter. 

Q.  Was  it  or  was  it  not  a  fact  that  these  reports  and  threats  were  generally  oiron- 
lated  through  the  county  ? — A.  They  were  generally  talked  about  among  the  colored 
people. 

Q.  Do  yon  know  whether  these  threats  and  talk  abont  the  troops  prevented  colored 
people  from  voting  the  Democratic  ticket? — A.  I  don't  know,  bnt  me  colored  people 
seemed  to  be  very  much  afraid. 
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OrosB-examiDation : 

Q.  Oi<I  you  believe  that  the  troops  were  sent  here  fur  the  purpose  of  making  colored 
peopia   ^ote  the  Republican  ticket  f — A.  I  did  not. 

J^^irect: 

Q.  L>ld  yoa  or  did  you  not  try  to  make  the  colored  people  think  the  troops  were  not 
sent  h  «t  re  to  make  the  colored  people  vote  the  Republican  ticket  f — A.  I  did ;  every- 
where   X   went. 

Q.  I>id  you  succeed  in  doing  so?.— A.  I  did  not;  a  great  many  of  them  believed  the 
other  %^ray,  and  so  stated  to  me. 

E(l\ivard  D.  Shiver  (colored)  sworn  (Record,  p.  103): 

i^uefr4t:ion.  Were  you  a  resident  of  this  county  during  the  late  campaign  and  the  daj 
of  election? — Answer.  I  was. 

Q.  E>id  you  canvass  the  county  and  take  an  active  part  for  the  Democrats? — A.  I 
^Ttaitily  did. 

Q.  VV^cre  any  threats  made  to  you,  or  did  any  threats  come  to  you  for  being  a  Demo- 
trat  anti  desiring  to  vote  the  Democratic  ticket? — A.  There  was,  by  a  good  many ;  did 
not  pa'>^  any  particular  attention  to  any  one,  I  being  a  free  man  to  do  as  I  please  about 
voting;'  ;  they  told  me  if  I  voted  the  Democratic  ticket  I  could  not  stay  here,  but  should 
vote  time  Republican  ticket. 

Q.  W  hat  threats  were  made  to  you  in  Columbia? — A.  I  went  from  here  as  a  delegate 
to  the  cr-onvention ;  I  was  told  that  I  could  not  stay  there  that  night;  that  I  would  be 
killed  i  r  I  did. 

(Ohj^^ted  to  that  as  not  applying,  because  Columbia  is  not  in  the  Congressional 
district;.  ) 

Q.  ^^^liat  was  it  said  that  the  troops  were  brought  here? — A.  The  troops  were 
brought;  here  for  the  purpose  of  keeping  the  niggers  from  voting  the  Democratic 
ticket  ;     this  was  generally  circulated  amongst  the  colored  people. 

OT08s«examination : 

Q.  Oa,n  you  name  any  one  who  threatened  you,  or  who  said  the  troops  were  brought 
here  to  make  the  colored  peo^  vote  the  Republican  ticket,  or  prevent  them  from 
voting  t;he  Democratic  ticket  ?^A.  I  cannot  name  any  particular  one. 

Thomas  D.  McLeod  sworn  (Record,  p.  104) : 

Qtt»^t,ion.  Are  you  a  resident  of  this  county  ? — Answer.  I  am ;  of  Rafting  Creek 
precinct. 

Q'  Where  were  you  during  the  election  and  for  some  days  previous  thereto? — A.  I 
was  at.  "Rafting  Creek  precinct. 

Q.  If  you  saw  any  notices  posted  in  that  neighborhood,  what  were  they  ? — A.  Aboofe 
three  miles  from  the  polling-place  I  saw  more  than  one  notice  posted ;  this  was  at 
Brykiu'ii  Depot,  in  Kershaw  County,  and  adjoining  Rafting  CreeK  precinct. 

(Objected  to  as  not  being  in  this  Congressional  district.) 

Q>  Is  that  the  depot  where  the  people  of  your  section  snip  and  receive  their  mer- 
«l»ndia©f-A.  Yes,  it  is. 

J«'  How  frequent  is  the  intercourse  ? — A.  Every  day. 

Q*  t^id  you  see  any  other  notice? — A.  I  had  one  in  my  possession  within  one  mile 
•four  precinct. 

Q«  What  was  the  character  of  the  notice? — A.  It  read  in  this  way:  **  We  have 
u>rme^  a  band  of  men  to  whip,  four  in  hand,  every  colored  man  who  joins  the  Demo- 
•w;ic  party  to  death,  and  after  whipping,  four  in  hand,  to  cut  their  ears  off." 

^*  Were  the  Republicans  armed  ? — A.  They  were,  with  muskets  and  shot-guns. 

2'  Where  ?— A.  At  Rafting  Creek. 
-J«'  To  whom  did  you  deliver  the  paper-notice  you  had  in  your  possession  ? — A.  To 
^-  E,  J.  Rembert. 

Cross-examined  : 

Q.  Were  all  the  RepublicauH  armed  ? — A.  I  cannot  say  that  they  were  all  armed; 
the  guQs  were  not  counted. 
^'  How  many  did  you  see  armed  ? — A.  To  the  best  of  my  knowledge,  without  having 

iDad«  any  count  on  the  spot,  about  one  hundred  and  fiftv  muskets  and  shot-guns  were 
there. 

Q<  How  many  muskets  and  shot-guns  did  you  see  there  ? — A.  I  did  not  count  what 
I  saw,  I  only  saw  one  wagon  with  muskets  and  shot-guns.  I  suppose  ttiat  wagon 
#OBtaiiied  twenty-five. 

Q.  How  many  men  did  you  see  having  muskets  and  shot-guns  upon  their  persons f«- 

H.  Mis.  58 16  <J^S^> 
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Redirect : 

Q.  Was  there  any  other  company  of  armed  men  f — A.  I  heard  so,  hut  did  not  m< 
them. 

D.  A.  Foxworth  sworn  (Record,  p.  109) : 

Question.  Are  yon  a  resident  of  the  county,  and  were  you  during  the  last  election  f— 
Answer.  I  was. 

Q.  Was  there,  or  was  there  not,  a  wide  spread  intimidation  in  this  county  over  the 
colored  voters;  and,  if  8o,  who  was  the  intimidation  exerted  by  f — A.  Exerted  prinei- 
pally  by  the  radical  leaders  and  the  black. 

Q.  Were,  or  were  not,  the  colored  people  actually  afraid  to  vote  the  Democratic 
ticket  f — A.  Some  of  them  were.  Some  who  voted  with  the  Democratic  party  before 
were  afraid  to  do  so  this  time,  and  staid  at  home. 

(Objected  to.) 

Q.  What  were  they  afraid  of? — A.  Afraid  of  the  threats  made  by  the  colored  peopla 

Q.  What  were  those  threats  ? — A.  Various  threats.  Threatened  to  be  murdered, 
mobbed,  burned  out,  and  some  were  badly  beaten;  wives  threatened  to  quit  theii 
husbands  if  they  voted  the  Democratic  ticket ;  in  one  Instance,  a  woman  who  formerly 
belonged  to  me,  her  son  desired  to  join  the  Democratic  party,  and  she  threatened  tc 
out  his  throat.  Six  men  on  my  place  desired  to  vote  the  Democratic  ticket,  bat  did 
not  vote  at  all  on  account  of  t£e  threats  made. 

(Objected  to  as  a  matter  of  opinion.) 

Q.  Did,  or  did  not,  the  presence  of  the  United  States  troops  exert  an  influence  ad- 
Terse  to  the  success  of  the  Democratic  ticket  ? — A.  I  am  satisfied  it  did. 

(Objected  to  as  an  opinion.) 

Q.  If  the  troops  had  not  been  introduced  into  the  State  and  into  this  county,  what 
would  have  been  the  result  of  the  election  in  this  county  f — A.  I  think  this  county 
would  have  been  carried  by  the  Democrats. 

(Objected  to  as  opinion.) 

Q.  Would  that  result  have  been  achieved  quietly  and  peaceably,  and  v^thout  inter- 
fering with  the  free  right  of  suffrage? — A.  In  my  judgment  it  wouldhave  been  carried 
quietly  and  peaceably  and  without  interference  of  th^free  right  of  suffrage. 

(Objected  to  as  opinion.)  ^ 

Cross-examination : 

Q.  Is  it  not  a  fact  that  more  colored  people  voted  the  Democratic  ticket  at  the  laat 
election  than  ever  before  f — A.  I  think  they  did  in  the  State,  and  perhaps  in  the 
county. 

Q.  Did  you  hear  these  threats  you  speak  of,  or  do  yon  only  testify  from  rumor  f — ^A. 
I  heard  some  myself;  heard  one  woman  say  she  would  cut  her  son's  throat  if  he  joined 
the  Democratic  party,  and  heard  two  women  say  they  would  not  live  with  their  hus- 
bands if  they  voted  the  Democratic  ticket ;  the  rest  of  the  threats  is  from  hearsay. 

Redirect: 

Q.  You  stated  as  your  opinion  that  more  colored  people  voted  the  Democratio 
ticket  in  the  State  and  county  than  ever  before ;  is  it  not  a  fact  that  there  never 
was  a  Democratic  ticket  since  reconstruction  ? — ^A.  The  first  time  the  Democratic  ticket 
has  ever  been  before  the  people  since  reconstruction. 

Q.  What  did  you  mean  by  saying  that  some  who  had  voted  the  ''Democratic  ticket 
before  ?  " — A.  I  mean  who  had  voted  with  the  whites. 

(Objected  to  as  not  being  in  reply. ) 

Q.  State  in  what  way  the  threats  of  burning,  murdering,  and  mobbing  those  colored 
men  who  voted  the  Democratic  ticket  came[to  your  knowledge. — A.  I  heard  the  colored 
people  converse  on  the  subject,  and  they  even  said  if  such  and  such  persons,  naming 
them,  would  join  the  Democrats  thev  would  be  burned  out,  murdered,  mobbed,  Slc, 

D.  A.  FOXWORTH. 

Sidney  W.  Dick  (colored)  sworn  (p.  110): 

Question.  Are  you  a  minister  of  the  gospel? — Answer.  I  am. 

Q.  Are  you  a  resident  and  a  voter  in  thisconnty  ? — A.  I  am. 

Q.  What  party  did  yon  belong  to  during  the  last  campaign  ? — A.  The  Democratic 
party. 

Q.  What  churches  were  you  Hccustomed  to  preach  at  ? — A.  St.  John's  and  Shephard's 
Shed  Methodist  Episcopal  church. 

Q.  Was  anything  done  to  you  by  these  congregations  ?  If  so,  state  what  it  was,  and 
why  it  was  done.— A.  I  went  to  church  Sunday  in  October,  went  to  the  pulpit  at  11 
o'clock  a.  m.  The  leader  called  out  of  the  pulpit,  outdoors,  and  asked  me  if  I  waa 
going  to  vote  with  the  Democrats.  I  told  him  yes,  I  was  going  to  vote  for  Hampton 
juid  for  every  man  on  the  ticket.     I  never  voted  for  Chamberlain  in  my  life.    Then 
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^Illeh-y  Sanders,  a  member  of  the  same  congrcgatiou  aud  a  Hchool-teacbor,  said  if  I 

would  vote  for  Hampton  that  I  should  not  preach  for  these  people,  and  they  should  not 

aflYYiit  me  into  the  pnlpit.     Upon  thi*  the  inistees  called  a  meeting  for  consultation, 

»ri«l.  voted  upon  it  in  the  church  that  I  should  not  preach  at  all,  and  they  never  have 

811^  oe  allowed  me  to  preach. 

^^.  Were  any  tlireats  made  against  you  for  joining  the  Democratic  party!  If  so. 
st  s^^e  them. — A.  Four  women  met  me  on  the  streets,  and  told  me  that  the  men  woula 
w  Ix  ip  me.  Numbers  of  persons  I  met  on  the  highway  threatened  to  whip  me,  hut  I  did 
no-t^  pay  any  attention  to  them,  and  I  went  on. 

XI.  M.  Harriot  (colored),  being  duly  sworn,  testified  as  follows  (p.  114)) 

X^esides  in  Georgetown  County,  and  was  residing  there  at  the  last  election.  Was 
engaged  in  canvassing  the  county ;  was  a  candidate  on  the  Republican  ticket.  Early 
in.  Cbe  morning  went  to  the  Sautee  poll,  before  it  opened,  and  remained  there  until 
alx>at  8  o'clock  a.  m.  Went  to  this  poll  to  advocate  Chamberlain  and  himself  for  elec- 
tioi3 — himself  for  the  State  house  of  representatives.  Distributed  the  Jones  tickets, 
bia.'t^  the  people  would  not  allow  them  distributed.  Saw  a  great  deal  of  fuss  aud  noise 
eoliieon  at  the  poll.  The  excited  crowd  would  not  allow  one  voter  and  others  to  vote 
v^MT  tnis  deponent.  These  votes  were  taken  away  and  torn  up.  He  saw  that  his  re- 
in fining  there  would  cause  a  fuss,  since  the  general  manner  ot  the  crowd  was  threat- 
^Q  i  Bg,  and  so  he  left  the  poll,  fearing  a  disturbance.  This  excited  crowd  did  not  aUow 
tti^  voters  to  vote  as  they  pleased.  In  a  violent  manner  this  crowd  would  not  allow 
AQy  of  the  voters  to  take  tickets  from  this  deponent.  They  would  not  even  allow  him 
^  paste  a  slip  containing  his  own  name  over  any  one  on  the  regular  Republican  tickets; 
htff-^  in  an  excited  manner,  would  let  him  have  nothing  to  do  with  the  tickets. 

^^^e  did  not  vote  at  this  poll,  because  he  did  not  believe  he  wonld  be  allowed  to  vote 
••  l».e  pleased.  These  parties  were  advocating  the  ticket  upon  which  J.  H.  Rainey  was 
a  c^uididate.  They  were  determined  that  no  other  ticket  should  be  voted  at  the  Santee 
poll. 

S«w  Joseph  Burt  at  the  poll,  who  would  meet  the  people  as  they  (;ame  to  the  poll. 
B^^x^  was  the  distributer  of  the  tickets  at  the  Santee  poll.  These  tickets  were  given  to 
^^*Ki  for  distribution  by  the  county  ehuirman,  who  was  Jotoph  H.  Rainey.  These 
**^lcets  had  some  of  the  printed  names  scratched  out,  aud  J.  A.  Bowly's  name  sub- 
■^-"i'fcxite*!  in  Bowly^sown  handwriting. 

_  Xl>eponeDt  gave  a  large  number  of  tickets  to  a  large  number  of  voters.     He  saw 

ny  of  these  tickets  torn  up.     Henry  Smith  told  him  there  was  no  use  to  distribute 

tickets  for  they  would  be  torn  up.     Deponent  swears  that  he  attended  the  poll  at 

Santee  precinct  on  the  7th  November  last ;  that  he  at  that  time  met  voters  who 

«  willing  to  vote  for  him,  and  who  proposed  to  allow  him  to  substitute  names  on 

^^j^ets.     He  changed  several   tickets,  but  the  crowd  around  would  not  allow  the 

to  take  back  the  tickets  from  him.     The  manner  of  this  crowd  was  very  bois- 

ns  and  rough.    Did  not  think  it  safe  for  him  to  remain  at  this  poll ;  thought  it  best 

^o  away.    After  this  went  away  and  offered  voters  whom  he  met  other  tickets. 

tickets  were  taken  from  them  by  one  of  the  same  boisterous  party. 

Bli  Howard  (colored)  testified  as  follows,  after  being  duly  sworn  (p. 

I^at  he  knows  Joseph  Bush,  who  lives  on  Santee.  He  was  a  candidate  for  coonty 
^x^dmissioner  on  the  Kepublican  ticket.  Saw  Joseph  Bush  several  times  in  Gktorge- 
■^.^'u  before  election-day.  Heard  him  say  just  before  the  election,  while  speaking  to 
jL*«^rge  crowd,  that  if  any  one  was  damned  fool  enough  to  carry  Democratic  tickets  to 
ta^  Santee  poll  he  would  be  killed.  Previous  to  this  he,  Joseph  Bush,  told  this  depo- 
'll^^t  that  he  could  control  the  Santee  poll  and  make  the  people  do  whatever  he  said; 
^^"k  the  people  would  do  whatever  he  told  them.  He  explained  to  the  deponent  that 
^^^  one  occasion  he  had  quieted  a  riotous  crowd  on  the  Santee,  and  thus  he  believed  he 
"^^  entire  control  over  the  people  there. 

Cross-examination : 

1*liat  Joe  Bush  was  speaking  to  the  crowd  in  front  of  S.  R.  Cavis's  store,  when  he  made 

"^tkOfje  remarks  about  carrying  Democratic  tickets  to  the  Santee  poll.     He  did  not  stop 

^   identify  any  person  in  this  crowd.     His  personal  interview  with  Joe  Bush  took 

¥*^ce  some  three  or  four  weeks  prior.     No  other  person  was  present.     Deponent  testi- 

"**  that  he  was  a  Republican  .at  that  time  aud  is  not  so  now. 

Redirect : 

Alter  what  he  had  heard  from  Jas.  Bush,  he,  the  deponent,  would  not  have  dared  to 
g<>  to  the  Santee  poll  to  vote  the  Democratic  ticket. 

He  heard  generally  talked  about  that  colored  men  who  voted  the  Democratic  ticket 
"^•^^  not  fit  to  live,  and  that  preachers  had  said  they  were  not  fit  to  be  members  o€  IhA 
clixiich.    If  he  had  voted  the  Democratic  ticket  he  would  \iave  \>e«ii  «5tW\^\«\^\»SX»'^^ 
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known.  Was  in  town  when  John  S.  Richardson  attempted  to  speak  to  a  crowd,  and 
was  prevented  from  speaking  by  a  crowd,  of  which  Harvey  Jones  appeared  to  bo  the 
leader.     Harvey  was  candidate  for  connty  commissioner  on  the  KepiibJican  ticket. 

This  crowd  wouUl  not  allow  a  Democratic  colored  man  to  speak,  some  of  them  saying 
that  no  colored  Democrat  should  speak  to  them. 

Postmaster  E.  C.  Rainey  wa«  also  with  the  crowd  led  by  Harvey  Jones. 

He,  the  deponent,  wanted  with  others  to  hear  Richards(m  speak,  but  the  crowd 
would  not  allow  of  it ;  and  so  the  speakers  were  prevented  from  speaking. 

Has  never  heard  one  say  that  he  was  afraid  to  join  the  Democratic  club.  He  is  a 
man  that  stays  in  the  town  and  never  goes  out  in  the  country. 

Cross-examination  : 

This  disturbance  alluded  to,  when  John  S.  Richardson  was  prevented  from  speak- 
injj,  was  more  than  a  week  previous  to  election  day.  Saw  no  disturbance  like  this  on 
the  day  of  election.  Saw  nobody  prevented  from  voting  at  the  election.  He  heard 
that  the  Democrats  had  said  that  no  one  who  was  true  to  the  Democratic  party  would 
vote  the  Republican  ticket. 

J.  A.  Jackson  colored  (Record,  p.  120) : 

It  was  supposed  that  the  disbanding  of  the  rifle-clubs  would  operate  in  such  a  man- 
lier as  to  secure  protection  from  colored  Democrats,  while  the  colored  Republicans 
would  be  afforded  every  protection  by  the  United  States  troops. 

In  the  course  of  the  canvass,  went  to  several  polls  of  the  county.  Was  prohibited 
from  going  to  Santee  and  Bowbicket,  and  threatened  with  his  life  if  he  went  there. 
His  lite  was  threatened  in  Waccamaw,  so  that  he  was  compelled  to  seek  protection  and 
use  stratagem  to  escape.  One  man  told  him  **  he  would  not  allow  any  d — d  Democrat 
to  come  in  that  part  of  the  county  ;  that  such  a  one  would  have  to  lose  his  blood  there 
if  he  ever  attempted  it. "     Was  frequently  threatened  with  bis  life. 

He  knows  there  was  considerable  ostracizing  of  those  who  were  Democrats;  and  the 
threats  of  violence  to  him  were  such  that  he  was  prohibited  from  traveling  and  making 
speeches  to  the  people.  He  thinks  that  if  the  troops  had  been  brought  into  this  State 
•  for  peace  and  the  true  protection  of  the  voter,  that  it  was  essential  to  have  some  of 
them  in  Georgetown  to  enable  the  Democratic  colored  voters  to  vote  as  they  pleased. 
He  knows  there  was  an  application  made  for  troops  to  protect  the  colored  people  who 
wanted  to  vote  the  Reform  ticket.     This  effort  was  unsuccessful. 

He  remembers  when  John  S.  Richardson  was  canvassing  the  county ;  was  present 
when  he  attempted  to  address  the  people  at  a  mass-meeting.  He  was  frequently  inter- 
rupted by  a  noisy  mob,  who  acted  in  such  a  manner  as  would  demons  of  hell.  He  com- 
pared the  scene  to  the  wilds  of  Africa.  Fiendish  howls  and  abrupt  questions  to  the 
speaker  were  beyond  description.  This  behavior  compelled  Mr.  Richardson  to  give  np 
tne  effort.  J.  Harvey  Jones  appeared  to  be  the  loader  of  this  riotous  mob.  On  this 
same  occasion  a  colored  gentleman,  named  Hutchins,  attempted  to  address  the  people 
in  behalf  of  the  Democrats,  but  was  not  allowed.  He  was  not  allowed  to  speak  at  all. 
He  was  led  to  believe  that  this  behavior  had  been  the  result  of  a  concocted  plan  on 
the  part  of  the  Republican  leaders  to  interrupt  free  speech. 

At  some  of  the  polls  he  would  not  have  dared  to  go  on  election-day.  His  life  was 
threatened.  Does  not  think  that  any  man  would  have  dared  to  carry  Democratic 
tickets  to  these  polls.  The  threats  were  so  great  and  violent  against  colored  Deni- 
>ocrats  as  to  make  them  fear  to  act  or  vote  freely. 

The  deponent  says  he  is  now  shunned  and  ostracized  by  the  Republicans  because  he 
voted  and  acted  according  to  the  dictates  of  his  own  conscience.  He  believes  the 
noisy  disturbance  at  the  meeting  at  which  Mr.  Richardson  attempted  to  speak  was 
created  by  the  friends  of  Joseph  H.  Rainoy.  He  believes  that  bodily  harm  might  have 
xesulted  to  the  Democrat  speakers  on  this  occasion. 

He  knows  there  were  threats  held  out  by  the  church  by  a  preacher  against  Demo- 
cratic voters.  They  were  told  that  the  public  schools  would  be  closed  up;  that  in 
other  parts  of  the  country  wives  had  split  the  heads  of  their  husbands  open,  and  they 
might  do  it  here.  Such  language  from  the  pulpit  had  an  influence  npon  the  minds  of 
the  people  greater,  after  the  disbandment  of  the  rifle-clubs  and  the  arriving  of  United 
States  troops,  than  before. 

He  knows,  of  his  own  knowledge,  of  colored  men  who  had  told  him,  ''If  they  voted 
the  Democratic  ticket  they  wonld  not  dare  to  go  to  their  wives,''  and  two  men  told 
him  that  *'  if  they  voted  it  they  knew  they  would  never  see  their  homes  alive."  He 
knows  some  eight  or  ten  men  yrhosaid  that  they  would  not  join  the  Democratic  cluba, 
tot  would  vote  the  Democratic  ticket,  if  they  could  do  so  without  its  being  known. 

B.  H.  Williams  was  candidate  on  the  straight  Republican  ticket  for  State  senator. 
He  was  a  presiding  elder  in  the  A.  M.  E.  Church,  presiding  over  the  district  inclnding 
jjl  of  Georgetown,  Horry,  and  part  of  Williamsburg  Counties. 

That  previous  to  the  election,  at  several  public  meetings,  he  saw  the  Repnbllcans  As 
41  general  thing  armed  with  guns.  At  one  meeting,  on  Pee  Dee,  saw  nearly  every  R6- 
jpnhlicaD  present  armed. 
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V.  W.  McCusker  (Eecord,  p.  122): 

T*be  next  appointment  was  at  the  court-house  in  Georgetown.     Saw  a  colored  man 
Attempt  to  adurees  the  people  from  the  court-house  portico,  but  the  crowd  was  so  bois- 
terous and  riotons  that  he  could  not  be  heard  at  all.    This  man's  name  was  Hutchins, 
»  colored  Democrat  who  was  speaking  in  favor  of  reform.     He  heard  from  the  crowd 
calls  for  Richanlson,  and  the  expression,  **  We  don't  want  to  hear  from  no  d — d  carpet- 
bacger."   They  would  not  allow  Hutchins  to  speak.    Peter  Woodbury  addressed  them, 
and  asked  them  to  keep  order,  and  let  Mr.  Richardson  speak.     After  order  was  par- 
tially restored  Mr.  Richardson  began  to  speak;  spoke  about  15  minutes  without  inter- 
ruption, when  the  noise  and  confusion  began  anew.    Questions  were  put  to  him  so  fant,. 
•nd  the  confusion  became  so  great,  that  he  was  prevented  from  speaking  further  before 
^e  wofi  half  through.     It  seemed  to  be  the  set  purpose  of  this  partj*  to  deny  him  free 
jpeech.    There  was  quite  a  commotion  in  this  crowd,  which  finally  broke  up  in  a  row. 
•  Learned  afterwards  that  one  man  hjul  been  stabbed  and  another  knocked  down.     He 
^houg-ht  that  at  this  time  the  town  was  threatened  with  a  serious  riot,  which  was  pre- 
vente^l  only  by  the  forbearance  of  the  whites. 

Jthad  been  arranged  in  the  programme  of  the  canvass  that  the  Democrats  should 
have  one  meeting  at  Santee  ;  but  from  advice  given  by  some  of  the  citizens  residinfi^. 
OHSant:ee  (General  Mauigault  and  others),  did  not  go  there.    Thought  evil  would  arise 
from  i  t-.   That  the  people  there  looked  upon  the  Democrats  as  their  worst  enemies,  and 
J^oulil     not  have  hesitated  to  use  violence  at  the  instance  of  their  leaders.    Was  in- 
formeci  that  Joseph  Bush  had  a  crowd  of  roughs  who  were  ready  to  do  his  bidding^, 
aod  i^'^^re  eager  and  ready  for  a  fray. 
(Ol>jocted  to  by  con  test  ee  as  hearsay.) 

On  't.liis  account  did  not  have  the  meeting,  as  previously  arranged, 
The  next  appointment  was  at  Sampit.  On  the  same  day  the  Republicans  had  a 
mceti  lift  ^  in  Georgetown,  at  the  court-house.  On  the  way  to  Sampit  Bridge,  met  squads 
of  coI«>x>ed  men  coming  to  town,  nearly  all  of  whom  were  armed.  This  had  the  effect 
of  lea.<3.iDg  several  of  his  party  to  apprehend  danger  on  their  return,  and,  fearing  an 
aiobiiAli,  they  were  compelled  to  break  up  the  Sampit  meeting  and  return  to  town  be- 
fore til^iit.  Was  not  interrupted,  however,  on  the  return  to  town.  This  feeling  of 
appreli^^Qgion  was  particularly  felt  by  the  colored  Democrats  in  the  party  with  depo- 
ment  o-n  that  occasion.  They  feared  personal  violence  to  themselves  from  the  armed 
Repaid licans  who  had  been  seen  going  to  town  in  the  forenoon. 

At  ^lie  Brook  Green  poll,  on  election-day,  deponent  saw  an  old  colored  man,  who 
^d  V'c>ted  the  Democratic  ticket,  who,  after  voting,  was  severely  upbraided  in  harsh 
terma^^y  gome  of  the  Republicans.  This  language  was  such  as  to  nave  the  effect  of 
intinkt  c^n^ug  other  colored  men  who  might  have  desired  to  vote  the  Democratic  ticket. 

CJross-examination : 

^^^Xd  not  say  that  the  shooting  at  the  meeting  on  Waccamaw  was  at  any  person  or 
P*"^^^e.    Does  not  know  whether  the  guns  were  shotted  or  not. 

I^<>xidon  Green  (colored),  being  duly  sworn,  testified  (Record,  p.  125); 

'J^^^^ti  he  lives  on  North  Sautee.  On  the  day  of  election  walked  down  to  the  Santee 
F^^^*  Started  from  home  at  seven  o'clock  in  the  morning.  When  he  got  near  the  poll, 
■®^  *^i^ul  Allston  with  tickets  for  distribution.  These  were  the  red  tickets,  Repnbli- 
f^\  H©  asked  deponent  how  he  was  going  to  vot«.  He  said  "The  Jones  ticket." 
\~  ^«id,  "If  you  vote  Jones's  ticket  to-day,  I  will  see  you  between  now  and  dark, 
■•^•^^^w  Jones  IS  a  Democrat,  and  no  man  shall  vot-e  Jones's  ticket  here  to-day."  He, 
••po^^nt,  told  the  boys  with  him  to  come  on,  and  Paul  Allston  said,  "If  you  or  an}-" 
■^^  attempt  to  vote  the  Jones  ticket  at  this  poll  to-day  1  will  have  you  all  arrested 
Jjj^^o-day."  He  said  he  had  authority  to  arrest  any  man  who  voted  other  than  the 
™  ^^pnblican  ticket;  that  he  got  his  authority  from  Governor  Chamberlain.  Ho 
then  polled  out  a  paper  from  his  pocket  purporting  to  be  his  written  authority.  De- 
^n*****  ^^^^  ^^  ^  ^^®  °™®"  with  him,  "  Boys,  if  voting  the  Jones  ticket  here  to-dajr 
will  o^age  a  tow,  and  have  us  all  arreste<l,  we  must  vote  the  ticket  that  Paul  Allston 
"••j^ight  or  wrong." 

I'^l^onent  says  there  were  about  sixty  or  seventy  men  who  were  at  first  of  his  own 
'J**®''**Jination,  but  who  afterwards  changed  their  determination  on  account  of  the 
threat:!,  made  by  Paul  Allston  of  arresting  an  v  man  who  voted  the  Jones  ticket.    There 

was  1^  great  gang  of  men  with  Paul  Allston  in  the  road,  and  they  would  not  allow  de- 

F^*^^t  and  his  party  to  pass  by. 
***'^  Joseph  Burt  at  this  poll.     He  appeared  to  be  the  chief  mover  of  the  crowd  that 

was  supporting  the  red  Republican  ticket.     Saw  no  jjuns  at  the  poll  that  day.     Did 

•**-^niain  at  the  poll  more  than  two  hours  aft«r  voting. 
D^l^nent  says  that  he  and  his  crowd  were  so  much  intimidated  by  the  threats  of 

raul  Allston,  backed  up  by  his  show  of  authority,  that  they  felt  compelled  to  votft 

the  red  Repoblican  ticket,  which  was  not  the  ticket  of  his  choice. 
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Deponent  testifies  that  Joseph  Burt  tried  to  persuade  him  not  to  obey  the  sninmons 
issued  by  R.  L.  Fraser,  notary  public,  to  attend  an  examination  in  the  present  caii^ 
of  Jno.  L.  Richardson  r^.  J.  H.  Rainey. 

Thinks  there  were  some  150  or  more  ])ersouH  who  were  intiuenced  by  the  threats  of 
Paul  AUston  to  vote  aj^ainst  their  choice,  in  the  same  manner  a*  deponent  was.  He 
thinks  it  would  have  been  diflficultlor  any  person  to  vote  any  other  than  the  red  Re- 
publican ticket  at  that  poll  on  that  day. 

Henry  Smith  (colored),  being  duly  sworn,  testifies  (liecord,  p.  127): 

Resid(;s  on  Santee.  Took  an  active  part  in  the  canvass  before  the  last  election  in 
the  support  of  the  Reform  or  Democratic  parly  ;  knows  Joseph  Bush  and  other  leaders 
of  the  Republican  party  on  Santee.  These  leaders  said  that  any  colored  man  who  be- 
came a  Democrat  would  be  spotted  ;  that,  in  other  words,  they  would  be  intimidated, 
even  to  the  extent  of  personal  violence.  Does  not  think  it  was  safe  for  a  colored  man 
to  go  abont  on  Santee  and  advocate  his  political  opinions.  The  people  seemed  fearful 
to  take  sides  with  deponent  for  fear  of  their  bodies. 

On  one  occasion  he  was  pirsonally  attacked,  a  few  days  before  the  election,  by  about 
tifteen  or  eighteen  men.  As  he  came  on  the  road  these  men,  in  ambnsh,  rose  up  be- 
fore him  in  such  a  manner  that  he  feared  they  would  attack  him.  They  upbraided 
him  with  supporting  the  Democratic  party;  they  laid  hold  on  his  hoi*se,  and  one 
struck  his  horse.  Their  manner  was  very  violent.  They  said  they  wanted  satisfac- 
tion that  day,  out  of  him  that  day.  They  said,  '*  We  will  look  after  you  on  election- 
day,  and  be  careful  what  you  do."  Thej-  said,  *' You  and  others  are  going  to  pnt  ua 
back  in  slavery,  and  we  band  together  to  watch  you."  After  many  expostulationii 
the  crowd  let  him  de[)art,  but  said,  "You  had  better  look  out.  If  we  meet  you  on 
the  7  th  day  of  November  voting  for  one  of  those  rebels,  take  care.  You  are  not  to 
cast  any  vote  or  come  to  the  poll  on  election-day." 

Job  Mazyck  (colored),  being  duly  sworn,  testifies  that  be  was  a  United 
States  inarsbal  at  the  la.st  election ;  was  the  head  deputy  marshal  of  his 
county  (Record,  p.  132) : 

Heard  some  of  the  people  say  they  would  lose  their  rights  if  the  Democrats  were 
elected.  Never  heard  anything  about  being  turned  out  of  church  if  they  voted  for  the 
Democrats.  Heard  threats  against  W.  H.  Jones  for  afhliating  with  the  Democrats. 
Heard  that  at  Santee  there  were  five  men  placed  on  the  road  to  shoot  W.  H.  Jones  l>e- 
cause  he  was  thought  to  be  a  Democrat.  Knows  one  little  fellow  who  was  made  drunk 
for  the  express  purpose  of  shooting  Jones,  and  who  afterward  said,  "Damned  if  he 
wonldn't  shoot  him  if  he  had  come  along." 

The  feeling  on  Santee  was  such  that  it  was  not  safe  for  a  person  to  go  there  to  ad- 
vocate the  Democratic  ticket. 

Deponent  sent  Ned  Lawrence  down  to  Santee  as  a  deputy  marshal,  who  reported  to 
him  that  ihe  people  down  there  would  not  allow  any  one  to  distribute  Democratic 
tickets  down  there,  and  that  there  was  a  man  down  there  who  pretended  to  be  » 
United  States  marshal,  deputi/.tul  by  Governor  Chamberlain,  and  said  if  he  uudert'Ook 
to  distribnte  Democratic  tickets  there  he  wonld  have  him  in  jail  before  night.  (Ob- 
jected to  by  coutestee  as  heareay,  as  to  what  was  told  the  <leputy  marshal. ) 

This  hostility  on  Santee  was  m an ifestecf  against  .all  parties  who  voted  else  than  tb« 
straight  Republican  ticket.  Burt  told  deponent  in  town  that  it  would  be  unsafe  to 
carry  any  other  than  the  straight  Republican  ticket  down  to  Santee. 

Was  in  town  when  Mr.  Richardson  attempted  to  address  the  crowd,  and  was  pre- 
vented by  a  row.  Deponent  thought  the  disturbers  ought  to  have  been  captured  and 
put  in  jail.  Gipson  and  Harvey  Jones  were  the  leaders  of  this  mob.  Gipson  said, 
'*Let  us  make  a  fuss,  that  they  can't  speak."  The  noise  was  so  great  that  no  free 
speaking  could  be  had  or  heard.  Heard  the  row,  but  did  not  see  any  person  knocked 
down  or  cut;  was  away  from  the  court-house  about  a  square  at  the  time  of  the  great- 
est fuss.  Heard  Ri'publican  leaders  speak  in  such  a  way  im  to  terrify  the  people  if 
they  voted  against  them.     Heard  Gipson,  in  a  speech,  sjvy,  ^'If  Ross  Johnson  wonidgo 

out  of  town  he  would  have  him   whipped,  for  he  was  a  d d  Democrat,  and  was 

trying  to  get  the  colored  people  <lown  in  the  ditch  again.''    This  language  was  very 
loud  and  indecent. 

Heard  no  other  threats  of  violence.  Was  in  town  when  General  Hampton  addressed 
the  people.  At  this  time  saw  Gipson  in  a  crowd  of  colored  men  threatening  all  who 
became  Democrats. 

Deponent,  on  the  day  of  the  procession,  saw  a  colored  man  who  wanted  to  raise  a 
mob  and  stiike  a  Mr.  Hritton,  and  deponent  was  forced  to  use  his  authority  as  United 
States  marshal  to  (juiet  a  row. 

The  colored  people  who  were  in  the  procession  were  treated  with  abusive  language 
by  crowds  of  women  and  boys  as  they  passed  by,  which  continued  during  the  time 
the  procession  was  moving. 
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!eard  people  say  that  they  were  going  to  stop  the  proceissiou  on  that  day. 
X>«poiient  and  his  deputies  were  kept  pretty  active  on  that  day  in  preserving  the 
pe»Sk<-*©»     He  had  every  apprehension  of  there  beUiK  a  row.     There  was  a  dread  over 
th«   mind  of  the  people  generally  that  the  success  of  the  Democratic  party  wonld  lead 
to  tlieir  disfranchinement. 

He  knows  that  W.  H.  Jones  was  afrai<l  to  visit  Black  Kiver.  Upper  Waccainaw,  and 
Sfcntee,  because  the  people  there  had  threatened  him  because  he  was  thought  to  be  a 
Democrat. 

Knows  of  a  great  many  threats  made  against  \V.  H  Jones  throughout  the  county. 
Heard  borne  in  town.  Saw  a  man  who  ba<l  a  pistol  and  w  jis  dodging  around  deponent's 
fthop  looking  for  Jones.  The  behavior  of  this  man  led  deponent  to  believe  that  he  was 
ott  the  lookout  for  Jones,  with  the  intention  of  shooting  him  when  he  came  out  of  the 
gate.  This  same  man  had  previously  made  threats  against  Jones.  After  this,  these 
8ame  political  enemies  of  Jcmes  hail  mad*^  an  arrangement  or  conspiracy  to  shoot  into 
deponent*8  house,  where  Jones  was  staying.  bt\t  the  conspiracy  was  disclosed  and  the 
attempt  was  not  made. 

Deponent  knows  that  if  the  people  had  been  allowed  to  vote  as  they  pleased  that 

the  Jones  ticket  and  the  Democratic  ticket  would  have  got  a  much  larger  number  of 

votepthan  they  did.     Dei)oncnt,  himself,  «elected  only  two  of  his  deputies;  the  rest 

of  theni  were  selected  by  the  Unite<l  States  marshal  in  Charleston.     These  were  all 

'iepublicans  but  one.     The  election  in  town  went  otl' peaceably. 

The  reas(jn  of  the  hostility  against  W.  H.  Jones  was  the  belief  that  he  had  changed 
to  a  Democrat. 

Had  beard  that  a  preacher  named  Mnrrell  had  said  that  the  <mly  wav  to  beat  Jones 
politically  was  to  kill  him. 

(Reoord,  page  134) : 

§•  E.  Barnwkll  is  a  residi^nt  of  (ieor«;etown  County.  Lives  at  North  8antee» 
Took  an  active  part  in  the  late  canvass.  Took  pains  to  get  at  thesitnation,  or  the  bot- 
tom facts  of  the  political  sentiments  of  the  j>eople  generally.  He  ascertained  that 
there  ^^^vas  undonbtedly  an  ostracism  }>ractieed  by  the  colored  i>eople  against  those  of 
their  color  who  leaned  toward  th«'  Democratic  party.  This  spirit  was  calculated  to 
deprejiB  the  colored  people,  and  that  the  eflcct  on  the  people  was  intimidation  pare 
and  si  m  pie;  that  they  were  led  to  fear  blows  and  personal  violence  if  they  left  the 
RepuUlican  party.  The  masses  of  the  people  on  Santee  were  under  the  control  of  a 
few  leaders,  who  evidently  had  great  intiuence  over  them. 

In  tile  campaign,  an  appointment  was  made  by  the  Democratic  speakers  for  Santee, 
but  was  not  had  because  the  gentlemen  on  Santee  had  an  a])prehension  that  it  would 
lead  to  a  violent  row,  from  which  their  homes  and  fanjilies  would  be  endangered. 
This  apprehension  arose  from  the  fact  of  the  hostility  of  the  ccdored  people  to  the  Dem- 
ocratic party ;  especially  against  colored  men  who  would  go  with  the  Democrats.  This 
hostility  was  clearly  manifest.  Deponent  himself  had  to  caution  coloi"ed  people  who 
were  Oemocrats  against  uttering  si'ntiments  which  could  be  uttered  in  a  free  country, 
but  wbich  if  spoken  out  in  that  neighborhood  wonld  subject  them  to  personal  violence. 
There  -^ras  then  open  and  avowed  intimidation  on  the  part  of  colored  men  who  desired 
to  JEO  With  the  Democrats. 

This  intimidation  of  the  colored  people  was  so  evident  that  the  white  people  of  this 
part  of  the  county  feared  that  it  would  extend  to  them  in  a  measure.  The  impression 
^?  1  ?**^^  of  the  whites  was  that  eft'orts  wonld  be  made  to  repress  the  free  exercise 
of  the  elective  franchise. 

He  thinks  many  white  men  went  to  the  Santee  poll  on  election  day  solely  from  a 
steni  aense  of  duty ;  that  they  apprehended  danger  at  the  poll  to  themselves  and  ap- 
PiJJ^^ded  a  general  row. 

"*®  at  the  Santee  poll  between  10  and  11  in  the  morning  on  election-day.  Depo- 
nent stopped  a  group  of  boys  who  were  in  the  act  of  voting  when  deponent  got  to  the 
poll'  and  challenged  them.  In  consequence  of  this  act  there  was  quire  a  commotion, 
a  gathering  around  of  the  colored  pe<»ple,  who  told  deponent  he  had  no  right  to  stop 
^'^y ,\*>ter8.  Sheriff  Lesesne  stepped  forward  and  explained  to  the  crowd  before  they 
k^  ^  quieted. 

After^ai-d  deponent  challenge<l  another  group  of  boys,  when  a  colored  man  told 
atm  be  had  no  right.     Deponent  replied,  when  this  man  was  called  away. 

It  W^  not  safe'for  a  black  man  to  advocate  the  Democratic  ticket  at  that  poll.  De- 
P^ttt  would  have  advised  a  colored  friend  of  his  not  t<»  run  such  a  risk ;  that  it  was 
J??  J^*at  for  the  occasion  to  justify.  No  colored  man  did  advocate  the  Democratic 
"«et  ^t  ti,|g  poll. 

rh't?  demonstration  of  violence  against  the  Democratic  ticket  was  so  great  that  the 
^^  Sentlemeii  present  did  not  even  actually  engage  in  advocating  the  Democratic 


Oroes-examination : 
^  ^tracism  deponent  means  re vi lings— threats  generally — as  being  the  aLod<^<^C 
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ostracizing :  reviling  them  for  being  Democrats,  and  thereby  .being  enemies  to  their 
race  and  color.  Knows  a  man  named  Henry  Smith,  who  was  a  conspicuous  objcs^t  by 
ostracism  by  his  race.  Nothing  of  this  kind  was  used  by  the  opposite  party.  Rather 
indncements  and  encouragements  were  aftbrded  those  who  would  join  the  Reform 
party. 

Friday  Bossard  (colored),  being  duly  sworn,  testifies  (Record,  p.  140) : 

Resides  in  Georgetown  County.  In  the  last  campaign  took  part  with  the  Reform 
movement.  Means  of  intimidation  were  used  against  all  colored  persons  who  wished 
to  join  the  Reform  movtuient  by  the  Re]>ublican  parties.  Joseph  H.  Rainey,  at  the 
Georgetown  poll,  was  seen  by  deponent  to  take  away  a  Democratic  ticket  from  a  col- 
ored voter,  saying  his  name  was  not  on  it,  and  was  only  prevented  by  the  active  inter- 
ference of  deponent  from  tearing  it  up. 

The  doctrine  was  taught  by  the  Republican  leaders  that  the  Democrats  would  put 
the  colored  people  hack  into  slavery. 

Does  not  know  of  any  threats  of  actual  violence. 

The  colored  voters  on  depouent^s  plantation  were  afraid  to  vote  as  they  pleased,  on 
account  of  the  teachings  of  the  Radical  leaders.  Thinks  a  great  many  of  tnem  would 
have  voted  the  Democratic  ticket  had  they  not  been  afraid  to  do  so.  Deponent's  brother 
had  to  come  to  the  poll  by  daybreak  to  vote,  for  fear  he  would  be  found  out  and  in- 
jured, on  account  of  having  voted  the  Democratic  ticket.  • 

From  his  observation  on  his  own  plantation,  deponent  thinks  this  same  influence- 
was  extended  throughout  the  entire  county,  and  that  it  prevented  many  colored  men 
from  voting  the  Democratic  ticket. 

Deponent  feels  that  he  himself  has  been  ostracized  by  the  colored  Republicans ;  that 
they  all  turn  the  cold  shoulder  to  him. 

They  treat  other  colored  men  who  voted  for  the  Democrats  in  the  same  way,  and 
worse — to  snch  an  extent,  that  in  some  cases  deponent  has  had  to  protect  some  from 
unkind  treatment  on  the  part  of  the  Republicans. 

The  efforts  of  the  whites  to  induce  the  colored  people  to  join  them  were  of  the  kind- 
est character. 

Some  of  deponent's  laborers  have  left  him  on  account  of  his  bfing  a  Democrat,  and 
thus  he  has  been  short  of  employ^  when  needed.  These  laborers  were  the  women 
named  Dora  Toomer,  Hester  Brown,  Lucretia  Mahew,  Annie  Brown,  Jane  Gaillard^ 
Snsannah  White,  Betty  Smith,  Annie  Bookie,  Catharine  Bookie,  Rose  McGuine,  and  one 
man  named  Frank  Bookie,  and  another  man,  Isaac  Lewis.  They  left  in  January  last 
when  their  contract  expired.  These  women  are  all  married,  and  their  husbands  are  all 
working  with  deponent.  These  women  made  their  husbands  vote  the  Repablican 
ticket.  They  said  if  their  husbands  voted  the  Democratic  ticket  they  would  see  what 
they,  the  women,  would  do;  and  by  that  all  the  husbands  voted  the  Republican  ticket. 
Thinks  he  does  not  know  that  the  men  voted  in  consequence  of  what  the  wives  told 
them.  This  is  what  led  dejionent  to  believe  that  the  men  were  afraid  to  vote  the 
Democratic  ticket. 

Tom  McGuine  was  the  name  of  the  colored  man  whom  J.  H.  Rainey  attempted  to* 
prevent  from  voting  the  Democratic  ticket. 

Joseph  H.  Rainey  was  one  of  the  leaders  who  said  that  those  who  voted  the  Demo- 
cratic ticket  should  be  treated  as  enemies.  Rainey  was  the  only  one  of  the  leaders- 
whom  deponent  heard  say  this;  and  also  Gibson.  He  remembers  no  other.  He  heard 
Rainey  say  so  on  election -day,  at  the  court-house,  and  at  no  other  time.  At  the  samo 
time  he  heard  Gibson  say  the  same  thing,  and  ''preach  a  sermon  off  of  it.''  The  other 
time  he  heard  Gibson  say  so  was  the  day  when  Hampton  was  in  Georgetown,  when  ho 
said  so  in  Georgetown. 

Peter  Woodbury  (colored),  being  duly  sworn,  testified  (Record,  p.  143) : 

Lived  in  Georgetown  County  before  and  at  the  last  election.  Wont  around  tho 
county  canvassing.     Advocated  the  Democratic  ticket. 

There  was  more  intimidation  in  this  last  election  than  deponent  had  ever  seen  or 
heard  of  before.  All  of  the  leaders  of  the  Republican  party  that  could  utter  a  word  to> 
the  people  told  them  not  to  vote  the  Democratic  ticket;  if  they  did  they  would  oer- 
tainiy  so  back  into  slavery.  Deponent  believes  there  were  a  great  many  men  who- 
would  nave  voted  the  Democratic  ticket  if  that  had  not  been  so  advised  by  their 
leaders.  Even  in  joint  discussions  the  Republit!lms  would  try  to  inflame  the  people. 
Gibson  would  endeavor  to  inflame  the  people  on  every  occasion.  On  the  day  wnen 
Hampton  was  in  town  Gibson  frequently  endeavored  to  create  a  row. 

The  effeot  of  the  teaching  of  the  Republican  leaders,  by  which  the  people  were  intinii- 
dated,  was  to  prevent  the  colored  people  fron  voting  the  Democratic  ticket. 

It  was  the  general  impression  throughout  the  entire  country  that  the  colored  peoplo- 
"Who  supported  the  Democratic  party  would  be  turned  out  of  the  church.  The  pioack*- 
ers  spoke  this  from  the  pulpit. 
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Deponent  was  among  the  people  a  great  deal,  and  wa«  capable  of  ascertaining  their 
•entiments. 

The  impression  among  the  people  wan  (when  the  rifle-clubs  were  disbanded)  that 
the  colored  man  who  voted  the  Democratic  ticket  would  not  be  protected,  while  those 
"who  voted  the  Republican  ticket  would  have  every  protection  ;  that  the  Republicans 
freed  them,  and  that  they  must  do  what  the  Republicans  told  them  to  do,  and  that 
the  leaders  were  sent  liere  to  see  that  they  voted  the  Republican  ticket.  Has  heard 
the  people  say  that  if  they  failed  to  vote  as  the  leaders  said  they  would  lose  the  pro- 
tection of  the  Republican  party. 

On  the  night  that  Mr.  Richardson  spoke  and  was  prevented  by  the  people,  led  on  by 
Harvey  Jones,  Gibson,  and  others,  deponent  endeavored  to  quell  the  liot,  but  in  vain. 
Heard  that  Gibson  had  told  the  people  that  the  Democrats  had  tried  to  drown  him 
when  they  had  brought  him  over  fron  Waccaumw  in  a  boat.  Deponent  knows  to  the 
contrary,  because  he  was  in  the  boat  himself  Gibson  spread  this  report  about  amoni; 
the  excited  crowd  that  night.  There  was  a  considerable  row  that  night,  brought  on 
by  th©  Radical  leaders.  Deponent  thinks  this  riot  had  a  considerable  effect  in  intimi- 
dating the  voters  who  might  have  desired  to  join  the  Democrats. 

Rem  cumbers  when  goiug  to  a  meeting  on  Sawpit,  he  saw  a  considerable  number  of 
colored  men  coming  to  town  arme^l.     There  was  a  general  apprehension  in  the  minds 
of  tb©    colored  people  who  were  with  deponent  that  a  row  was  imminent.     In  conse- 
quencio  of  this  the  meeting  on  Sawpit  was  broken  up  prematurely. 

Henry  Perry,  baviug  been  called  as  a  witoess  for  the  contestant^ 
»ft<»r  Ijeing  duly  sworn,  testified  as  follows,  to  wit  (Record,  p.  165) : 


Qoe^tion.  Are  yon  a  resident  of  Darlington  County,  and  were  you  present  at  the  last 
gener^a,!  election,  7th  of  November,  1877  T — Answer.  I  am,  and  was. 

Q.  A»Vere  you  a  member  of  the  Democratic  club  at  this  place  T — A.  I  was. 

Q.  S^ate  what  occurred  to  you  on  the  day  of  the  election. — A.  After  I  had  voted  on 
the  dsx29  of  the  election  I  staid  away  from  home  for  several  days. 

Q*  ^^Vhy  was  that  f — A.  I  did  not  want  to  have  any  fuss  with  my  wife  in  consequence 
of  vot^i  ng  the  Democratic  ticket.  After  the  speaking  of  Whittemore  and  others  she  got 
•ft«r  xn.e  about  being  a  Democrat. 

,  Q.  A»v^ere  the  colored  Democrats  threatened,  abused,  or  interfered  with  by  the  Repub- 
licans T — A.  I  was  not,  but  have  heard  others  abused.  Abraham  Brown  is  the  only  one 
I  kno'^p-  of  5  colored  Republicans  threatened  to  beat  him ;  Joe  Slaughter  was  abused  by 
•Mae  l^arties. 

CIht)e8-examiQed : 

•  9*  ^^ho  abused  Joe  Slaughter! — A.  Joshua  Daniels  and  B.  O.  Holloway. 
I   Q*  ^^hat  did  tbey  do  to  him  f — A.  They  threw  him  out  of  the  public-school  house. 

Q-  ^^^as  it  at  a  political  meeting  of  the  Republicans  f  If  so,  what  did  he  do  f — A.  It 
^^  fie  did  not  speak  or  offer  to  speak.  They  told  him  to  go  out,  when  he  refused  ; 
™J  tilien  put  him  out. 

H-  l^id  you  see  or  hear  any  one  abuse  Abraham  Brown  f — A.  I  only  heard  of  it  from 
•™'^-      He  told  me  of  it  before  the  election  himself. 

y  ^Who  do  you  work  for  T— A,  For  Calvin  Strother,  a  colored  Democrat. 

9'  ^^yi»»t  do  you  dot — A.  I  am  a  blacksmith. 

S*  *low  many  days  did  you  stay  from  home  ? — A.  Was  away  from  home  three  days 
^^  ^^^  election. 

S'  ^^here  did  you  stay  after  the  meeting  spoken  off — A.  Prom  the  meeting  spoken 

o^  ,Jtjo  the  election  I  staid  at  home. 

o    ^^**^  your  wife  ever  beat  you  I — A.  No,  sir. 

o    ^i'^  •"y  ^^^  ®^®'*  heat  you  T — A.  No,  sir. 
.  ^'  *iae  any  one  beat  yen  or  interfered  with  you  on  account  of  your  voteT — A.  No,. 

^^edireot  examination : 

l,^'  Ooald  a  timid  colored  man  have  voted  at  this  precinct  at  the  last  election? — ^A. 
ne  ca-^^  not  without  difficulty,  in  my  opinion.    I  am  not  afraid  of  anybody. 

^*^*ity  Byrd,  having  been  called  as  a  witness  for  the  contestant,  after 
"^*°K  duly  sworn,  testified  as  fqjjows  (Record,  p.  166) : 

^''^^tion.  Are  you  a  resident  of  Darlington  County,  and  were  you  present  at  the- 
8*^**^^1  election  of  November  7, 18761 — Answer.  I  am,  and  was. 

"*  ^Veie  you  a  member  of  the  Democratic  party  f — A.  I  am,  and  have  been  since  the 
^  o'  ^5^  expect  to  remain  so. 

^»'  *lave  yon  ever  been  threatened,  abused,  or  disturbed  on  account  of  being  a  Dem> 
^JJ^^— A.  I  have  been  cursed,  abused,  and  threatened  to  be  whipped  for  being  a. 
^'^''^^^^srat ;  they  double-teamed  me  once,  and  have  attempted  to  whip  me  several  times.. 
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Q.  Was  violence  used  or  thn»atened  against  other  Democrats,  colored  f — A.  Oh,  yee. 
J.  hoard  Abraham  Brown's  son  threaten  to  whip  him  coming  from  the  Hampton  meet- 
ing at  Darlington  Court-Hoiise,  the  Saturday  bi^i'ore  the  election. 

Q.  Were  colored  men  i»re vented  from  voting  the  Democratic  ticket  by  others  of  their 
own  color  T — A.  Many  colored  men  were  prevented  from  voting  the  Democratic  ticket 
by  their  own  color;  many  have  told  me  so  since  the  election. 

Q.  Could  any  but  a  bold  man  of  your  color  vote  the  Democratic  ticket  f — A.  No,  sir. 

Q.  Were  not  the  c<dored  peoph?  told  by  B.  F.  Whittemore  and  others  to  tire  the 
woods  on  the  day  of  election,  to  keep  the  Democrats  at  home  to  tight  fire  ? — A.  He  told 
them  if  the  wonit?n  could  not  control  their  husbands  they  must  sot  tire  to  the  woods  to 
keep  Democrats  at  home. 

Q.  What  sort  of  a  day  was  the  7th  of  November? — A.  It  waH  rainy  in  the  morniog, 
and  the  night  previous. 

Cross-examination : 

Q.  Did  you  hear  Whittemore,  or  anybody  else,  make  the  Htatement  above  related  f — 
A.  I  did  not.  My  wife  told  mo  she  heard  him  say  so.  I  did  not  goto  any  of  their  meet- 
ings. 

Calvin  Strother,  having  been  called  Jis  a  witness  for  the  contestaut| 
After  being  sworn  testified  as  follows  (Record,  p.  116) : 

Question.  Are  you  a  resident  of  Darlingttm  County,  and  were  you  present  at  the  gen- 
eral election  of  7th  November,  187G  f — Answer.  I  am,  and  was. 

Q.  Were  you  a  member  of  the  Democratic  clubf — A.  I  was. 

Q.  Were  colored  Democrats  abused,  threatened,  and  disturbed  by  their  own  color,  on 
account  of  their  politics? — A.  They  wrre  as  a  general  thing.  A  great  many  colored 
men  have  said  to  me  that  they  did  not  blame  white  men  for  being  Democrats,  out  as  tc 
black  men  they  could  not  well  nnderstand  it. 

Q.  Was  not  a  great  pressure  brought  to  boar  upon  colored  voters  by  men  of  theii 
own  color  ? — A.  Yes ;  I  believe  if  it  had  not  been  for  this  pressure  brought  to  bear  bj 
colored  voters  upon  their  own  color,  many  of  them  would  have  voted  the  Democratic 
ticket.  I  don't  know,  but  I  think  there  was  also  pressure  on  the  part  of  Democrat! 
against  Republicans.  But  fc»r  the  influences  spoken  of,  I  think  there  would  have  been 
more  Democratic  than  Republican  votes. 

Cross-examination : 

Q.  Did  you  hear  threats  made  by  Whittemore  and  others  to  burn  the  woods  to  keep 
Democratic  land-owners  at  home  f — A.  I  had  heard  of  tiring  the  woods.  My  son,  • 
small  boy,  was  at  the  meeting  and  told  me  that  Mr.  Whittemore  did  not  say  that  they 
must  tire  the  woods,  but  that  he  (Whittemore)  had  heard  say  that  on  election -day, 
when  they  went  off  to  vote,  woods  were  set  on  fire,  and  employers  would  have  to  stay 
at  home  and  fight  fire. 

But  your  committee  could  not  cumber  this  report  with  farther  extractB 
from  the  testimony.  The  evidence  of  the  witnesses,  extracts  from  whose 
testimony  is  given  above,  is  corroborated  by  Ben  Allison,  p.  147 ;  W.  B. 
Beamer,  p.  151 ;  J.  T.  Culpepper,  p.  157 ;  Beck,  p.  160 ;  Rollins,  p.  162; 
Hunter,  p.  163;  Moore,  p.  164;  Perry,  p.  165;  Byrd,  p.  166;  Keith,  p.  16«: 
Strother,  p.  167;  Brown,  p.  169;  Early,  p.  175;  Edwards,  p.  181,  and 
very  many  others.  Among  them  are  Republicans,  Democrats,  white 
and  colored.  Their  evidence  leaves  no  doubt  in  the  minds  of  the  com- 
mittee that  the  colored  Republicans  of  the  first  South  Carolina  district 
by  armed  demonstrations,  through  their  religious  and  social  organiza- 
tions, by  threats  and  actual  abuse  intimidated  hundreds  of  their  own 
race,  forced  them  to  vote  against  their  will,  and  exercised  such  andoe 
and  illegal  influence  as  to  deprive  the  election  in  that  Congressional  dis- 
trict in  November,  1876,  of  all  character  as  a  full,  free,  and  fair  election. 
But  the  saddest  page  of  the  history  of  the  election  in  South  Carolina 
remains  to  be  written.  It  is  that  whicl^chronicles  the  deliberate,  will- 
ful, illegal,  and  unconstitutional  effort  to  control  the  election  in  that 
State  by  the  use  of  the  military  forces  of  the  United  States. 

The  history  of  reconstruction  in  the  South  shows  that  the  rotten-bor- 
ough governments  which  were  born  of  military  power  have  fallen  in 
pieces  so  soon  as  the  military  power  was  removed.  They  had  no  strength 
of  themselves ;  they  could  not  exist  alone.    So  it  has  been,  that  whea- 
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an  election  was  to  be  held  in  those  States,  the  bayonet  was  re- 
d  to  as  the  most  convincing:  argument  with  the  people.  From  most 
e  Southern  States  from  1868  to  1872,  and  in  others  of  them  even 
I  as  late  as  1876,  and  even  now  in  one  of  them,  representatives,  not 
e  people,  but  of  the  bayonet,  have  sat  in  the  Congress  of  the  United 

t  us  cherish  the  hope  that  this  humiliating  spectacle  will  be  seen 
ore.  Let  us  believe  that  it  was  the  natural  result  of  a  great  war 
lich  the  Government  must  needs  trust  all  to  the  military  arm,  and 
jich  took  on  a  fierce  military  spirit,  which  clung  to  it  for  the  time 
vil  administration.     Let  us  hope  that  it  was  never  intended  to  be 

in  reality  it  was,  a  deliberate  violation  of  the  Constitution,  and  a 
ess  war  upon  Americ^an  institutions. 

the  middle  of  October,  1876,  the  fortunes  of  the  Republican  leaders 
mth  Carolina  had  grown  desperate.  The  colored  voters  were  de- 
ag  them  by  thousands.  They  were  flocking  to  Democratic  meet- 
;  they  were  riding  in  Democratic  processions;  they  were  joining 
ocratic  clubs.  On  this  point  there  can  be  no  doubt, 
e  conciliatory  policy  of  Governor  Hampton  and  his  co-workers  in 
ause  of  reform  and  good  government,  the  dreadful  condition  of  both 
\  brought  about  by  eight  years  of  misrule  and  plunder,  the  disgust 
my  of  the  most  respectable  Qolored  men  at  the  broken  j>romises  and 

corruption  of  the  Republican  leaders,  the  troubles  and  bad  feeling 
h  caused  a  feeling  of  general  distrust  and  insecurity — these  and 
r  similar  causes  were  revolutionizing  the  minds  of  vast  numbers  of 
olored  race,  and  they  were  joining  with  their  white  fellow-citizens 
ay  the  rule  of  the  public  plunderer,  and  to  save  what  little  was  left 
e  State's  imperiled  interests. 

id  at  this  time,  too,  perfect  peace  and  quiet  existed  in  the  State. 
e  were  no  riots,  no  tumults,  no  bloodshed.  There  was,  indeed,  the 
I  excitement  incident  to  a  hotly  contested  political  campaign,  but 
s  all  peaceful. 

appears  by  the  record  that  nearly  every  judge  and  sheriff  in  the 
5  testify  to  this  fact — both  Republicans  and  Democrats.  Look  at 
vidence  (Record,  p.  36) : 

honor  Judge  A.  J.  Shaw  sworn. 

'Stion.  Where  do  you  reside? — Answer.  In  the  town  of  Sumfer,  8.  C. 

Do  yon  hold  any  official  position  in  the  State^  and,  if  so,  whatT — A.  I  am  Judse 

>  third  judicial  circuit,  composed  of  the  counties  of  Sumter,  Clarendon,  Will- 

nrg,  and  Georgetown. 

How  long  have  you  been  the  judge  of  this  circuit? — A.  Since  February,  1875. 

l¥here  were  you  during  the  political  canvass  of  last  fall,  and  at  the  time  of  the 

on  on  the  7th  of  November  ?-tA.  During  the  month  of  September  I  was  at  the 

.    I  returned  to  Sumter  the  tirst  week  in  October,  and  nave  been  within  the 

i  of  my  circuit  ever  since.     On  the  day  of  the  election  I  was  in  the  town  of 

BT. 

When  did  th§  fall  and  winter  terms  of  your  courts  begin,  and  when  did  they 
^— A.  They  commenced  at  Sumter  the  second  week  in  OMober,  and  ended  at 
jetown  about  the  second  week  in  November.  The  business  of  the  courts,  how- 
^d  not  occupy  all  of  this  time.  The  litigated  cases  in  the  common  pleas  were 
fied,  and  there  were  fewer  cases  in  the  general  sessions  than  ever  before  on  the 
it  within  my  knowledge.  In  Sumter,  especially,  where  the  doeket>s  were  alwaya 
jr,  there  were  only  five  or  six  cases. 

Was  there  during  this  ]>eriod  any  insurrection,  domestic  violence,  or  lawlessness 
'W circuit,  which  obstructe<l  or  hindered  the  execution  of  the  laws? — A.  None 
I  «yer  knew  ox  heard  of.  Theie  was  no  lawlessness  or  violence  of  an v  kind  which 
*vdiiuiry  process  of  the  courts  could  not  remedy,  and,  not  withstanding  the  very, 
[political  excitement  which  prevailed,  the  laws  were  maintained  and  adminis- 
I  without  difficultv. 
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The  State  of  South  Carolina:    (Record,  p.  199.) 

Personally  appeared  before  me  C.  P.  Townseud,  who,  after  being  duly  sworn,  say^ 
that  ho  iH  judge  of  the  fourth  judicial  circuit  of  the  State  of  South  Carolina,  and  has 
been  since  August,  1872;  that  during  the  last  x)olitical  campaign  in  South  Carolina, 
extending  from  July  to  November  7,  1876,  there  was  no  obstruction  to  the  execution  ef 
the  process  of  the  courts  throughout  his  circuit,  so  far  as  his  knowledge  extended,  and 
the  law  was  administered  and  onforctd  by  the  ordinary  method  provided  by  the  gene- 
ral assembly  ifi  accordance  with  the  State  constitution;  and  that  there  was  no  law- 
lessness or  violence  at  any  time  during  the  campaign  which  could  not  have  been, 
checked  and  remedied  bv  the  proteKf,  of  tlio  courts. 

C.  P.  TOWNSEND. 

It  will  be  remembered  that  Governor  Chamberlain's  proclamation 
was  issued  October  7,  charging  violence,  lawlessness,  and  insurrection. 
On  that  dav  the  following  correspondence  took  place  (Record,  pp» 
55C-O60) : 

SUMTKR,  October  7,  187(). 

Dear  Sir  :  In  view  of  the  grave  charges  made  by  Governor  Chamberlain  against 
the  Democratic  party  and  their  mode  of  conducting  the  present  canvass  in  this  State 
to  Colonel  Haskell,  charges  declaring  that  the  State  is  an  armed  camp,  and  that  our 
meetings  are  attended  by  organized  Jirmed  bodies,  may  I  ask  you  as  a  Republican  and 
as  the  chief  justice  of  the  State  to  say  if,  in  your  observation,  these  charges  are  borne 
out  by  the  facts  in  the  case?  You  saw  to-day  one  of  the  largest  meetings  we  have  held^ 
and  you  can  therefore  speak  from  experience  and  personal  observation.  I  have  been 
through  seventeen  of  the  counties  of  the  State,  and  I  have  addressed,  I  am  sure,  at 
least  one  hundred  thousand  people,  and  I  can  say  with  perfect  truth  that  I  have  not 
Been  one  single  armed  body  of  men  nor  has  one  disturbance  occurred  at  any  of  these 
vast  meetings.  My  solicitude  for  the  good  name  of  our  State  will,  1  trust,  be  a  sufli- 
cient  excuse  for  my  callin);;  your  attention  to  this  matter. 

Requesting  an  early  answer,  I  am,  very  respectfully,  vour  obedient  servant. 

WADE  HAMPTON. 

To  his  Honor  F.  J.  Moses, 

Chief  Justice. 

THE   REPLY. 

Sumter,  S.  C,  October  7,  1876. 

My  Dear  Sir  :  I  am  just  in  receipt  of  your  note,  and  at  once  reply  to  the  same.  For 
the  last  three  or  four  months  I  have  not  been  in  any  of  the  counties  but  those  of  Sum- 
ter and  Richland.  Within  that  period  I  have  been  present  at  only  two  political  meet- 
ings, one  held  by  the  Republican  party  and  the  other,  to-day  at  this  place,  by  the  Dem- 
ocrats. Although  1  was  at  the  latter  but  a  short  time,  I  was  for  the  greater  part  of 
the  day  in  the  streets,  with  every  opportunity  of  observing  the  behavior  and  demeanor 
of  the  large  concourse  which  the  occasion  had  brought  together.  The  collection  con- 
sisted of  citizens  on  foot  and  horseback;  I  saw  in  no  instance  any  exhibition  of  arms 
or  any  behavior  inconsistent  with  the  strictest  propriety.  At  the  Republican  meeting 
to  which  I  have  above  referred  there  was  no  attempt  at  interruption.  I  shall  reqaire 
Terv  strong  evidence  to  satisfy  me  that  South  Carolina  is  an  armed  camp.  I  know  of 
aothing  which  would  lead  me  so  to  conclude.  For  myself  1  do  not  know  of  anything 
which  would  make  me  doubtful  in  any  part  of  the  State  of  enjoying  the  same  aecnritj 
which  I  feel  attaches  to  me  under  my  own  roof.  I  trust  the  day  is  far  distant  whea 
Tiolations  of  the  peace  in  our  own  borders  will  require  the  interference  of  any  arm 
more  potent  than  that  of  the  law. 
Very  respectfullv,  yours. 

F.  J.  MOSES. 

To  General  Wade  Hampton. 

2d.  The  replies  of  judges  A.  J.  Willard,  T.  J.  Mackey,  Thompson  H.  Cooke,  A.J.  Shaw, 
L.  C.  Northrop,  and  R.  B.  Carpenter ; 

VIEWS  OF  JUSTICE   WILLARD. 

In  reply  to  letters  from  Col.  A.  C.  Haskell,  chaiiman  of  the  DeiQOoratic  execative 
committee.  Associate  Justice  Willard  (Republican),  of  the  supreme  court,  writes: 

Columbia,  S.  C,  October  7,  1B76. 
To  Col.  A.  C.  Haskell: 
Dear  Sir:  Your  note  of  this  dat^  is  liefore  me,  asking  an  expression  of  my  wvt 
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ms  to  the  existeDce  of  raDcor  and  manifestations  of  violence  in  the  character  of  the 
Democratic  canvass  of  this  State.    I  am  unable  to  tlirow  much  light  on  this  subject 
for  two  reasons.     In  the  first  place,  I  have  been  absent  from  the  State  for  the  last  three 
months,  and  only  a  week  has  passed  sinct^  my  return  to  this  city.     In  the  second  place, 
my  ideas  of  the  character  and  responsibilities  of  the  judicial  office  have  led  me  at  all 
times  to  abstain  from  participating  in  political  action,  and  accordingly  I  have  little 
information  except  that  derived  from  public  rumor  and  the  newspapers  of  what  has 
transpired  at  political  gatherings.     I  can  only  say  that  I  have  witnessed  nothing  be- 
yond the  circumstances  generally  characteristic  of  an  excited  political  canvass.    I  have 
•eeu  no  violence ;  on  the  contrary,  as  far  as  I  have  had  intercourse  with  gentlemen  of 
yonr  party,  I  have  observed  less  disposition  to  excited  statement  and  personal  bitter- 
ness than  during  any  of  the  previous  political  campaigns  in  this  State.     I  sincerely 
hope  that  the  fears  of  many  that  the  lawless  portion  of  the  community  will  be  per 
■aitted  to  disturb  the  peace  and  injure  the  good  name  of  the  State  are  groundless.     I 
*m  satisfied  that  it  is  the  intention  of  the  leading  memliers  of  your  party  to  prevent 
•uch  a  state  of  things,  and  I  believe  they  have  the  ability  to  do  so. 
Very  respectfully,  your  obedient  servant, 

A.  J.  WILLARD.  . 

JUDGE   MACKEY-8   PROTEST. 

Circuit  Judge  T.  J.  Mackey  (Republican)  telegraphs  as  follows: 

Chester,  S.  C.,*  October  7. 
^o  A.  C.  Haskell, 

Chairman  State  Democratic  Committee,  Columbia,  S.  C. : 

Xn  reply  to  your  inquiry  of  this  date^  I  would  state  that  peace  and  order  prevail 
^j^'^Qghout  tlie  limits  of  the  sixth  judicial  circuit,  embracing  the  four  counties  of  York, 
yl^ester,  Fairfield,  and  Lancaster.     In  this  circuit  no  armed  organizations  obstruot 
judicial  proceedings,  and  no  resistance  has  been  oft'ered  to  the  due  execution  of  legal 
proceHs.     In  charging  the  grand  jury  of  York,  on  last  Monday,  I  stated  that  if  any 
•citizen,  whatever  might  be  his  race,  color,  or  party,  had  been  threatened  with  loss  of 
"•'^ployment,  or  put  in  terror  because  of  his  political  opinions,  he  should  make  com- 
plaint before  the  grand  jury  or  in  open  court,  and  the  laws  should  be  put  in  motion  to 
sustain  him  in  the  free  and'untrammeled  exercise  of  all  his  rights  of  citizenship.     The 
p*and  jury,  consisting  of  nine  white  and  six  colored  citizens,  reported  unanimously  on 
*^t  Wednesday  night  that  no  organizations,  either  armed  or  otherwise,  having  for 
tUeir  object  the  exhibition  of  force  to  control  the  free  exercise  of  the  elective  franchise, 
*^iBted  m  that  county,  and  no  complaint  charging  the  existence  of  such  organizatio|i 
jji^  been  made  to  them.     The  same  is  true  of  each  and  every  county  in  this  circuit. 
^^t;  only  case  of  political  intimidation  that  has  transpired  in  this  circuit  was  tried  at 
*^ork  on  last  Thursday,  the  defendant  being  one  Edward  McDonald,  colored,  charged 
IfT^th  threatening  the  Hfe  of  one  Henry  Lowry,  also  colored,  because  he  had  joined  a 
•Pdnooratio  club,  and  had  declared  his  purpose  to  vote  the  Democratic  ticket.    The 
i^^  consisted  or  six  Republican  colored  citizens  and  six  white  men,  one  of  whom  is 
*^o  an  avowed  Republican.    The  prisoner  was  ably  defended  by  W.  B.  Williams,  esq., 
^nnself  a  candidate  on  the  Democratic  ticket.    The  jury  were  charged  by  me  that  they 
^^re  the  sole  judge  of  the  evidence,  and  that  the  guilt  of  the  prisoner  must  be  estab- 
lished beyond  a  reasonable  doubt  to  warrant  a  conviction.     They  rendered  a  verdict 
*^*  guilty,  and  I  sentenced  the  prisoner  to  three  months  in  jail ;  the  lowest  penalty  pre- 
f^nbed  by  law  for  the  oftense.     I  have  traverscnl  many  counties  in  the  State  canvase- 
^K  for  Hayes  and  Wheeler  and  in  favor  of  Chamberlain  for  governor  during  the  past- 
•*^ty  days,  and  I  have  nowhere  seen  an  attempt  on  the  part  of  any  portion  of  the  popu- 
"*^ion  to  suppress  the  right  of  free  speech  by  armed  violence. 

^  I  solemnly  protest  against  the  ])roclamatiou  of  Governor  Chamberlain  as  absolutely 

^l«e,  in  so  far  as  it  imputes  to  the  inhabitants  within  the  limits  of  this  circuit  any 

Purpose  to  obstruct  the  ordinary  course  of  judicial  proceedings  or  to  resist  in  any 

fanner  the  due  execution  of  the  laws  for  the  protection  of  life,  property,  or  the  rights 

?*  citizenship ;  and  I  have  good  and  sufficient  reason  to  believe,  and  do  believe,  that 

**^  8aid  proclamation  is  equally  false  in  imputing  such  insurrectionary  purpose  to  the 

^nite  population  in  the  other  circuits  of  this  State.     I  regard  the  proclamation  as 

■ymbolizinflr  fitly  a  formidable  conspiracy  against  the  rights  of  the  people,  having  for 

^  object  the  carrying  of  this  State  for  D.  H.  Chamberlain  and  his  candidates,  which 

J^^8piracy  is  fnrtlier  typified  by  a  board  of  State  canvassers  or  election  returning-board 

•J*^  Jn^jonty  of  whose  members  are  candidates  on  Chamberlain's  ticket,  and  by  ninety- 

*^  connniflsioners  of  election  in  the  several  counties,  seventy  of  whom  are  Chamber- 

**^J*«  declared  partisans,  and  of  which  last  number  some  forty  are  county  treasurers 

•J«  Auditors  or  trial-justices,  holding  lucrative  offices  by  his  appointment  and  remov- 

*^o  from  office  at  his  pleasure,  or  are  known  to  him  as  declared  candidates  for  office, 

^orsiug  hht  tioket,  who  unseat  themselves  if  they  make  a  declaration  of  the  election 

^nicbseate  the  candidates  opposed  to  Chamberlain  and  ticket. 
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The  rifle-club8  that  he  has  ordered  disbanded  are  in  the  main  orffanizationB  chai^ 
tered  under  the  act  of  the  Republican  legislature  in  1874,  and  all  or  them  are  lictin 
l>ut  in  the  assertion  of  the  right  of  the  people  to  keep  and  bear  arms,  guarantee^ 
against  infringement  in  the  second  article  of  the  amendments  to  the  Constitution  c^ 
the  United  States,  and  all  aH-ert  their  loyalty  to  the  Union  and  obedience  to  its  lawm 
and  respect  and  uphold  its  tlaj;. 

T.  J.  MACKEY,  Judgr. 

I  HE   OPINION    OF   .irUGE   COOKK. 

Judge  T.  H.  Cooke  (Rei)ublican)  writes: 

Columbia,  October  7. 

To  Col.  A.  C.  Haskkll, 

Chairman  of  the  Exeirutive  Committee  o/  the  Democratic  Party  : 

Deak  Sir:   I  have  Just  read  the  proclamation  of  Governor  Chamberlain  as 
reign  of  terror  in  this  State,  and  his  inability  to  enforce  the  laws  through  the  ordini: 
channel,  and  I  must  say  that  the  causes  alleged  for  issuing  the  same  do  not  apply 
the  eighth  circuit,  over  which  I  preside,  nor  do  I  believe  they  have  any  existence 
any  other  portion  of  the  State, 
I  am,  verv  respect  full  v, 

THOMPSON  H.  COOKE, 
Judge  of  the  Eighth  Circuit,  State  of  South  Carolin 

THE  JJ^W   SUPREME   IN   JUDGE  SUAW'S  CIRCUIT. 

In  response  to  an  inquiry  of  Colonel  Haskell,  Judge  Shaw,  of  the  third  circuity 
graphs  as  follows: 

Sumter,  October  9,  187C» 
To  Col.  A.  C.  Ha8KELl: 

I  know  of  no  lawlessness  or  violence  which  the  law  cannot  remedy  in  this  circ 
The  law  is  maintained  and  administered  without  difficulty. 

A.  J.  SHAW, 
Judge  Third  Circuit 

NO   RESISTANCE   TO   LAW   IN    THE   SEVENTH  DISTRICT. 

The  following  telegram  was  received  this  afternoon  in  response  to  one  from 
chairman  of  the  Democratic,  executive  committee  : 

Newberry,  October  9,  187 

In  reply  to  your  inquiry,  I  have  to  say  that  I  am  in  nowise  prepared  to  expx 
any  just  opinion  upon  the  peace  of  the  State,  except  so  far  as  concerns  the  oircoit 
which  I  have  the  honor  to  preside.     Since  my  appointment  to  the   bench  I  b 
been  engrossed  b^  my  judicial  duties,  which  have  been  an^are  onerous.    They  li 
left  me  without  time  or  inclination  to  become  advise  of  particular  matters  ontsid' 
my  circuit.     I  am   not  aware  of  any  resistance  to  the  pro  ess  of  the  court  in    t 
county,  where  I  have  been  holding  court  for  a  week.     Unusual  quiet  prevails.     Tb 
seems  to  be  a  public  apprehension  that  the  times  are  out  of  joint,  and  general  anU 
that  public  order  should  be  preserved.     Speaking  for  this  circuit,  I  can  only  say  ^ 
while  the  public  mind  is  of  course  inflamed  by  the  ardor  of  the  campaign,  I  have 
•yet  been  confronted  by  an^^  organized  or  individual  resistance  to  the  authority  of 
courts.    The  good  sense  of  the  people  will  continue  to  preserve  the  public  peace. 

L.  C.  NORTHROP, 

Judge  Seventh  CircH>^ 

Col.  A.  C.  Haskell, 

Chairman  State  Democratic  Executive  Commiltee  : 

Dear  Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  this  S 
propounding  certain  questions  in  reference  to  the  condition  of  the  judicial  ciroui'' 
the  State  and  certain  military  organizations.     After  a  month's  absence  from  ho^ 
returned  about  a  week  ag(»,  and  since  that  time  I  have  been  exclusively  occupied  ^ 
official  affairs,  holding  the  regular  term  of  the  circuit  courts  for  this  county, 
to  the  alleged  lawlessness  and  violence  in  other  portions  of  the  State,  I  know  nothi 
I  have  seen  statements  in  the  newspapers  giving  different  and  entirely  contradict. 
accounts  of  the  transactions  referred  to  in  the  proclamation  of  Governor  Chamberli 
bnt  have  not  examined  the  testimony  or  been  in  either  of  the  localities.     Since  my  c^ 
turn  home  I  have  been  treated  by  my  acquaintances  of  both  political  parties  with 
usual  kindness  and  respect,  and  I  have  seen  no  exhibition  of  violence  and  lawleam 
No  reeistance  to  judicial  process  or  authority  has  been  attempted  in  this  circuit,  to 
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knowledge,  sioee  I  have  had  the  honor  to  be  its  presiding  judge,  fl  am  not  acquainted 
with  any  other  than  the  Richland  rifle  and  the  Richland  vomnteer  rifle-clubs.     I  do 
Hot  know  of  my  own  knowledge,  nor  has  any  complaint  been  made  to  me,  of  any  acta 
•f  violence,  open  or  secret,  having  been  committed  by  these  companies.     My  acquaiut- 
*nce  with  the.  members  of  those  organizations  is  qnite  general,  and,  from  my  knowl- 
edge of  the  personal  character  of  the  gentlemen  composing  them,  I  should  think  no 
danger  to  the  peace  and  good  order  of  society  could  be  rationally  apprehended  from 
that  source.     Withdrawn  from  ]>artisan  politics,  as  a  citizen  I  feci  a  deep  interest  in  the 
welfare  of  the  State,  and  1  hope  those  of  both  parties  having  charge  of  the  canvass 
will  exercise  snch  pnideuce,  justice,  and  fairness  as  will  insure  a  free,  fair,  and  full 
expression  of  the  popular  will. 

I  have  the  honor  to  be,  respectfully,  vour  obedient  servant, 

R.  B.  CARPENTER. 

See  also  testiuiony  of  Governor  Haiuptori,  report,  p.  249,  Tindall,  p» 
4J58,  and  numerous  others.  Here,  then,  is  the  solemn  and  deliberate  tes- 
timony of  the  supreme  and  circuit  judges  of  the  State,  of  sheriffs,  and  of 
many  other  citizens,  both  white  and  colored,  showing  conclusively  that 
Governor  Chamberlain's  proclamation,  upon  which  the  action  of  the  Fed- 
eral authorities  in  sending  troops  into  the  State  was  ba«ed,  was  willfully^ 
deliberately,  and  wickedly  false — a  libel  and  a  slander  upon  the  people 
whose  interests  he  was  sworn  to  guard. 

Notwithstanding  this  profound  peace,  it  was  determined  by  the  Eepub- 

Kcan  leaders  to  overawe  the  State  with  the  presence  of  troops.    They 

could  be  used  to  discourage  the  Democrats,  to  encourage  the  Eepubli- 

^ans,  and  to  deter  colored  men  from  voting  with  the  Democrats.    With 

the  colored  race  of  the  South  no  argument  is  so  powerful  as  the  argu- 

ifteiit  presented  in  the  uniform  and  bayonets  of  Federal  troops.    They 

^lieve  that  to  the  Union  troops  they  owe  their  freedom.    They  have 

^en  carefully  tutot-ed  that  they  cannot  oppose  the  will  of  the  Govern- 

iiient.    They  are  not  versed  in  the  law  and  Constitution  sufficiently  to 

know  that  in  popular  elections  the  Government  has  no  right,  no  will,  and 

Jio  voice.     Ignorant  and  credulous,  they  were  ready  to  believe  that  the 

coming  of  the  troops  was  for  the  i)urpose  of  compelling  them  to  vote  the 

^publican  ticket,  and  to  arrest  and  punish  them  if  they  failed  to  do  so. 

All  this  their  cunning  and  unscrupulous  leaders  well  knew.     Hence 

^ey  determined,  as  the  last  resort,  to  cause  troops  to  be  sent  into  the 

State.    On  the  7th  day  of  October,  Governor  Chamberlain,  himself  a 

•^ndidate  for  re-election,  issued  the  following  proclamation.    (Report.. 

p.  11) : 

fkocij^mation. 

Statk  of  South  Carolina, 

Executive  Chamber, 

AVhereaH  it  has  been  made  known  to  me,  by  written  and  sworn  eyidence,  that  there 

Ut  snch  unlawful  obstructions,  combinations,  and  assemblages  of  persons  in  the 

^Unties  of  Aiken  and  Barnwell,  that  it  has  become  impracticable,  in  my  judgment,  as 

^'^'vemor  of  the  Stat-e,  io  enforce  by  the  ordinary  course  of  judicial  proceeding  the  laws 

^^  fhe  State  within  said  counties;  by  reason  whereof  it  has  become  necessary,  in  my 

y^^gment,  as  governor,  to  call  forth  and  employ  the  military  force  of  the  State  to  en- 

^^^ce  the  faithful  execution  of  the  laws ; 

And  whereas  it  has  been  made  known  to  me  as  governor  that  certain  organizations 
7^d  combin'itions  of  men  exist  in  all  the  counties  of  the  State,  commonly  known  as 

»ifle-club8"; 
^    And  wheieaa  snch  organizations  and  combinations  of  men  are  illegal  and  strictly 
''^^bidden  by  the  laws  of  this  State ; 

.  ^  And  whereas  such  organziatiens  and  combinations  of  men  are  engaged  in  promoting 
^^egiiil  objects,  and  in  committing  open  acts  of  lawlessness  and  violence : 
,^  How,  therefore,  I,  Daniel  H.  Chamberlain,  governor  of  said  State,  do  issue  this  my 
^^'oclamation  as  required  by  the  thirteenth  section  of  chapter  132  of  the  general  stat- 
^^•6  of  the  State,  commanding  the  said  unlawful  combinations  and  assemblages  of 
^^ituns  in  the  eouuties  of  Aiken  and  Barnwell  to  disperse  and  retire  peaceably  to  their 
^**iii«s  within  three  days  from  the  date  of  this  proclamation,  and  heTic^ioxWi  \q  'a^;^^^wvT!k. 
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from  all  unlawful  intorference  with  the  rights  of  citizens,  aud  from  all  violations  c 
the  public  peace,    • 

And  I  do  further,  by  this  proclamation,  forbid  the  existeuce  of  all  said  organization 
or  combinations  of  men  commonly  known  as  ^'riiie-clubd/'  and  all  other  orji^anization 
or  combinations  of  men  or  formations  not  forming  a  part  of  the  organized  militia  c 
the  State,  which  are  armed  with  lire-arras  or  other  weapons  of  war,  or  which  engag 
or  are  formed  for  the  purpose  of  engaging  in  drilling,  exercising  thecnanual  of  arm 
or  military  maneuvers,  or  which  apiK'ar  or  are  formed  for  the  purpose  of  appearin. 
under  arms  or  under  the  command  of  officers  bearing  the  titles  or  assuming  the  fane 
tions  of  ordinary  military  officers,  or  in  any  other  manner  acting  or  proposing  to  ac 
as  organized  and  armed  bodies  of  men ;  and  I  do  command  allsuch  organizations^  coni 
binations,  formations,  or  bodies  of  men  forthwith  to  disband  and  cease  to  exist  in  an; 
place  or  under  any  circnmstances  in  the  State. 

And  I  do  further  declare  and  make  known  by  this  proclamation  to  all  the  people  o 
the  State  that,  in  case  this  proclamation  shall  be  disregarded  for  the  space  of  thre 
days  from  the  date  thereof,  I  shall  proceed  to  put  into  active  use  all  the  powers  wit! 
which  as  governor  I  am  invested  by  tiie  constitution  and  laws  of  the  State  for  the  ei 
forcemeut  of  the  laws  and  the  protection  of  the  rights  of  the  citizens,  and  partioularl; 
the  powers  conferred  on  me  by  chapter  cxxxii  of  the  general  statutes  of  tne  State,  a 
well  as  by  the  Constitution  of  the  United  States. 

in  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  great  seal  of  th 
State  to  be  affixed,  at  Colnmbia,  this  7th  day  of  October,  A.  D.  1876,  and  in  the  lOli 
year  of  American  Independence. 

[L.  s.]  D.  H.  CHAMBERLAIN. 

By  the  governor. 
H.  E.  Haynk, 

Secretary  of  State. 

The  utter  falsehood  of  this  proclamation  has  already  been  shown.  I 
was  indeed  bat  the  reckless  assertion  of  a  reckless  leader  of  desperat 
men,  who  was  determine  to  try  that  "elixir  of  life"  to  the  carpet- baj 
government — the  presence  of  United  States  troops — as  the  last  remedy 
to  perpetuate  its  wretched  existence  in  that  unfortunate  State. 

It  was,  to  the  people  of  South  Carolina,  the  formal  aunouncemen 
that  their  State  was  again  to  be  carried  and  their  officers  and  legislator 
elected  and  Presidential  electors  chosen  by  means  of  military  interfei 
enoe  and  intimidation. 

The  call  was  most  promptly  responded  to.  Your  committee  wonlc 
fain  hope  that  in  issuing  the  proclamation  given  below,  the  President  o 
the  United  States  was  but  honestly  acting  as  he  thought  best  for  the  pub 
lie  weal.  But  the  date  of  the  proclamation,  the  hasty  and  over-zealoiu 
action  of  the  then  Secretary  of  War,  the  hurried  movement  of  the  troops 
the  anticipation  that  the  proclamation  would  be  unheeded,  the  presump 
tion  against  all  legal  teaching,  that  a  crime  would  be  committed,  leave  m 
doubt  in  the  mind  of  your  committee  that  the  authorities  of  the  Federa 
administration  lent  themselves  and  all  the  appliances  and  agencies  o 
the  Government  to  the  conspiracy  to  carry  the  election  in  ^nth  Car 
olina  by  the  bayonet. 

On  the  16th  day  of  October,  1876,  General  Ruger,  commanding  a1 
Charleston,  telegraphed  President  Grant  that  all  was  quiet  in  the  State 
and  added,  "If  I  need  more  troops  I  will  send  you  a  dispatch  telling  ^oi 
I  need  them."  Yet,  on  the  very  next  day.  President  Grant  issued  th< 
following  proclamation : 

Whereas  it  has  heen  satisfactorily  shown  to  me  that  insurrection  and  domestic  yio 
lence  exist  in  several  counties  of  the  State  of  South  Carolina,  and  that  certain  combliui 
tions  of  men  against  law  exist  in  many  counties  of  said  State,  known  as  rifle-clubs 
who  ride  up  and  down  by  day  and  nighty  in  arms,  murdering  some  peaceable  oitizeni 
and  intimiclating  others ;  which  combination,  though  forbidden  by  the  laws  of  thi 
State,  cannot  be  controlled  or  suppressed  by  the  ordinary  course  ofjastice;  mu 
whereas  it  is  provided  in  the  Constitution  of  the  United  States  that  the  United  StAtcii 
shall  protect  every  State  in  this  Union,  on  the  application  of  the  legislature,  or  of  tin 
executive  when  the  legislature  cannot  be  convened,  against  domestic  violence :  aoc 
whereas,  by  laws  in  pnrsnance  of  the  above,  it  is  provided  in  the  laws  of  the  Unitec 
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StoteM  that  in  all  casefl  of  inmirrectioii  in  any  State  or  obstruction  to  the  laws  tliereof, 
itBhaill  he  lawful  for  the  President  of  tlie  United  States,  on  application  of  the  le^risla- 
toro  of  such  State,  or  of  the  executive  when  the  legislature  cannot  b«»  convened,  to 
call  for  the  militia  of  any  other  State  or  Staten,  or  to  erajdoy  such  part  of  the  land  or 
naval  forces  as  shall  be  judged  necessary  for  the  purpose  of  8ui)pre.ssi«.g  such  iusurreo- 
tioQ  or  causing  ihe  laws  to  be  duly  executed ;  and  whereas  the  legislarure  t)f  said 
State  is  not  now  in  sesMiou,  and  cannot  be  convened  in  time  to  meet  the  })resent 
emergency,  and  the  executive  of  said  State,  under  section  4  of  artich*  4  of  the  Consti- 
tntioh,  and  <»f  the  laws  passed  in  pursuance  thereof,  has  therefore  made  an  application 
tome  in  the.  premises  for  such  parr  of  the  military  forces  of  tlu»  lJnite<l  States  as  may 
be  necensary  and  adequate  to  ])rotect  said  State  and  the  citiz«-nH  then*of  against 
domestic  violence,  and  to  enforce  the  due  execution  of  the  laws;  and  wh«Teas  it  is 
required  that  whenever  it  may  be  necessary,  in  the  ju<lgruent  of  the  President,  to  use 
thft  niilitairy  force  lor  the  ])urpose  aforesaid,  he  shall  forthwith  by  proclamatioji  corn- 
Band  snch  insurgents  to  dispei*se  and  retire  peaceably  to  their  respective  htmies  within 
a  limited  time: 

Now,  therefore,  I,  Ulysses  S.  Grant,  President  of  the  Unite«l  States,  do  hereby  make 
proelaiiiation,  and  command  all  persons  engaged  in  such  unlawful  and  insurrectionary 
prfK.-eedings  to  disperse  au<l  retire  peaceably  to  their  respective  abodes  within  three 
dajs  fnmi  this  date,  and  hereafter  abandon  said  combinations  and  submit  themselves 
to  the  hi\fs  and  constituted  authoriti»H  of  said  Stat.t;;  and  I  invoke  the  aid  and  co- 
operation of  all  go<Ml  citizens  thereof  to  uphold  tjie  laws  and  ])reserve  the  ])ublic  ])eace. 

In  witness  whereof  I  ha\e  hereunto  set  my  hand  and  caused  the  seal  of  the  United 
States  to  he  aihved. 

Done  at  the  city  of  Washington  this  17th  day  of  October,  1S7(),  and  of  the  Inde[)end- 
mce  of  the  United  States  one  hundred  and  one  years. 

U.  S.  GRANT. 

By  the  President. 

Joux  L.  Cadwaladkr, 

Acting  Stcretary  of  State, 

The  following  order  was  issued  this  evening,  in  pursuance  of  the  action  taken  at  the 
Cabinet  lucetiug  to-day,  for  the  protection  of  the  public  }>eace  in  South  Carolina: 

War  Dkpartment, 
IVashington  City,  October  17,  1876. 

General  W.  T.  Shkrman, 

Commanditiy  United  Statxs  Army: 

Sir:  Iu  view  of  the  existing  condition  of  affairs  in  South  Carolina,  there  is  a  possi- 
bility that  the  proclamation  of  the  President  of  this  date  may  be  disregarded.  To 
puvide  against  such  a  contingency,  you  will  immediately  order  all  the  available  force 
^the  Mintary  Division  of  the  Atlantic  to  report,  to  CJeneral  Ruger,  commanding  at 
Columbia,  S.  C.,  and  instruct  that  oDicer  to  station  his  troops  in  such  localities  that 
««y  may  he  most  speedily  and  effectually  used  iu  case  of  any  resistance  to  the  au- 
thority of  the  United  States.  It  is  hoped  that  a  collision  may  thus  be  avoided,  but 
you  will  instruct  General  Ruger  to  let  it  be  known  that  it  is  the  fixed  purpose  of  the 
p'^^riiment  to  carry  out  the  spirit  of  the  proclamation,  and  to  sustain  it  by  the  mili- 
**?  force  of  the  General  Government,  supplemented,  if  necessary,  by  the  militia  of 
"®  Various  States. 

Very  respectfully,  your  obedient  servant, 

J.  D.  CAMERON, 

Secretary  of  War. 

Your  committee  have  thou<?ht  i)ro])er  to  insert  in  this  report  the  order 
^^  ^Ir.  Secretary  of  War  Cameron,  as  that  official  in  his  zeal  to  carry 
^'^t  thepn»^ramme<)f  electioneeriu.ic  by  the  bayonet,  wrote  his  celebrated 
>Mi'r  hi  snch  a  style  as  makes  manifest  the  real  designs  of  the  Federal 
^«»»iijistration. 

disorder  bears  the  date  17th  of  October,  issued  simnltaneonsly  with 
^^t  oftlie  President.  He  thinks  it  possible  the  President'sVrochitna- 
"^U  may  be  disregarded.  He  presumes  *' disobedience,"  lawlessness, 
^MstHuce.  Such  are  not  the  doctrine  oftlie  law.  Ue  hurries  forward 
all  '* available  trooi)s."  Yes,  there  was  need  of  haste,  for  only  twenty 
^.**y»  riMnaiiied  until  the  election  was  to  be  held.  The  bayonet  tlixir  of 
"fc  tothe  "  car])et-bag"  goverument  in  South  Carolina  must  be  speedily 
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administered  or  it  would  be  too  late  to  save  it.  Tlierefc 
waiting  to  see  the  effect  of  the  President's  proclamation,  at 
expense  and  trouble,  and  in  the  face  of  General  Ruger's  dis] 
only  the  day  before,  that  he  needed  no  more  troops,  all  the  t 
military  district  are  hurried  to  South  Carolina.  The  Secreta 
General  Kuger  to  station  these  troops  at  the  most  available  p 
incase  of  resistance  and  collision.  This  order  is  curried  out  in  t 
style  by  scattering  the  troops  in  insignificant  squads  all  over  tb 
destroying  their  strength  and  rendering  them  in  case  of  r 
an  easy  prey  to  an  enemy  inferior  in  strength,  who  could  d 
in  detail.  This  force  too  was,  if  need  be,  to  be  sup[)lemen1 
militia."  What  militia?  In  South  Carolina  the  uiilitia  wa 
of  but  one  race.  The  colored  voters  constituted '' the  mili 
alone  were  organized  and  armed  with  the  State  arms.  The 
unarmed.  There  was  in  this  threat,  to  supplement  the  Ar 
militia,  a  most  diabolical  threat  of  setting  one  race  in  arms 
other  race,  and  that,  too,  in  time  of  great  political  excitenn 
first  Cougressional  district  of  South  Carolina  the  troops  we 
at  eleven  places,  and  all  of  these  happened  to  be  polling  pi; 

Your  (!ommittee  undertakes  to  say  that  a  more  causeless 
the  rights  of  the  people  of  a  State,  a  more  flagrant  disregai 
tutional  obligation,  more  thorough  contempt  for  every  [)rin 
government  was  never  manifested  in  American  history,  thi 
ing  of  troops  into  South  Carolina  in  October,  187G,  by  the  Fed 
ities.     It  was  without  shadow  or  ju^eteiise  of  justification  oi 

It  is,  too,  a  most  singular  fact,  in  view  of  the  pretense  i 
the  trooi)S  were  sent,  that  so  soon  as  the  election  was  ove 
withdrawn  from  the  interior  and  concentrated  at  Columbia, 
of  the  State,  to  guard  the  count  and  the  officers  making  it 
they  remained  in  the  state  house  until  the  administration 
them  passed  away,  and  a  wise  constitutional  policy  withdrew 
the  State. 

The  effect  of  the  coming  of  the  troops  into  the  State  w 
iieous  and  marked.  True,  the  soldiers  themselves  did  not  ii 
their  very  presence  was  enough.  The  colored  voters  wei 
they  were  there  to  coerce  them  to  vote  the  Republican  ticket 
rest  and  cause  them  to  be  punished  if  they  did  not  do  so. 
set  forth  so  clearly  in  the  evidence  that  the  committee  deen 
sary  to  say  more  on  this  point  than  to  call  attention  to  tl 
extracts  from  the  testimony. 

Wade  Hampton,  governor  of  South  Carolina,  being  callc 
sworn,  deposes  and  says  (Record,  p.  243) : 

QueBtion.  State  what  was  the  spirit  of  the  cainpaipi  in  1870,  as  con 
Democrats  and  RepubUcaus. — Answer.  On  the  part  of  the  Democrats 
to  make  the  campaign  thoroughly  conservative  and  conciliatory.    I  was  i 
ties  of  the  State,  and  saw  no  intimidation  by  Democratic  whites  or  negr( 
pu)>lican8,  white  or  colored.    The  only  evidence  of  disorder  I  saw  was  ii 
gressional  district,  where  the  colored  Republican  voters  endeavored  to  in 
of  their  own  color  who  wanted  to  vote  for  the  Democrats.     This  was  u( 
in  Georgetown,  where  they  used  every  effort  to  drive  the  colored  voter 
the  Democrats,  and  I  heard  threats  of  violence  used  by  them.    I  was  sa 
that  pressure  a  greater  number  of  the  colored  people  would  vote  with  t 
I  believe  that  this  spirit  of  race  proscription  was  exercised  all  over  the 
ercised  a  very  powerful  and  detrimental  influence  against  the  Dem 
All  the  addresses  of  the  Democratic  speakers  in  the  first  Congressional 
conciliatory.    Mr.  Richardson  accompanied  me  and  took  the  extreme 
dilation. 

Q,  Did  there  exist  any  necessity  for  the  proclamations  of  President  G 
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ernor  Chamberlain  disbanding  tbe  ritle-clnbs? — A.  In  my  jndgment  tbere  was  no 
necessity.  Tbe  judjje.s  all  stated  that  tbere  was  no  resistance  to  legal  process;  in  my 
canvass  I  saw  no  evidence  of  interference  witb  or  resistance  to  law.  Tbe  wliole  effort 
that  I  made  during  tbe  canvass  was  to  assnre  ibe  people  of  tbe  absolnte  necessity  of 
preiferving peace  and  abstinence  from  violence.  As  soon  as  the  proclamation  appeared 
I  advised  all  tbe  clubs  to  disband,  and  at  no  single  meeting  attended  by  me  in  tbe 
State  was  tbere  an  armed  organization  of  men. 

Q.  What  wds  tlie  eftVct  of  tbese  prodamat  ions  and  of  tbe  introduction  of  United  States 
troofisupon  tbe  colored  voters  and  u])on  ibe  election  T — A.  I  tbink  tbat  tbe  presence 
of  the  troops  produced  a  great  cbange  among  the  colored  voters,  from  tbe  fact  that 
they  were  told  tbat  the  troops  were  placed  ben*  for  tbe  j>urpose  of  making  tbcm  vote 
the  Republican  ticket.  Tbat  the  troops  not  being  ]>laced  wbeie  they  could  have 
given  protection  t»  the  colored  l)f».tno;T  its  exorcised  an  influence  injurious  to  tbe  Dem- 
ocratic cause.  I  bad  apidications  from  several  ])laces  asking  that  troops  should  be 
pbic^ed  to  protect  colored  Democrats.  I  did  ap])ly  to  O-  neral  Ruger;  troops  were  not 
sent,  on  tbe  ground  tbat  he  bad  not  troops  enough  to  send  to  tbe  particular  i>lace8. 
Trooi»s  were  sent  generally  in  larger  nnnilurs  in  tbe  upprr  counties  where  the  whites 
were  iu  nuijority.  In  tbe  low  c(Hintry  where  il»e  Republicans  were  in  majority  fewer 
troops  were  sent. 

Q.  You  state  you  saw  no  intimidation  by  Democratic  whites  or  negroes  against 
Repnl»licans,  whit«u»r  colored.  Were  tbere  threats  made  by  Democratic  wliites,  within 
your  knowle-dge,  that  they  w<nild  not  givt-  eutployment  or  rent  their  lands  to  colored 
persons  who  should  vote  tbe  Republican  ticket? — A.  I  heard  no  threats  of  this  kind, 
of  my:  own  knowledge.  I  did  see  th.it  some  of  tbe  Democratic  chibs  jlid  say  they 
wonltt>Mot  em])loy  those  who  voted  against  them.  Tbat  policy  has  not  uu^t  my  ap- 
probation. All  tbe  enunciations  1  have  made  called  on  our  people  not  to  have  any 
proscription. 

Q.   Please  state  in  what  way  the  colored  Republican  voters,  in  the  first  Congressional 
district,  endeavored  to  intiniidate  those  of  their  own  color  who  wanted  to  vote  for  tbe 
Deniocnits. — A.  Most  of  the  information  I  have  <'ame  from  tbe  colored   Democrats 
tb«  mselves,  who  said  that  threats  were  made  against  them  by  people  of  their  own 
tolor.     At   the  meetings  they  fre<iuently  jeered  the  colored  Democrats;  and  at  George- 
town they  followed  the  procession  through  the  town,  using  violent  language.     The 
prominent  cohired  Republicans  and  women  tried  to  keep  the  colored  Democrats  from 
the  meeting,  antl  there  I  saw  the  only  act  ot  violouco  ;   they  threw  a  brick  at  my 
carriage;  nothing  but  the  coolness  of  tbe  Denmcrats  prevented  a  riot. 

Q.  Yon  state  tbat  the  negroes  were  told  that  the  troops  were  placed  here  for  tbe  pnr- 
pose  of  making  them  vote  the  Republican  ticket.  State  whether  tb-se  who  told  them 
*ohad  authority  to  tell  them  so? — A.  I  don't  suppo.se  they  were  told  so  by  authority. 
They  were  led  to  believe  this  by  party  managers. 

Q.  Were  the  colored  Democrats  limited  to  any  particular  part  of  the  Stat«  T — A.  No ; 
colored  Democrats  voted  in  every  county  of  the  State. 

Q.  W'as  the  proportion  of  colored  Democrats  to  colored  Republicans  greater  in  some 
parts  of  the  State  thnn  others? — A.  Yes;  tbe  proportion  was  greater  in  some  parts  of 
tne  Slate  than  in  others.  In  Abbeville,  Barnwell,  Newberry,  the  proportion  was 
greater  than  in  Colleton,  Reaufort.and  Georgetown. 

Q'  W^ere  there  no  troops  placed  in  Barnwell,  Abbey ville,  and  Newberry? — A.  Yes; 
there  were  troops  tbere. 

E.  W.  Moise,  being  called  and  sworn,  depo.ses  and  says  ( Record,  p.  241) : 

Question.  Were  you  in  the  State  of  South  Carolina  during  the  election  held  on  7th 
i^ovenaber,  1876? — ^Answer.  I  was,  and  canvassed  the  State  during  the  campaign. 

Q-  What  was  the  ])olicy  of  the  campaign  on  the  part  of  the  Democrats? — A.  To 
make  as  much  exhibition  of  power  as  they  coubl,  but  to  avoid  any  acts  of  actual 
violence. 

H'  Was  there  during  the  campaign  any  resistance  to  civil  process,  or  any  interrup- 
"Oii  of  the  due  and  legal  execution  of  the  laws?— A.  I  know  of  none  sucli,  and  sjtW 
"^ii«  such. 

Q.  Do  you  know  anything  of  tbe  introduction  of  tbe  United  States  troops  in  the 
plate,  and  the  effect  thereof? — A.  United  States  troops  were  introduced  into  the  State 
J^^st  previous  to  the  election,  and  I  regard  the  effect  as  enabling  the  coloted  Re])ubli- 
^*n8  to  intimidate  the  colored  persons  who  had  previouslv  proposed  t<j  vote  the  Demo- 
"Mic  ticket. 

,  9*  State  any  instance  you  know  of  this. — A.  I  have  been  informed  by  my  tenants, 
?®*^  colored  Repnblicans,  who  bad  proposed  to  vote  the  Democratic  State  ticket  and 
/*' Mr.  Hayes  in  this  election,  that  they  were  afraid  to  do  so  because  of  the  threats 
?*^  toward  them  by  other  colored  Republicans  to  tbe  ett'ect  that  they  would  either 
^  P^Aced  in  slavery  or  lose  some  rights  which  they  then  enjoyed  if  the  Democrats 

^nt  into  power,  and  that  the  troops  had  been  sent  here  for  the  purpose  of  requiring 
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the  colored  people  to  adhere  to  their  party,  and  for  preventing  the  white  people  from 
persuading  them  or  inducing  them  to  vote  the  Democratic  State  ticket. 

Q.  Can  you  give  any  names  ? — A.  I  can.  The  foreman  on  my  ])lantationiD  Claren- 
don County,  named  Alfred  Lemon,  informed  me  in  the  presence  of  General  Wade  Hamp- 
ton and  others  at  Manning,  in  said  county,  that  he  proposed  to  vote  for  the  State  Dem- 
ocratic ticket,  and  that  the  men  on  the  plantation  ])roi»oscd  to  do  the  same.  He  after- 
ward informed  me  that  he  had  not  done  so  for  the  reasons  ahove  stated. 

Q.  Do  you  know  of  any  other  instances  of  intimidation  toward  the  colored  people 
during  the  late  election  ? — A.  I  do.  I  was  present  at  the  mass-meetinjp^  at  Sumter, 
addressed  by  Mr.  Chamberlain,  Mr.lardoza,  William  E.  Johnson,  senator  rroni  Sumter, 
and  others.  I  heard  Mr.  Cardoza  nay  tbat  the  colored  man  who  would  vote  for  the 
Democrats  in  this  Meciicm  would  deserve  to  lose  his  freedom,  and  I  heard  William  E. 
Johns(m  say  that  the  Democrats  would  treat  them  as  Ehul  was  treated  in  the  Bible; 
that  Ehul  was  a  portly  man  like  the  treasurer;  that  a  jietitiou  was  presented  to  him, 
and  that  when  he  asked  to  read  the  jietition  the  petitioner  advanced  to  him,  and  when 
he  got  close  plunged  a  knife  in  his  l)(»wels;  and  so,  he  t^aid,  will  the  Democrats.  They 
otter  you  fair  promise  now,  but  if  you  ever  let  them  get  control  they  will  lay  something 
on  your  backs.  This  was  heard  by  from  two  or  three  thousand  colored  ]»eojde.  I  also 
know  that  a  man  named  Albert  Howell,  in  the  town  of  Sumter,  a  colored  hackman,  was 
struck  by  a  colored  woman  with  an  umbrella,  simply  because  he  spoke  to  her,  alleging 
that  she  did  not  peimit  any  colored  Democrat  to  speak  to  her. 

Q.  On  the  day  of  7th  November,  did  you  see  any  troops  of  the  United  States  near  any 
of  the  poll.H  ? — A.  Yes.  At  Sumter  I  saw  two  othcers  and  a  detachment  of  United  Statfi 
troops  uudes  arms,  for  three  or  four  days  before  and  three  or  tour  days  after  the  elec- 
tion and  on  the  day  of  election.  Their  camp  was  not  over  four  hundred  yards  from  the 
polling-place.     Sumter  is  in  the  tirst  «  ongressional  district. 

James  Conner  (Kecord,  p.  243 ): 

Q.  What  do  you  know  of  the  introduction  of  United  States  troops  into  this  State 
during  the  canvass,  and  the  eflect  upon  the  voters,  and  especially  the  colored  voters  ? — 
A.  1  know  nothing  of  the  introductit)n  of  the  trooi)s;  I  only  know  that  they  came, 
and  that  their  coming  was  accepted  by  the  negroes  of  the  low  country  as  an  indication 
that  the  government  intended  that  the  negroes  should  vote  the  Republican  ticket  It 
was  generally  accepted  that  the  object  of  tbeir  coming  was  to  overawe  the  Democrats 
and  to  prohibit  the  rifle-clubs,  or  rather  to  disband  them.  In  brief,  it  wa«  to  depress 
and  neutralize  the  Democrats  and  embolden  and  strengthen  the  Republican  leaders, 
and  it  succeeded  and  accomplished  that  work  effectually. 

Q.  Wliat  eflect  had  the  proclamations  of  President  Grant  and  Governor  Chamberlain 
disbanding  the  rifleclubs? — A.  I  don't  think  the  proclamations  ha<l  any  eflect  at  all; 
it  was  the  Federal  troops  enforcing  the  proclamations  which  gave  life  and  eflicacy  to 
them.  I  don't  think  one  negro  in  a  hundred  could  either  read  or  understand  the  pi-oc- 
lamations,  but  they  could  all  see  the  United  States  troops,  and  understand  what  they 
we'^e  ther«*  for. 

Q.  What  do  you  know  of  intimidation  by  colored  voters  of  other  colored  Toters 
who  wanted  to  vote  the  Democratic  ticket? — A.  I  know  nothing,  except  in  Charleston 
County,  and  there  the  intimidation  of  colored  voters,  Democratic  voters,  by  colored 
Republicans,  was  general  and  very  efloctive.  Large  numbers  who  had  pledged  them- 
selves recanted  and  said  the  pressure  was  too  heavy. 

Q.  Do  you  know  of  any  actual  or  threatened  violation  of  the  public  peace  in  the 
first  Congressional  district,  which  the  civil  authorities  could  not  easily  and  readily 
sujipressi — A.  None. 

Q.  Under  whose  coutrol  has  the  State  government — legislative,  judicial,  and  execu- 
tive— been  since  186?^  f — A.  For  the  past  eight  years  the 

F.  W,  McMaster,  being  called  and  sworu,  deposes  and  says  (Record, 
p.  243) : 

Question.  State  what  you  know  of  the  spirit  of  the  late  campaign  in  1«7(>,  as  con- 
ducted by  the  Democrats  and  Republicans. — Answer.  1  was  actively  engagexl  as  can- 
vasser in  four  counties.  In  every  one  extraordinary  etfor(s  were  made  for  the  concili- 
ation of  the  negroes.  I  know  of  nothing  on  the  part  of  the  whites  against  the  negroes. 
I  have  seen  some  intimidatioi:  attempted  to  be  exercised  by  Radical  negroes  against 
Democratic  negroes,  and  have  heard  of  many  instances,  esi)ecially  on  the  part  ot  negro 
women  against  colored  Democrats.  In  Columbia,  on  3d  November,  wheu  tliimpton 
addressed  the  people  here,  1  rode  at  the  head  of  the  procession.  'Ihere  was  some 
Democratic  negroes  in  the  procession.  There  was  bands  of  negro  women  on  the  pave- 
ments, jibing,  ridiculing,  and  abusing  them.  The  intimidation  of  colored  Democrats 
by  ctdured  Republicans  was,  in  my  opinion,  general  and  at  times  serious.  1  have  no 
doubt  it  had  great  eflect  iu  preventing  many  colored  people  from  voting  with  the 
Democrats.    I  was  struck  with  this  at  three  public  gatherings,  where  I  considered  it 
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reqnire<i  a  good  deal  of  herowm  for  a  negro  to  declare  bimself  a  Democrat.     Two  of 
tbeme  meetings  were  Democratic  meetings;  the  other  a  Republican  meeting. 

Q.  Did  there  exist  any  necessity  for  the  proclamation  of  President  Grant  and  Gov- 
ernor Chamberlain  disbanding  the  rifle-clubs? — A.  There  was  not  the  slighest  neces- 
sity for  such  proclamation.  The  State  was  in  profound  peace.  There  was  no  resist- 
ance to  legal  process.  The  course  of  justice  was  not  interrupted,  so  far  as  I  know.  I 
bearcl  of  commotions  on  the  Combabee  rice  plantaticms,  confined  to  the  negroes. 

Q.  What  was  the  effect  of  the  proclamations  of  President  Grant  and  Governor 
ChaniV>€rlain  disbanding  the  rifle-clubs  and  of  the  presence  of  United  States  troops 
introd  need  in  the  State  upon  the  colored  voters? — A.  It  infused  into  the  colored  mind 
that  thie  time  for  the  forty  acres  and  the  mule  had  come.  It  paralyzed  the  negro  who 
was  willing  to  vote  with  us  and  embohb'ued  the  Republican  negroes.  They  acted 
with  t. lie  idea  that  they  were  rerinired  by  General  Grant  to  vote  the  Republican  ticket. 

William  Wallace,  bein<f  sworn,  says  (Record,  p.  247): 

Quetstion.  State  what  was  the  spirit  in  which  the  campaign  in  187(5  was  conducted 
ontk«  part  of  the  Democrats  and  Republicans. — Answer.  On  the  part  of  the  Demo- 
crats great  activity  was  used.  The  State  had  been  ruined  hy  the  Republican  Govern- 
ment, and  they  intended  to  use  every  lawful  and  proper  means  to  redeem  the  State. 
The  campaign  was  conducted  ])eacefully  and  in  a  conciliatory  manner.  It  was  the 
first  time  that  our  white  peo])le  had  gone  regularly  into  a  canvass  with  the  negroes. 
They  wanted  to  ^ive  the  negro  the  opportunity  of  bearing  the  truth,  which  they  had 
jot  heard  before  in  any  polirical  canvass,  and  the  effect  wjis  treni/udous.  Had  things 
heen  left  to  the  normal  and  legitimate  influences,  I  believe  the  State  would  have  gone 
Democratic  by  50,000  majorit.x . 

p  Q-  What  was  the  effect  of  the  proclamations  of  President  Grant  and  Governor 
f'Uattiherlain  disbanding  the  ritle-clnbs,  and  of  the  presence  of  United  States  troops 
introcliieed  into  the  State  on  the  colored  voters?— A.  It  had  the  effect  of  taking  away 
toat  confidence  which  the  negroes  were  beginning  to  have  in  the  native  white  people 
ot  the  State  again.  It  made  them  feel  that  they  were  powerless  to  protect  them 
fiffaia^l^  those  of  their  own  race  who  were  still  under  the  control  of  their  Radical 
headers. 

I^eroy  F.  Youmans  (Record,  p.  250): 

fr^   W^as  there  anything  in  the  condition  of  the  country  justifying  the  proclamation 

?~  * '^sident  Grant  and  Goveruor  Chamberlain,  and  the  introduction  of  United  States 

^^Ps?— A.  In  my  judgment  there  was  not.     Tlie  State  was  in  profound  quiet,  legal 

P^*H;esrt  unobstructed,  ami  the  administration  of  the  laws  uuiuterrupted.     In  fact,  up 

1^  *  "^^ry  short  time  before  the  nomination  of  Hampton  for  governor  by  the  Dera- 

J?*"*^,  a  large  fraction  of  that  party  was  opposed  to  any  nomination  in  opposition  to 

I*"*  Chamberlain's  re-olecti<Mi,  the  most  influential  Democratic  newspaper  in  the  State 

cF^  *^iid  zealously  advocating  that  course. 

.,  ^-    What  was  the  ettect  of  the  proclamation  and  the  introductiou  of  the  troops  upon 

:       election! — A.  In  my  judgment  it  widened  whatever  breach  may  have  existed  be- 

•^een  the  two  races,  and  impeded  the  tendency  to  union  in  political  action  which  had 

H^  '^pidly  gaining  ground,  and  very  largely  increased  the  Republican  vote,  colored, 

^^c\  ^^^^^i'^b*^^  the  Democratic  colored  vote  which  otherwise  would  have  been  given. 

^-    Has  the  registration  required  by  the  constitution  ever  been  carried  into  eflect; 

J'*^*  if  not,  why  not? — A.  It  has  not,  for  the  reason  that  the  Republican  party,  which 

1^^*^^*  years  has  had  entire  ccmtrol  of  all  the  departments  of  the  State  government, 

^^^also  of  the  local  judiciary  and  local  financial  matters  in  the  counties,  has  chosen 

V>  0.l84>i)^y  tlie  positive  mandate  of  the  constitution. 

Cross^xamined  by  Mr.  Cavender,  for  contestee: 

X'  Please  state  in  what  way  the  introduction  of  troops  widened  the  breach  between 

tBws  two  races. — A.  The  published  utterances  of  the  governor  immediately  preceding 

the  proclamations,  and  the  iutroduction  of  more  troops,  threatened  material  injury 

^  ^^©  State,  in  terras,  and  naturally  induced  the  belief  that  the  subsequent  acts  of  the 

governor  and  President  would  be  dictated  with  the  desire  to  advauce  the  interests  of 

colored  Republicans  at  the  expense  of  white  Democrats. 

Q«  Please  state  what  utterances  of  the  goveruor  vou  allude  to. — A.  Especial  allu- 
fiion  is  made  to  his.  Chamberlain's,  letter  to  Col.  A.  6.  H  wkell,  chairman  of  the  execu- 
tive committee  of  the  State  Democratic  committee,  published  in  the  papers  and 
widely  circulated  as  a  campaigii  document. 

Q.  What  was  the  general  tenor  of  that  letter? — A.  Bitter  denunciation  of  the  white 
Democrats  and  threats  of  injury  to  th-i  material  interests  of  th^  State  constituted  its 
tenor  in  this  regard.  The  letter  its«*lf  would  furnish  the  best  answer  to  the  question; 
it  was  published  early  in  October,  187(). 

Q.  Do  you  think  that  bitter  denunciation  of  white  Democrats  and  threats  of  ma- 
^rial  iiy«iry  to  the  State  very  larg<dy  increased  the  colored  Republicau  vvi^v^  ^\i<\.  ^^- 


262  DIGEST    OF    ELECTION    CASES 

creased  tho  Democratic  colorocl  vote? — A.  I  tliiuk  they  did,  followed  by  the  proclama- 
tioDS,  and  the  introductiou  of  the  troops  foreshadowed  thenMu. 

William  E.  James,  having  been  called  as  a  witness  for  the  contestant, 
and  duly  sworn,  testified  as  follows,  to  wit  (Record,  p.  7L*6): 

Question.  Are  you  a  resident  of  Darlington  County,  and  were  yon  present  at  the 
last  general  election  I — Answer.  I  am  and  was. 

Q.  What  is  your  occupation  f — A.  Planter. 

Q.  But  for  the  interference  in  that  election  by  the  State  and  Federal  executives  by 
proclamations  and  by  the  introduction  of  troops  into  the  State,  which  party,  in  your 
judgment,  would  have  carried  the  county. 

(Objected  to  as  calling  for  an  expression  of  ojiinion.) 

A.  The  Democratic  party.  This  was  conceded  by  prominent  members  of  the  Repub- 
lican party. 

B.  W.  Edwards  (Record,  p.  G98): 

Q.  Wa«  the  introductiou  of  United  States  troops  regarded  by  both  parties  as  a  politi- 
cal measure  ? 

(Objected  to  as  not  being  in  rebuttal  and  as  being  matter  of  opinion  and  cumula- 
tive.) 

A.  It  was  so  regarded  by  the  Democratic  paity,  and  I  believe  if  was  by  the  Republi- 
can. The  Democrats  so  regarded  it,  because  it  was  entirely  unneccMsary  fur  any  other 
purpose.  When  Gov<*rnor  Chamberlain  issued  his  i)roclamation  to  the  clubs  which  he 
styled  ritle-clubs  to  disband,  they  did  immediately  break  up  their  organizations  and 
discontinued  anything  that  might  be  construed  military  maneuvering,  so  that  there 
was  no  pretext  for  sending  United  States  troops  into  Darlington  County. 

Q.  What  efi'ect  had  their  coming  upon  the  election? — A.  It  increast*d  tlie  Republican 
vote  and  decreased  the  Democratic  vote.  It  was  commonly  said  (objt'cte4  to  as  to 
what  the  witness  would  say  as  hearsay)  that  the  Republicans  told  them,  the  colored 
voters,  that  the  8oldi«'rs  were  soni  there  to  see  that  they  voted  the  Republican  ticket, 
and  the  edect  upon  their  minds  and  actions  verified  the  statement. 

Again  at  pages  704  and  705: 

Q.  How  do  you  say  that  the  Democratic  vote  was  decreased  by  the  coming  of  the 
troops,  when  you  know  that  they  polled  their  full  strength  in  this  county,  and  whoa 
you  have  good  reason  to  know  that  more  colored  men  voted  this  ticket  at  the  ])oint 
where  the  most  troops  were  and  tlic  longest  stationed,  and  where  you  say  youi*self  that 
more  colored  men  voted  the  ticket  than  at  any  previous  election,  antl  where  you  don't 
know  what  the  Republican  and  Democrat  vote  of  the  county  was? — A.  W^hon  I  say 
the  DemocratuD  party  voted  their  full  strength,  I  meant  the  white  people,  but  we  ought 
to  have  carried  with  us  the  colored  peoi)le,  and  had  the  prospect  of  carrying  a  much 
larger  number  prior  to  tiie  introduction  of  troops  than  we  did  carry.  After  it  was 
known  that  troops  were  to  be  introduced,  I  could  observe  tho  chilling  •  tfect«  upon  the 
Democratic  campaign  and  the  strength  it  gave  the  Republican  party,  the  leaders  of 
which  used  it  etiectually  against  us,  and  thereby  diminished  the  number  ol  Democratic 
colored  votes  and  increased  the  number  of  Republican  vote«. 

Q.  What  did  you  hear  these  leaders  saj' about  the  troops? — A.  1  didn^t  hear  them 
say  very  much,  as  they  didn't  come  to  our  meetings  or  favor  our  going  to  theirs. 

A.  S.  White,  a  Republican,  having  been  called  as  a  witness  for  the 
contestJint,  after  being  duly  sworn,  testified  as  follows,  to  wit  (Record, 
p.  710): 

Question.  Up  to  a  very  short  time  before  the  7th  of  November  last,  was  there  any 
unusual  disorder  or  disturbances  of  the  jieace  in  Darlington  County  f 

(Objected  to  as  calling  for  ojnnion  and  as  being  cumulative  and  not  in  rebuttal.) 

Answer.  I  know  of  none. 

Q.  In  your  opinion,  was  the  introduction  of  United  States  troops  in  this  portion  of^ 
the  State  pending  the  late  election  called  for? 

(Objected  to  for  the  same  reasons  as  the  foregoing  question.) 

A.  5io,  sir. 

Q.  What  was  the  ettcct  of  the  introduction  of  the  troops  upon  the  election? 

(Objected  to  for  the  same  reasons  as  the  foregoing  question.) 

A.  It  tended  to  discourage  the  Democrats  and  encourage  the  Republicans. 

Q.  Was  not  their  coming  regarded  as  a  political  measure? 

(Objected  to  on  the  same  ground  as  the  previous  question.) 

A.  It  was  generally  so  considered. 
^  Q.  Did  the  Democratic  organizations  of  this  county,  in  your  judgment,  tend  to  inter — 
fere  with  the  freedon)  of  the  election  ? 
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(01»jected  to  as  a  matter  of  opioion.) 
A.    X  tliink  not. 

Q.    Were  there  any  indications  that  tho  Repuhlican  voters  were  deterred,  through 
fear,  from  voting t — A.  I  saw  none. 
Q.    Were  they  not,  in  your  judgment,  fully  alive  to  their  advantages  of  numbers,  the 

Srest  igo  of  previous  victories,  the  moral  and  physical  support  of  the  State  and  Federal 
oven  iment? 

(Ol>Jected  to  as  calling  for  matters  of  opinion.) 
A.    J  tbink  they  were. 

Again,  at  page  713: 

Q.  I^lease  state  in  what  way  the  presence  of  United  States  troops  affected  the  elec- 
tion T — A.  The  impression  prevailed  that  the  National  Government  backed  the  Repub- 
lican party  in  South  Carolina.  • 

Q.    With  whom  did  this  impression  prevail? — A.  With  all  classes. 

Q.  ]3icl  the  troops  in  any  way  interfere  with  the  election,  or  in  any  way  influence 
orcliADjsre  votes?  If  so,  state  how,  aud  tbe  means  used. — A.  They  didn't  interfere  in 
any  ^'oy,  nor  did  they  change  vote*,  unless  by  their  presence. 

Q.  How  did  the  coming  of  the  troops  discourage  the  Democrats? — A.  Only  by  en- 
conra«rixig  the  Republicans  to  vote  solidly. 

Q.  Do  you  m^an  to  say,  when  you  say  that  the  Democrats  were  discouraged,  that 
they  <licl  not  poll  their  full  strength  in  this  county  ? — A.  Can't  say  that,  as  I  can't  say 
vhat  the  full  vote  wjis;  I  mean  by  being  discouraged  that  they  would  have  polled  a 
heavier  vote  if  the  troops  had  not  been  here. 

Q.  How^  many  votes  would  they  have  polled  if  the  troops  had  not  been  here? — A. 
I  don't  know,  sir. 

Q.    How  many  did  they  poll  ? — A.  I  don't  know,  sir. 

Q.  If  you  don't  know  how  many  they  polled,  or  how  many  they  would  have  polled, 
how  c!jin  you  say  but  for  the  troups  they  would  have  polled  more? — A.  They  were  in 
hopes  to  ]>oll  uibre. 

Q-  When  you  say  that  the  coming  of  the  troops  encouraged  Republicans,  do  you 
mean  to  say  that  it  gave  them  the  assurance  of  voting  as  they  pleased,  or  what  do  you 
mean  ? — ^,  i  bavo  answered  the  question, 

Q.  t>i«l  the  ciuning  of  the  troops,  in  your  opinion,  do  more  with  the  Republicans 
thaii  a.sauriug  them  of  a  free  ballot?— A.*  I  think  it  did. 

Q.  What  more? — A.  They  massed  a  considi^rable  quantity  of  arms  near  the  ballot- 
^^i  iu  the  jail  here,  which  they  would  not  have  attempted  if  the  troops  had  not  been 

Q-.  1  understand  you,  then,  to  say  that  the  placing  of  these  guns  in  the  Jail  was  from 
lue  intlneuco  of  the  troops  upon  colored  voters? — A.  I  have  answered  tlie  question. 

X'  la  it  not  a  fjiet  that  about  the  time  polls  clost^d  the  Democrats  called  upon  the 
troopM  to  guard  those  anus  in  Jail,  and  tliey  did  so? — A.  Icaunotsay  that  that  is  a  fact; 
icoiuuiiiuicated  this  fact  to  Lieutenant.  Deains,  both  in  person  and  by  Captain  Earle, 
tne  8npQj.yijjQj.  j^t  the  pull  (on  the  part  of  the  Democrats  as  I  am  informed). 

"•  How  was  the  coming  of  the  troops  generally  considered? — A.  It  was  considered 
*'i^**^r«iug  the  State  govtjrnment  an<l  backing  it. 

.  "i   I^icl  you  not  go  with  the  Republicans  to  the  tirstRoi)ublicanTimmonsvillemeet- 
^S        A.  i  went  with  J.  A.  Smith  and  no  crowd  at  all. 

,  ^*  C.  Spain,  having  been  callefl  as  a  witness  for  tbe  contestant,  after 
beiuo^  Uuly  sworn,  testified  as  follows,  to  wit  (Record,  p.  714) : 

Atn  a  resident  of  the  town  of  Darling,  and  was  present  the  7th  of  November,  1876. 

g'^CiHtion.  What  was  your  prof.'ssion  ? — Answer.  A  lawyer. 

.  !**  ^au  you  speak  as  to  the  ellect  of  the  introduction  of  the  United  States  troops 

oK       **  canvass  of  Darlington  County  ? — A.  Th'^  introduction  of  troops  iuto  the  State 

^'^•'th  Carolina  produced  a  very  marked  eJVect  in  the  county  of  Darlington  before 

^y  troops  were  ever  heard  of  in  Darliugtou  County.     The  governor  of  South  Carolina 

^^  *>*sued  a  proclamation  full  of  sland»r  of  the  Democrats,  so  far  as  Darlington  County 

tlf*  ^'^ueerned;  upon  that  proclamation  th*  President  of  the  United  States  acted,  on 

.  ^  Assumption  that  the  Democrats,  wiih  arms  in  their  hands,  were  using  their  organ- 

latiou  and  arms  to  force  the  negroes  to  vote  the  Democratic  ticket.     Bsised  upon  this 

*^u.er  the  military  force  of  the  United  States  were,  on  the  call  of  the  governor,  sent 

y  the  President  of  the  United  States  into  South  Carolina,  the  result  beiug  a  wide- 

Pr^ji(l  impression  that  the  troops  were  intended  to  induence  the  election  directly  by 

^*taining  one  party  (the  Renuhlicau),  and  in  acting  antagonism  to  tht^  other  (the 

«eaxo(Tatic).     Th-e  ignorant  colored  voter  adopt«.'d  the  view  of  the  governor  and  Presi- 

7iV  and  acted  on  it. 

VMiiti  answer  is  object- d  to,  as  being  matter  of  opinion,  and  as  interpreting  the 
pr«iclaination8  of  the  President  and  the  governor,  which  are  aln  ady  in  the  case.) 
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Q,  III  your  opinion  ucro  t.ht*r»"  any  circumstances  which  warrjintedthe  infrod 
of  United  States  fon-CH? — A.  There  were  no  circnnistances  in  the  county  of  Di 
ton  warranting  the  introduction  ot  the  troops.  The  circumstances  upon  whi 
troops  were  introduced  were  created  by  the  governor  himself;  tliey  did  not  e 
fact. 

(Olijected  to  as  matt«'r  of  opinion,  and  as  not  heing  in  rehnttal.) 

Q.  But  f(»r  the  interft-rence  of  the  State  and  Federal  executives,  is  it  or  no 
belief  thsit  tht*  Democrats  woukl  have  carried  this  county! 

(OhJ"<ted  to,  as  calling  for  ojiinion.) 

A.  iJ^lbr''  the  moral  and  physical  inHucnce  of  the  State  and  Federal  Gover 
"were  brought  lo  bear  u]»on  the  election,  I  <Iid  entertain  an  ojiinion  that  the  cha 
carry  Darlington  County  for  the  Democrats  was  a  fair  one.  I  never  was  as  sui 
about  it  as  others.  After  these  jiroclamations  and  the  introduction  of  the  tr< 
noticed  a  very  wide  change  in  fhe  ojiinions  and  conduct  of  the  colored  peopi 
they  became  intensely  antagonistic  in  their  feelings  and  conduct  to  the  wliii 
heard  from  a  number  of  colored  persons,  men  and  women,  that  President  Grai 
taken  sides  with  them,  and  1  have  heard  them  say,  in  conversations  that  I  hai 
with  them,  that  they  could  not  vote  against  the  radical  ticket. 

G.  AV.  I)arg:an,  having  been  called  as  a  witness  for  tbe  contef 
after  being  duly  sworn,  testified  as  follows,  to  wit  (Kecord,  j).  729 

Question.  Are  you  a  resident  of  Darlington  County,  and  were  you  present 
general  election  of  November  7,  1870? — Answer.  I  am,  and  was. 

Q.  Your  occupation  ? — A.  Lawyer. 

Q.  What  was  the  state  of  feeling  between  the  two  political  parties  here  ei 
the  campaign! — A.  No  bittcness  in  the  early  part  of  the  contest. 

Q.  What  was  the  state  of  feeling  immediately  preceding  the  election? — A. 
bitter. 

Q.  Can  you  account  for  this?— A.  It  was  the  natural  result  of  the  pndongat 
the  contest,  aggravated  by  the  proclamations  of  Governor  Chamberlain  and  Pre 
Grant. 

Q.  In  your  judgment,  what  elfect  had  these  proclamations,  and  the  threatem 
actual  introduction  of  tioops  into  the  State,  ujion  the  two  political  parties? — I 
loss  of  thou>ands  of  votes  to  the  Democracy. 

Q.  In  your  judgment,  but  for  those  measures,  which  party  would  have  carri* 
county? — A.  The  Democratic  party,  by  several  hundred  votes. 

Q.  What  was  the  purpose  of  the  Democratic  organizations  in  this  county  ? — i 
fensive,  so  far  as  I  know,  ano  purely  political. 

Q.  Were  they  military  organizations? — A.  They  were  not. 

Q.  Were  you  or  not  an  ollicer  of  the  club  at  this  place? — A.  I  was. 

Q.  What  has  always  been  your  position  in  politics? — A.  Always  beenconserv 
I  was  a  Chamberlain' man  up  to  the  time  of  General  Hampton's  nomination, 
opposed  to  General  Hampton's  nomination. 

Q.  Have  not  the  Republicans  of  this  county  sought  to  put  you  in  nominati< 
oflSce?— A.  I  have  been  approached  by  Rei)ublicans  of  some  prominence  on  v 
ocoasiouB  and  asked  to  allow  my  name  to  be  used  for  office. 

W,  P.  Gee,  baving  been  called  as  a  witness  for  tbe  contestant, 
being  duly  sworn,  testified  as  follows,  to  wit  (Record,  p.  734): 

.  Question.  Are  you  a  resident  of  Darlington  County,  and  were  you  present  < 
7th  of  November,  1876?— Answer.  Yes;  I  am,  and  was  at  and  voted  at  the  Fh 
precinct. 

Q.  You  live  in  the  Ebenezer  neighborhood  and  are  by  occupation  a  idanterf- 
do,  and  am. 

Q.  Did  the  Ebenezer  Democratic  club  ever  drill  with  arras? — A.  They  did  no 

Q.  Do  you  know  anything  of  arms  being  sent  to  the  colored  Republicaus  at 
ezor  preceding  the  election? — A.  Yes,  sir;  I  know  that  they  had  them;  I  saw 
with  them;  they  were  breech-loading  rifles;  they  said  they  were  State  arms. 

Q.  Had  they  ammunition  ? — A.  They  had  accouierments  and  cartridge-box© 
said  they  hud  ammunition. 

Q.  Had  they  had  these  arms  long  before  the » lection  ? — A.  It  was  a  short  time  1 
I  saw  them. 

Q.  Did  they  have  them  after  the  proclamations  of  the  governor  and  President 
They  si  ill  had  them. 

(To  all  of  the  above  questions  and  answers  relating  to  arms  or  ammunition 
testec's  counsel  objt'cts:  1st,  because  it  is  not  in  reply;  *Jd,  it  is  irrel»*vant  toai 
pect  of  the  case;  3d,  as  it  apx>oars  in  the  answers,  the  whole  matter  testified  t 
matter  of  hearsay  only.) 

Q.  After  these  proclamations,  and  after  the  introduction  of  troops  into  the  ) 
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did  yon  o1>8erve  any  chan«^ein  the  colored  voters? — A.  I  did  uot  uatil  they  came  here ; 
then  I  did. 

(Object  to  qneation  aud  answer  as  cumulative  and  not  in  reply.) 

Q.  In  your  judgment,  what  effect  had  the  proclamation  and  troops  upon  the  colored 
Totersf — A.  Those  that  wouldn't  vote  for  us  manifested  a  spirit  of  not  voting  either 
way,  hut  after  the  troops  came  here  they  said  they  would  vote  the  liepublicm  ticket. 

Q.  Then  you  think  that  their  presence  hurt  the  Democrats  in  the  election  f — A.  Yes, 
sir. 

Q.  If  United  States  troops  had  not  been  first  threatened  and  then  introduced  into 
the  State  and  county,  judging  from  all  you  saw  and  heard  among  the  colored  voters 
during  the  early  stages  of  the  campaign,  what,  in  your  judgment,  would  have  been 
the  result  of  the  canvass  in  Sumter  County?  Would  the  election  have  gon<'  Demo- 
cratic or  Republican  f— A.  I  can't  say  for  the  county,  as  I  was  away  from  home  very 
little  during  thecHm])aign,  but  I  am  sure  a  great  nuirty  morecolcred  men  would  have 
voted  the  Democratic  ticket  here  at  Bishopville,  had  it  not  been  for  the  introduction 
of  United  States  troops  into  the  State  and  count}-. 

Q.  Stat«  the  facts  on  which  you  base  this  judgment. — A.  Before  the  troops  were  in- 
troduced into  Sumter  County,  numbers  of  the  colored  people  expressed  a  des  re  and 
willingufHsto  vote  the  Democratic  ticket  with  the  white  people:  but  after  the  United 
States  troops  came  ihey  ceased  all  connnunication  with  ihe  whiti's,  submitted  them- 
selves entirely  to  the  dictation  and  control  of  their  leaders,  and  ajipearei!  to  consider 
the  pre8ence  of  the  trooj)s  here  as  an  indication  of  the  active  suppt)rt  of  the  Kepub- 
hcan  party  by  the  UnittHl  States  Government,  and  tho  reason  why  thev  must  vote  the 
Republican  ticket. 

T.  I>.  Foxworth  (Hecord,  p.  085): 

Q.  Wasthere  any  threats  or  int  imidation  used  by  Republicans  against  their  own  color 
duriiij^  the  campaign  f  If  so,  state  all  you  know  about  this. — A.  Yes,  there  were  threats. 
I  did  not  hear  any  threats,  but  several  of  the  colored  men  told  me  during  the  cam- 
P*Jgti,  l>efore  the  electi  >n,  that  they  were  afraid  for  their  lives  and  property  if  they 
voted  the  Democratic  ticket.  They  said  th<*y  were  threatened  so  by  the  colored  peo- 
ple in  the  neighborhood.  Several  of  the  colored  votta-s  told  uw.  that  they  wanted  to 
ti?  ^'*  ?*  ^''^^  Democrats  and  would  vote  the  Democratic  ticket,  but  they  were  afraid  for 
tneir  I  i  ves  and  property. 

,  Q*  It"  United  States  troops  had  not  been  first  threatened  and  then  actually  intro- 
<luced  into  the  State  and  ctmnty,  what  would  have  been,  in  your  judgment,  the  result 
J    J^®  canvass  in  Sumter  County  f — A.  It  would  have  been  stronger  for  the  Democrats. 

tliiuj^  the  county  won  hi  have  gone  Republican. 

^'  y^.  Stuckey  (Record,  p.  672) : 

4,  ^*  If  United  States  troops  had  not  been  fii'st  threatened,  and  then  introduced  into 
"©State  and  county,  judging  from  all  you  saw  and  heard  among  the  colored  voters 
-^*'"^ft  the  early  stages  of  the  campaign,  what,  in  your  judgment,  would  have  been  the 
^*uit  of  the  canvass  in  Sumter  County  f  Would  the  election  have  gone  Democratic  or 
|jl***^l leant — A.  My  jucigment  and  belief  is  that  if  the  United  States  troops  had  not 

^  Kent  to  the  State  and  county  the  election  would  have  gono  Democratic. 
j^Jy  .^^«te  the  facts  upon  which  you  base  this  judgment. — A..  Before  the  troops  were 
vot  ^'^^^J  this  county,  numbers  of  colored  voters  expressed  a  desire  and  intention  to 
canf  ^^^  Democratic  ticket  with  the  white  people,  but  after  the  United  States  troops 
the  ^  "^'Hey  changed  their  intentions,  appi*aring  to  be  infiuence<l  by  the  impression  that 
^''^ops  were  sent  here  to  see  that  they  did  vote  the  Kepublican  ticket. 

^-  E.  McDonald  (Record  p.  067): 

gO('^^**tion.  What  is  your  age,  and  where  did  you  live  during  the  campaign  t — Answer. 
loU  Township,  Sumter  County  ;  age  thirty-four. 

2'  jy  here  did  you  vote  on  7th  November  lastf — A.  At  Lynchburg. 

2*  ~'d  you  see  John  H.  Legare,  United  States  dejmty  marshal,  that  day  T — A.  I  did. 
ft-oii  yy^*'-^^  ftuy  troops  stationed  at  Lynchburg  on  that  day* — A.  Yes;  about  150  yards 


^^  tUe  pJur 
J^:.-t>idJohn  H. 


h^Tf*.*-'*^  John  H.  Legare,  United  States  d  puty  marshal,  say  to  you  or  within  your 
^^.^*^K,  that  those  troops  were  subject  to  his  orders? — A.  He  was  reading  a  paper, 
t>ja|^  ^^*^  said  was  United  States  law  of  elections.  He  said  thu  campaign  was  over; 
^^  1^^^  ^^®  could  do  now  was  to  otter  a  man  a  ticket;  if  we  went  any  further  we 
a^.^'^*  lender  ourselves  liable.  "Those  Unite<l  States  trooi)3  yonder  are  sent  here  to 
^^^^^  Jiuy  man  that  I  will  point  out."  He  said  he  did  not  want  to  arrest  aiiy  one,  but 
tlij.^***^'Ty  he  would  have  it  to  do.     Said  there  would  be  fifty  arrests  at  liishopville; 

^^  ^e  man  who  had  been  sent  there  was  a  perfect  tyrant. 
Ix^^!    Was  there  not,  from  United  Stat(!S  deputy  marshal's  conduct  and  threats  of  what 
^ould  do  with  the  troops,  a  wide-spread  intimidation  among  the  democratic  vo- 
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ters;  aud  are  you  not  buti8tied  that  uiany  votes  wore  lost  to  tbe  democrats 
burg  precinct  by  reason  of  this  conduct  of  Legare's  f — A.  Yes,  I  am  ;  to  hot' 

J.  T.  Mcintosh  (Record,  p.  — ) : 

Question.  What  is  your  age;  where  were  you  during  the  campaign  t — Ans 
twenty-six  ;  was  in  Lynchburg  Township,  Sumter  County. 

Q.  Were  you  at  Lynchburg  poll  on  7th  November  last  ? — A.  Yes. 

Q.  Did  you  see  United  States  Deputy  Marshal  John  H.  Legare  about  the 
day? — A.  I  did. 

Q.  What  did  he  say  f — A.  I  heard  him  say  that  the  United  Stat^^s  troo])8  we 
to  his  orders,  and  would  arrest  any  one  he  ordered  to  be  arrested. 

Q.  Were  you  afrai<l,  along  with  the  other  people,  to  electioneer? — A.  Yet 

J.  M.  Sanders  (Record,  p.  663) : 

Question.  What  is  your  age,  and  where  did  you  live  during  the  campaign  ?• 
I  am  fifty-five;  Lynchburg  Township,  Sumter  County. 

Q.  Did  you  hear  J.  S.  Richardson  speak  at  Lynchburg  during  the  camp 
Yes;  twice,  I  think;  once  certainly. 

Q.  Did  he  advocate  force  or  violence  as  a  means  of  carrying  the  election 
he  need  very  strong  arguments  that  if  the  colored  Republicans  would  go 
Democrats  we  would  have  a  better  government. 

Q.  Where  were  you  on  day  of  election  ? — A.  I  was  here  in  Lynchburg  d 
latter  part  of  thii  day. 

Q.  Did  you  hear  of  J.  H.  Legare,  deputy  United  States  marshal;  and  if  sc 
A.  I  heard  that  he  was  taking  down  the  names  of  many  personn,  and  it  was 
that  they  would  be  carried  to  Charleston. 

Q.  What  were  the  charges  against  the  parties? — A.  Those  who  took  an  a 
in  electioneering  were  to  bo  pi^i  on  the  list;  also  for  alleged  acts  of  intimid 
was  a  prevailing  rumor.     Many  of  my  friends  warned  me  t^)  "  look  sharp." 

Q.  Such  were  your  tears,  engendered  by  these  rumors,  that  you  were  ver; 
in  electioneering;  was  it  not  so? — A.  I  came  here  to  exercise  my  privilege 
citizen  of  sj)eaking  to  the  ]teople  in  the  mildest  and  gentlest  manner  to  in( 
to  vote  the  Defnocratic  ticket ;  but  I  at  once  abandoned  all  idt  a  of  electione< 
kept  out  of  Legare's  way. 

Q.  Did  yon  hear  that  United  States  troops  wer  •  under  Legare's  orders  ? — A. 
so;  1  was  confident  of  it. 

Q.  How  far  were  th«' troops  from  the  i>olls? — A.  About  two  hundred  yar 
and  in  view  outside  of  buildings,  I  suppose. 

Q.  Do  you  know  anything  of  intimidation  of  blacks  by  blacks? — A.  Caun 
stani'es,  but  I  am  satistied  that  many  cohuvd  persons  who  desired  to  vote  t 
cratic  ticket  were  intimidated  by  their  colored  neighbors. 

A.  U.  Frierson  (Record,  p.  GGl): 

Question.  What  is  your  age? — Answer.  Fifty-six. 

Q.  Where  did  you  live  dnring  the  election? — A.  Lynchburg  Towushij 
County. 

Q.   Where  did  you  vote?— A.  At  Lynchburg; 

Q.  Judging  from  wliat  you  saw  of  the  conduct  of  colored  voters  before 
duction  of  the  troops  and  after  their  introduction,  do  yon  or  do  you  not  thin] 
call  for  an  introduction  of  troo])s  had  a  decided  olfcct  npou  the  voters? — A. 
had. 

Q.  How  ? — A.  I  think  it  ])revent<^d  some  of  the  colored  votei-s  from  voting 
ocratic  ticket.  It  had  been  reported  atnoug  the  colored  people  that  if  they 
Democratic  ticket  th<*y  would  be  arrested  by  the  trooi)s. 

Q.  Do  you  know  of  any  blacks  intimidating  others  from  voting  the  D 
ticket? — A.  Not  in  my  personal  observation,  but  to  the  best  of  my  knowled^ 
lief,  there  was  a  wide-spread  intimidation  of  black.H  by  blacks. 

Q.  J.  H.  Legare  testified  in  his  examination  for  Rain<\v  that  the  troops  w 
mile  olf  aud  not  in  sight ;  is  t  his  true  or  false  ? — A.  It  is  false.  They  were  full 
and  within  200  yards  of  the  jiolls. 

Q.  J.  H.  Legare  says  that  he  did  not  say  to  any  one  on  the  day  of  the  e 
Lvnchburg  that  the  troops  station<*d  here  were  subject  to  his  onlers  and  wo 
whoever  he  directed  arrested.  Do  you  know  this/to  be  false? — A.  I  kno^ 
false. 

Q.  Did  Legare  speak  to  you  on  electien-day  on  tliat  point  ? — A.  Yes.     He 
troops  (pointing  to  the  tents  which  were  in  sight)  are  subject  to  my  order 
his  badge  as  United  Slates  de])uty  marshal ;  said  he  was  deputy  marshal,  tot 
that  ho  had  authority  over  the  troops. 

Q.  Did  Legare  electioneer  on  that  day  ?— A.  I  do  not  think  he  did. 
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Q.  Did  he  say  anything  to  prevent  electioneering  ? — A.  He  said  tlie  eanvass  closed 
ye.sterclsi..v  at  6  o'clock,  and  there  should  he  no  more  electioneering. 

Q.  Dicl  not  the  statements  of  Legnre  leave  the  imi>re8sion  on  yonr  mind  that  elec- 
tioueeri  Dgou  that  day  was  a  violation  of  law  of  the  United  States  f — A.  Yes  ;  and  that 
^e  wr"T€3  liable  to  be  arrebted  for  it,  and  that  he  had  the  authority. 

Q.  Were  you  not  yourself  so  intimidated  by  the  conduct  aud  statements  of  J.  H. 
Ii6gar^  as  to  deter  you  from  taking  an  active  part  in  electioneering  that  day  T — A. 
Yes. 

Q.  Were  not  the  white  people  generally  intimidated  from  the  same  canse  ? — A.  Yes ; 
several  Mispressed  thems<'lve8  to  me  in  that  way. 

Q.  I>i«l  Legare  take  the  same  pains  to  stop  colored  Republicans  from  electioneer- 
ing f — .A.,  No. 

Q-  Were  the  negroes  very  active  f — A.  They  were.  I  have  seen  as  many  as  three 
after  one,  electioneering. 

K.    Witlierspoon  (Record,  p.  055)  ; 

Q-  W'tat  is  your  opinion  of  the  effect  of  the  introducing  the  troops  ? — A.  I  think  it 
'weut  ajxainst  the  Democratic  party. 

Q.  W  liy  T — A.  I  think  it  made  many  vote  the  Republican  ticket  who  would  not  have 
aoiif*  Ko,  or  would  have  staid  at  home. 

Q-  I>oyon  think  tlie  Rei>ublicans  could  have  carried  this  county  without  the  intro- 
duc-ition   of  United  States  troops  into  the  State  ?— A.  I  do  not. 

Q-  r>o  yon  know  any  instances  of  colored  Democrats  being  intimidated  by  colored 
K«ipnl>Xi<.aii8f — a..  No;  not  in  my  personal  observaiion. 

Q-  T'o  yonr  best  knowledge  and  belief,  was  there  or  not  a  wido-siiread  intimidation 
V.5'/^*-*>^<>red  Republicans  of  men  of  the  siime  color  who  wished  to  vote  the  Democratic 
ticket  ? — A.  There  was. 

J-  A.,  Mills  (Kecord,  p.  G5G) : 

-  ^-  /^V'Lat  was  the  effect  of  the  introduction  of  United  States  troops  here  upon  the 

®    \^^'^ti  ? — A.  It  was  certainly  very  deuinieiital  to  the  Democratic  cause. 

.  ^-    ilud  it  not  a  bnll-dgzing  effect  ujumi  the  colored  voters? — A.  It  certainly  kept 

r^***  ii^  the  Republican  ranks,  and  ])ievented  them  from  joining  the  Demociats. 

.    ^*    l^o  yonr  best  know]e<l^e  and  belief,  was  there  or  not  a  wide-s])read  intimidation 

rpt   **<*lc>i*ed  Republicans  of  e<dored  men  who  wished  to  vote  the  Democratic  ticket? — A. 

j}€^vi3  Was.     One  colored  voter   told  me  he  would  ioin  the  Democrats  if  he  was  not 
afraid. 

'^-  Br.  Wilson  (Record,  p.  G54) : 

•  .  ^-  ^Vhat  do  you  think  of  the  eff'ect  of  introducing  United  States  troops  ? — A.  I  think 
X  ^^^^s  detrimental  to  the  Dt^mocrats.  One  colored  man  asked  me  if  he  would  be  allowed 
U    y*^^*^  *li<^  Democratic  ti«ket  since  the  United  States  troops  had  arrived.     Said  he  had 

*?«^n  told  by  other  cobned  men  that  thev  would  not  be  allowed  to  vote  the  Democratic 

•  ^*  .^Vhat  effect  did  the  introduction  of  United  States  troops  have  upon  the  election 

this  county  ? — A.  I  think  it  likely  if  they  had  not  come  the  Democrats  would  have 
O '*^'^  it.  .>  ^ 

11^^:  /^^  your  best  knowledge  and  belief,  was  there  or  was  there  not  a  wide-spread  in- 
**<lution  of  colored  voters? — A.  There  was. 

^*  B.  Cooper  (Record,  p.  G51): 

][j  J?'  Have  you  not  reason  to  believe  that  there  was  wide-spread  intimidation f — A.  I 
^  ''^^^i  that  there  wa^s.  1  was  told  (objection  by  contestee)  by  a  colored  man  that  he 
^   *^*^  Vote  the  Democratic;  ticket,  but  feared  that  the  colored  people  would  donblQ- 

7^  ^n  him  and  beat  bitu  to  death. 

V«   AVere  there  other  evidences  satisfactory  to  yonr  mind! — A.  There  were. 
t-liti  *  1^^  ^^^^  know  if  any  United  States  troops  were  introduced  into  this  county  during 
©Ic^c-tion? — A.  Yes;  saw  them  at  Sumter. 

g"    Where  were  they  stationed?— A.  At  Sumter  Conrt-House. 

O*  •?»*  *^'*^  ^"^^  of  the  largest  voting-precincts  in  the  county? — A.  It  is. 
^^'     'Vhat  is  your  opinion  of  the  etfeet  upon  the  colored  voters  of  the  introduction  of 

for^  States  troops  into  the  county  during  the  campaign? 

^*Vi«*ctiou  by  contestee.) 
Cfj^/-  *  think  hundreds  voted  the  Republican  ticl.et  who  would  have  voted  the  Demo- 

r\*^_Jicker,  or  would  not  have  voted  at  all. 
^j?V    Have  you  any  idea  that  the  county  could  have  been  carried  by  the  Republicans 
ci-^/|****t  the  use  of  United  States  trooi)S?— A.  My  opinion  is  it  would  have  gone  Demo- 

O 

^"    Why  do  you  say  so? — A.  I  judge  from  what  has  been  told  me  by  colored  men. 
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At  least  two  of  tbem  told  me  that  the  troops  were  sent  here  to  compel  the  ooloied 
people  to  vote  the  Republican  ticket. 

J.  A.  Miijes  (Record,  p.  G47): 

Q.  From  your  personal  observation,  what  effect  did  the  presence  of  United  States 
troops  have  in  the  county  upon  the  voters? — A.  Not  beiug  in  the  part  of  the  county 
"where  troops  were  stationed,  I  know  nothing  of  my  own  personal  observation. 

Q.  What  is  your  opinion  as  to  the  ofiect  upon  the  colored  voters  of  the  belief  that 
United  States  iroops  were  in  the  countvt 

(Objected  to.) 

A.  Think  it  caused  a  large  portion  of  Republican  voters  to  think  that  United  States 
troops  wc'r<»  brought  here  tor  tlif-  purpose  of  comptdliiig  the  Republican  voters  to  vote 
against  the  Democrats.     This  was  anrl  still  is  my  opinion. 

Q.  Do  you  believe  that  the  presence  of  United  States  troo,»s  had  a  bull-doziug  effect 
npon  the  Republican  voters? 

(Objection  by  contest ee.) 

A.  Yes;  I  think  it  did. 

Q.  The  alleged  reason  of  Governor  Chamberlain,  in  his  proclamation  calling  for 
troo))8,  do  >ou  believe  to  be  the  real  reason? 

(Objection  by  contestee.) 

A.  1  no  not. 

Q.  What  wa«.  in  your  opinion,  the  real  object? 

(Objection  by  contestee.) 

A.  I  think  the  real  object  was  to  keep  the  Republican  voters  in  Hue,  and  to  prevent 
them  from  voting  ihe  Democratic  ticket. 

Q.  Was  or  was  it  not  done  to  bull-doze  colored  voters  ? — A.  That  was  my  impressioi 
Governor  Chamberlain,  seeing  that  the  Democrats  were  thoroughly  organized,  hi 
troops  brought  into  the  State  to  count  ;ract  that. 

W.  J.  Eees  (Record,  p.  ()3G): 

Q.  You  state  that  ha<l  not  United  States  troo])8  been  introduced  into  Sumter  Conn^ 
more  colored  people  would  have  voted  the  Democratic  ticket;  why  so? — A.  I  thi 
the  colore<l  people  had  begun  to  show  a  disposition  to  listen  to  Democratic  spealeo 
and  come  out  to  their  mi»etings;  and,  as  w.dl  as  I  can  recollect,  they  stopped  coii^i 
to  Democratic  meetings  after  the  troops  arrived.  Only  those  who  were  membe 
the  Democratic  clubs  came  out  after  the  troops  came. 

Q.  You  state  that  if  any  ditiiculty  should  arise,  the  troops  were  here  to  hel|>^ 
Republicans;  what  do  you  mean  by  that? — A.  I  was  told  by  a  colored  Republl- 
that  he  had  been  told  by  his  le.iders  that  he  would  not  be  allowed  t^  votei,  and 
the  troops  were  here  for  the  purpose  of  seeing  that  they  would  be  allowed  to  vo 

John  U.  Burgess  (Record,  p.  632): 

Q.  How  did  the  appearance  of  troops  here  have  the  effect  of  making  the  co' 
Republicans  believe  that  the  United  States  Government  wished  them  to  vote  th< 
publican  ticket? — A.  Before  the  troops  came  here  I  think  the  colored  people 
inclined  to  listen  to  us,  but  after  the  arrival  of  the  troo])s  their  behavior  change* 

Q.  Did  the  troops  interfere  to  prevent  the  colored  people  from  listening  to  y<^ 
A.  They  did  not  directly,  except  through  the  inflnenee  of  their  presence  here. 

XJ.  How  did  their  presence  here  interfere  ? — A.  I  believe  that  they  were  told  thsfc"**" 
troops  were  sent  here  for  the  purpose  of  keei^ing  up  the  Republican  ranks. 

Q.  From  all  you  saw  and  heard  during  the  campaign,  what,  in  your  judgment, 
have  been  the'result  of  the  election  in  Sumter  County  had  the  United  States  t^ 
not  have  been  introduced  into  the  State  and  into  the  county  ? — A.  I  think  the  I>< 
cratic  candidates  would  have  received  very  many  more  votes  than  they  did  recei  ^^^  ^^p- 
•  Q.  Give  the  reason  ou  which  you  found  your  judgment  ? — A.  In  my  opinion  th.«         wifct 
pearance  of  troops  here  had  the  effect  of  making  the  colored  Republicans  believe  t^ 
the  United  States  Govenunent  wished  them  to  vote  the  Republican  ticket. 

Bat  your  committee  can  cumber  this  record  with  no  further  extr^ 
from  the  testimony  on  this  point.  Many  other  witnesses  testified  si 
stautially  as  thuse  whose  evidence  is  citecl.  There  cannot  remain  a  doi 
iu  the  impartial  mind  that  the  sending  of  the  troops  of  the  United  Stal 
into  South  Carolina  and  the  uses  made  of  their  presence  did  produ< 
marked  and  controlling:  ctt'ect  upon  the  result  of  the  election,  amply  si 
ficient  of  itself  to  justify  your  committee  in  declaring  the  election  ni 
and  void. 

But  even  had  no  effect  been  proven,  we  are  not  prepared  to  say  bi 
that  their  very  presence  at  the  polling-places,  the  mere  fact  of  their  beii 
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*,  without  proof  of  effect,  would  of  itself  be  fjufficient  to  set  aside  and 
ul  tbe  election.  Our  English  ancestors,  from  whom  our  laws  and 
*af»8  of  constitutional  freedom  are  derived,  liave  been  wisely  jealous  of 
&  slightest  tani])ering  or  interference  with  an  election  by  the  Goveru- 
ii,,and  especially  through  its  armed  forces. 

ver  one  hundred  years  ago  an  English  statute  declared  the  will  of 
s^lishmen  on  this  subject  as  follows: 


ft  enacted  by  the  KUk/h  moni  ejceVeiil  Majtsiy,  hy  and  with  the  advice  avd  consent 
'.e  LordHy  spiritual  and  temporal^  and  (Jonunonn  in  Parliament  assembled,  and  by  the 
tiwcrity  ivf  the  samr,  That  when  and  aa  often  as  any  election  of  any  pter  or  peers  to 
3r*^8«'nt  tbe  peers  of  Scotland  in  Parliament,  or  any  neniber  or  members  to  serve 
I?*i*rliamei)t,  shall  be  appointtxl  to  be  made,  the  Secretary  at  War  for  tbe  time 
lu  ji^,  or  in  case  there  shall  be  no  Secretaiy  at  War,  then  hnch  person  who  shall 
[loiate  in  tbe  place  of  the  Secretary  at  War,  shall,  and  is  liereby  required,  at  some 
txivenient  time  before  the  day  appointed, for  such  election,  to  issue  and  send  forth 
•oi^-er  orders,  in  writinj;,  for  the  removal  of  every  such  rej»iment,  trooj),  or  company, 
:  other  nnmb.  r  of  soldiers  as  shall  be  quartered  or  billetc  d  in  any  such  city,  bor- 
Qfj^li,  town,  or  place  where  such  election  shall  be  appointed  to  be  made,  out  of  every 
ich.  city,  borough,  town,  or  place,  one  day  at  the  least  before  the  day  appointed  for 
icli  election,  to  the  distance  of  two  or  more  miles  from  such  city.  borouji;h.  town,  or 
lac«3,  aforesaid,  until  one  day  at  the  least  aft^rr  the  poll  to  be  taken  at'such  election 
hall  be  ended  and  the  poll-books  closed. 

It  is  saddening  to  the  political  student  to  read  this  statute  and  then 
eflect  that  one  hundred  years  later  a  Government  wiiich  boasts  its  free- 
om  the  most  enlarged  an<l  enlightened  that  men  have  ever  enjoyed, 
lioidd  send  troops  into  the  very  presence  of  the  voters  to  overawe  and 
ontrol  an  election. 

And  another,  the  greatest  of  law-writers,  perhaps,  declares : 

A^nd  OS  it  is  essential  to  the  very  being  of  Parliament  that  elections  should  be  ab- 
>lntely  free,  therelVn-e  all  undue  influences  upon  the  electors  are  illegal  and  strongly 
'•^ibited.  For  Mr.  Locke  ranks  it  among  those  breaches  of  trust  in  the  executive 
lA^istrate  which,  according  to  his  notions,  amounts  to  a  dissolution  of  the  Goveni- 
i®nt,  **  if  he  employs  the  force,  treasure,  and  otiices  of  the  society  to  corrupt  the  repre- 
||Qtative8  or  openly  to  j»re-engage  the  electors  and  prescribe  what  manner  of  perbons 
*^1  be  chosen.  For  thus  to  regulate  candidates  and  electors  and  new-model  the 
'•ys  of  elections,  what  is  it,  "  says  he,  **  but  to  cut  up  the  Government  by  therooti)«nd 
^*»ou  the  very  fountain  of  public  security  f "  As  soon,  therefore,  as  the  time  and  place 
f  ©lection,  either  in  counties  or  boroughs,  are  fixed,  all  soldiers  quartered  in  the  place 
'^  to  letnove,  at  least  one  day  befoie  the  election,  to  the  distance  of  two  n  i  es  or 
^r^9  and  not  to  return  till  one  day  after  the  poll  is  ended.  (Blackstone's  Commen- 
*^«e,  vol.  1,  p.  177.) 

-A^nd  this  has  been  the  underlying  doctrine  of  all  English  decisions 
*  ca»es  of  interference  with  elections. 

-At  an  election  iield  for  member  of  Parliament  for  Westminster,  over 
^^  hundred  and  thirty  years  ago,  by  order  of  three  magistrates,  a  body 
^  English  troops  were  marched  up  and  halted  in  the  church-yard  of 
^-  I^aul,  Covent  Garden,  very  near  the  polls,  where  the  balloting  was 
'^ceeding.  Upon  being  intormed  of  tliis  tact  by  the  Speaker,  the 
^^Utse  of  Commons  passed  unanimously  the  following  resolution: 

■*"at  the  ])re8ence  of  a  regular  body  of  armed  soldiers  at  an  election  of  members  to 
^^  in  Piirliament  is  a  hi^rh  infringement  of  the  liberties  of  the  subject,  a  manifest 
***ation  of  the  freedom  of  elections,  and  an  open  deliauce  of  the  laws  and  constitu- 
^*»  Of  this  kingdom. 

-^»id  by  the  order  of  the  House  the  throe  offending  magistrates  were 
^^Hted'and  brought  to  its  bar  and  compelled  to  kneel,  in  which  jiosi- 
p'*  they  were  reprimanded  by  the  Speaker  for  the  breach  of  English 
*^*  ty  in  daring  to  procure  the  presence  of  troops  at  an  election  for 
•^Di|)er  of  Parliament;  and  this  was  history  thirty-tive  years  before 
*^  firing  of  the  first  gun  of  the  American  Revolution;  it  was  law  and 
^^^Snized  as  snch  by  a  Government  which  then  claimed  the  ri^lit  t» 
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impose  taxation  without  reproaentation,  and  wliich  had  not  relaxed  th€ 
prerofjatives  of  the  crown  and  taken  on  that  spirit  of  liberty  which  dis 
tinguishes  the  British  Government  to  day.  The  underlying  idea  wai 
that  the  representatives  of  the  people  should  come  free  and  untrain 
meled  from  a  free  and  untrammeled  people;  that  the  body  of  the,  Cora 
mons,  being  the  representatives  of  the  people  and  a  check  in  favor  01 
popular  liberty  against  the  kingly  power,  should  be  in  the  method  01 
their  election  free  from  all  kingly  inlliiences.  For  if  the  King  could  in 
terfere  and  control  the  elections,  and  overawe  the  i>eople,  and  occasior 
the  election  of  his  creatures  and  partisans,  then  would  this  great  repre 
sentative  body  but  be  the  slave  find  tool  of  the  King,  and  the  triumph  ol 
the  one  man  power  over  the  ])eo|)le  was  acc<)m]>lislieil.  Such,  indeed,  u 
the  spirit  and  tenor  of  all  the  English  decisions. 

But  we  are  asked  by  contestee's  counsel  to  go  into  a  critical  examina- 
tion of  the  tesiinuuiy  and  to  endeavor  to  ascertain  the  exact  results  ol 
the  intimidating  influences.  He  contends  that  undue  influence  in  an 
election  must  be  shown  to  have  alfected  the  result  materially.  In  this 
he  is  in  the  main  correct.  In  the  entire  district  over  34,00(»  votes  were 
polled.  Only  about  500  witnesses  were  examined,  and  many  of  these 
in  regard  to  facts  other  than  the  subject  of  intimidation.  It  is  impossi- 
ble to  tell  the  .exact  change  produced  by  the  intimidating  influences, 
nor  is  it  essential.  It  is  suflicicnt  that  three  hundred  witnesses,  white 
and  colored.  Democratic  and  Republican,  and  some  of  them  men  of  the 
highest  character,  swear  ])Ositively  to  the  general  wide-sprcfid  and  pow- 
erful influence  and  change  produced  by  the  intimidating  influences. 
McCrary's  Law  of  Elections  lays  down  the  rule,  p.  320,  which  we  regard 
as  correct:  ''If  the  violence  and  intimidation  have  been  so  extensive 
and  general  as  to  render  it  certuin  that  there  has  been  no  free  and  fair 
expression  by  the  great  body  of  electors,  then  the  election  must  be  sel 
aside,  notwithstanding  the  fact  that  in  some  of  the  precincts  or  couotiee 
there  was  a  peaceable  election."  And  in  the  Canada  case,  already  quotec 
from,  Justice  Ritchie  said,  in  delivering  his  opinion :  "And  though  I  hav* 
no  means  of  computing  or  ascertaining  the  exact  extent  of  the  terror  or 
undue  influences,  it  was  still  in  my  opinion  such  and  so  great  an  inters 
ference  with  the  freedom  of  the  elections  as  demands  that  the  electios 
should  be  annulled."  That  these  undue  influences  were  general  an* 
powerful  and  caused  the  greatest  change  is  admitted  by  the  counsel 
for  contestee,  himself  a  Carolinian  and  a  gentleman  of  gre^it  attaiix: 
ments. 

On  pages  58  and  59  of  his  brief,  after  giving  a  fearful  picture  of  th* 
ruin  and  desolation  brought  on  South  Carolina  by  her  carpet-bag  rulers 
he  continues : 

At  last  tins  comtition  of  tbiiigs  became  unendurable.  Tbe  bett<?r  class  of  RepublJ 
cans,  tbe  more  intelligent  and  industrious  of  tbe  colored  people  tliemselves,  felt  anK 
acknowledged  tbat  social  existence  was  in  danger. 

Early  in  IHTO  projiarations  were  made  for  tbe  faU  elections.  At  first  it  was  nnce^ 
tain  wbetber  tbe  wbite  Democrats  would  join  tbe  better  leaders  of  the  KepublicaBF 
party  and  enable  tbeni  to  reform  and  control  their  following.  In  many  portions  of  tM 
State  tbe  colored  people  themselves  manifested  a  willingness  to  get  rid  of  their  co^ 
nipt  and  insolent  leaders.  The  Democratic  party  finally  determined  tbat  their  on  j 
security  was  to  get  absolute  possession  of  tbe  Government.  They  nominated  Gener-^ 
Hampton  and  a  full  ticket.  This  nomination  wtis  a  resurrection  of  life  and  spir"^ 
almost,  I  believe,  entirely,  unparalleled.  From  the  mountain  districts,  in  whicn  *"^ 
white  Democracy  had  a  bure  majority,  througb  the  more  doubtful  middle  districta,  i 
the  voi^y  heart  of  the  coast  districts,  wbere  the  vast  colored  majority  were  cono' 
tratcd,  the  enthusiasm  spread.  At  first,  and  to  some  extent,  it  caught  the  sympatb 
tbe  impult«ive  negro  ;  but,  aa  it  spread,  the  Republicans  found  that  for  them  it 
either  union  or  destruction.  Tbe  character  of  the  ticket,  the  declarations  of  the  ci 
pBign,  the  astomiding  strength  and  passion  of  the  movement,  satisfied  the  Repablr 
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aders  that  there  wan  no  coui promise  to  be  negotiated.  It  was  either  victory  or  such 
defeat  as  would  sweep  them  out  of  the  State.  Thej'  selected  as  their  leader  Governor 
haniberlain,  whose  culture,  ability,  and  honest  effort  at  reform  during  his  past  admiu- 
tratlon  made  him  by  far  the  best  representative  they  could  present  to  those  who,  out- 
ie  of  the  State,  were  watching  the  progress  of  the  conflict.  They  appealed  to  the 
»Iore(l  man  with  even  more  vehemence  than  when  th^y  ori«^iually  won  him.  There 
as  not  a  prejudice,  an  apprehension,  which  they  did  not  arouse  skillfully.  They 
armed  him  with  the  jjrospect  of  disfranchiaeuient,  return  to  slavery.  They  excited 
a  'wives  and  daughters  with  the  fear  of  restoration  to  their  menial  condition  and  the 
ohibition  of  all  the  small  vanities  in  which  they  delighted.  They,  to  a  large  extent, 
cceeded,  and,  as  a  body,  the  negroes,  especially  in  the  old  large  nlaveholding  dis- 
ict«  —the  former  districts  of  large  estates  and  great  owners — went  back  to  their  old 
II yictions.  They  dropped  otf  from  the  Democratic  clubs.  They  were  shy  of  talking 
'litics*  a."  in  the  early  summer.  Their  preachers  pre.iched  and  prayed,  and  their 
Jnieti  stormed,  and,  as  a  general  rule,  they  all  voted  the  Republican  ticket. 

Here,  then,  is  the  fair  and  square  admission  of  the  social,  spiritual, 
id.  actual  intimidation  of  the  colored  people  over  those  of  their  own 
ce  who  thought  to  be  free  enough  to  vote  as  they  pleased, 
^nd  on  page  62  he  broadly  admits  the  Intimidating  influences  of  the 
oops  by  reason  of  the  argumenU  drawn  from  their  coming  into  and  pres- 
ice  in  the  St^ite  and  near  the  polls.     He  says,  page  62 : 

Fbe  campaign  of  1876  was  a  contest  between  the  intelligence,  character,  and  prop- 
ty  of  the  State  on  onesid«>,  and  a  ruinous  and  corrupt  administration  on  the  other. 
io  interests  at  stake  were  so  obvious  that  great-  numbers  of  the  colored  people  hesi- 
ted,  decided  to  abandon  their  party,  and  promised  to  vote  with  the  Democrats.  But 
©  sending  of  troops  into  the  State  nmde  them  aware  that  the  great  Republican  party 
ilie  North  and  the  administration  did  not  sympathize  with  the  Democratic  move- 
©nt,  thonght  it  dangerous  for  the  colored  ])eople  and  threatening  to  the  national  su- 
"^macy  of  the  Republican  party,  and  under  this  influence  the  vacillating  body  of  col- 
■<^  voters  went  back  to  their  party  allegiance. 

The  admission  of  his  counsel  is  the  admission  of  contestant;  and 
©re  is  his  broad,  open,  frank  admission,  that  the  coming  of  the  troops 
iade  a  great  change  in  the  minds  of  *' great  numbers''  of  the  colored 
oters.  And  with  this  admission  on  his  lips  how  can  he  expect  to  retain 
is  seat  here!  He  admits  that  he  holds  it,  not  by  the  choice  of  a  free 
^trammeled  people,  but  by  the  majority  of  a  herd  of  frightened,  dis- 
^s-yed,  duped,  and  terrorized  voters. 

But  contestant,  whose  pacific  and  manly  course  during  the  election,  as 
"Own  by  the  record,  and  whose  consummate  ability  in  the  manage- 
ment of  his  cause,  or  rather  the  cause  ot  his  people,  has  won  the  highest 
^pect  and  sympathy  of  the  committee,  sets  forth  and  shows  that  the 
m^midating  influences  set  on  foot  by  the  Republicans  did  not  reach  or 
?©ct  the  entire  district;  that  troops  were  sent  into  but  four  of  the 
^Sht  counties  that  constitute  the  district,  and  he  contends  that  the 
mtitnidated  counties  and  precincts  should  be  thrown  out,  and  the  peace- 
^^  Counties  aud  precincts  counted,  which,  being  done,  would  elect  him 
^d  entitle  him  to  the  seat.  And  he  cites  the  cases  of  Wallace  v,  Simp- 
^^>  Sheldon  v.  Hunt,  Sypher  v.  St.  Martin,  Darrall  v,  Bailey,  2d  Bart- 
'^%  pp.  699  to  75  L 

*t  18  very  true  that  these  cases  were  decided  by  a  Republican  Con- 
^^sb.  They  do  lay  down  the  doctrine  contended  for  by  the  contestant. 
^^^y  expediency  might  now  suggest  that  the  Republican  party  that 
^^<le  these  precedents  ought  to  be  bound  by  them.  If  we  should  treat 
^^Be  decisions  as  containing  the  true  doctrine  of  elections,  if  we  could 
*^^rd  them  a«  other  than  expressions  of  partisan  intolerance,  there 
^^Ifl  be  no  difficulty  in  reporting  a  resolution  awarding  the  seat  in 
^^est  to  the  contestant. 

^Ut  in  the  first  place  the  undue  and  illegal  iufluences  exercised  by  the 
^Ptiblicans  upon  the  colored  people  through  their  social,  religious,  and 
'**ii-mQita,ry  organizations  extended  nearly  throughout  t\2kft  ^\iX,\t^  ^ca- 
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trict;  and  in  the  next  place  we  find  troops  sent  into  four  connties    flje 
aggre<?ate  vote  of  wliicb  was  21,091,  while  in  the  other  four  weaker 
counties,  where  there  were  no  troops,  the  vote  was  but  12,987.    To    ^j. 
elude  21,091  votes  out  of  a  total  of  34,078  votes  and  count  the  resicZ  *je 
and  declare  a  result  would  be    to  permit  an  election  by  a  minoritrj. 
This  18  admissible,  it  is  true,  where  the  election  was  fair,  and  all  hud  i« 
opportunity  to  vote  as  they  chose  and   failed  only  through  apati»j. 
Such  is  not  the  case  here  where  31,078  voters  cast  their  ballots.    R  «it 
a  very  large  portion  of  thes(»,  ^ufllciellt  to  have  changed  the  result,  cm ^^ 
their  ballots  under  siicli  un<lue  and  illegal  influences  as  to  utterly  A*- 
stroy  the  fairiiess  and  freedom  of  the  election.     Under  such  circur-^* 
stances  we  cannot  admit  that  it  would  be  right  to  permit  a  minority  ^*^ 
elect.     In  the  case  of  Syjdier,  cited  above,  the  report  of  the  committ^S® 
which  laid  down  the  doctrine  of  minority  elections  was  expressly  ov^  J* 
ruled,  vide  Mc(^rary\s  Law  of  Elections,  pp.  324,  325,  326. 

The  true  rule  in  such  cases  seems  to  your  committer  to  be,  that       a 
minority  cau  ouly  elect  where  the  majority,  with  full  opportunity  ai^B>  d 
facility  to  vote  as  they  choose,  unrestruiued  and  uutrammeled  by  undiiii^e 
influence,  refrained  through  a]>athy  or  neglect  from  voting.     But  wb^^  n 
undue  influence,  terrorism,  intimidation,  or  illegal  influences  have be^5=^"n 
brought  to  bear  uj)on  the  gieat  mass  of  the  voters,  and  they  have  be^n 
influenced,  and  have  voted  subject  to  these  influences,  although  thefw.  Ji 
and  accurate  extc^nt  of  such  influence  cannot  be  arrived  at,  the  enti:x^ 
election  should  be  voided,  although  a  minority  may  have  voted,  fr^e 
from  such  influences,  and  for  this  reason  :    The  entire  people  iu  sucsl 
case  evinced  a  desire  to  vote.    The  right  of  the  majority  to  rule  is  fun- 
damental.   In  such  a  case  the  will  of  the  majority  is  defeated,  not  from 
apathy,  but  from  undue  influence.    The  true  remedy  is  to  void  the  elec- 
tion, remove  the  undue  influences,  and  give  the  majority  that  opportu- 
nity to  rule  which  is  its  undoubted  right. 

Your  committee  trusts  that  the  day  of  sending  troops  to  influence  and 
carry  elections  has  gone  by  forever.  In  the  ca«e  of  South  Carolina,  in 
1870,  no  more  flagrant  violfitiou  of  law  and  utter  disregard  of  the  Con- 
stitution of  the  country  and  the  rights  of  States  and  people  was  ever 
shown,  even  under  the  most  tyrannical  forms  and  administrations  of 
Government. 

Your  committee  believe  that  troops  were  sent  fnto  that  State  for  no 
other  purpose  than  to  carry  the  election.     And  in  this  view,  they  sol- 
emnly declare  that,  in  their  opinion,  any  election  in  which  the  inflaeocefi      |<^ 
of  armed  soldiers  are  apparent  to  any  general  extent,  in  which  the  Fed- 
eral Government  has  sought  to  interfere  with  its  armed  forces,  and  has 
interfered  so  as  to  cast  (loubt  upon  the  result,  ought  ipso  facto  to  be      |':i 
voided.     Such  influence  is  poisonous  to  the  very  life  of  free  instiiutioDS. 
It  should  be  checked  with  stern  and  prompt  resentment  by  voiding aud 
annulling  any  election  where  such  interference  has  occurred,  and  the      ■  i 
influence  is  general,  although  impossible  to  estimate  it.  ■^' 

After  full  and  ])atient  investigation  of  this  case,  your  committee  con- 
clude that  no  full,  fair,  or  free  election  was  held  in  the  first  Cougres-      j^s 
sional  district  of  Soutli  Carolina  in  November,  1870;  and  therefore  re-      |*-.g 
port  the  following  resolution  and  recommend  its  adoption: 

Besolced,  That  there  was  no  free,  fair,  aiul  peaceable  election  in  the 
first  Congressional  district  of  South  Carolina  in  November,  1876,  and      |<: 
that  neither  Joseph  H.  liainey  n<»r  John  S.  Kichardson  is  entitled  to  the      ■•.«j 
seat  from  said  district  in  the  Forty-flfth  Congress  by  virtue  of  said  elec-      |itf 
tion,  and  that  said  seat  is  hereby  declared  vacant. 
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Mr.  HiSGOGK  submitted  the  following  as  the 

VIEWS    OF   THE   MINORITY. 

Inority  of  the  Home  Committee  on  Elections  beg  leave  to  submit  the 

following  report: 

e  understand  the  majority  of  your  committee  to  recommend  Mr. 
ey's  election  to  this  House  be  declared  null  and  void,  and  his  seat 
nt,  upon  two  grounds : 

pst.  The  colored  electors  of  his  district  were  deprived  of  the  free 
5ise  of  the  elective  franchise  by  fear  of  violence  to  their  persons 
•operty,  or  social  ostracism  by  people  of  color,  and  to  an  extent  to 
Br  it  doubtful,  except  therefor,  if  he,  Mr.  Bainey,  would  have  been 
ed;  and, 

eond.  The  presence  of  United  States  troops  in  the  Congressional 
ict  upon  and  immediately  previous  to  election  day,  coerced  and 
wrfully  influenced  the  colored  electors  to  vote  for  Mr.  Bainey  to  an 
it  to  render  it  doubtful  if  he,  Mr.  Bainey,  would  have  been  elected 
pt  therefor. 

16  m^ority  report  indulges  extensively  in  the  history  of  the  State 
>uth  Carolina  fbr  the  years  intermediate  the  close  of  the  war  and 
(lection;  or  the  opening  of  the  canvass  preceding  the  same. 
le  record  submitted  in  this  case  fails  to  furnish  the  evidence  of  the 
I  alleged,  and,  in  our  judgment,  the  wailings  over  the  real  or  fan- 
past  wrongs  of  the  State  are  as  much  out  of  place  in  the  report  as  a 
ission  of  the  causes  of  the  war,  or  any  of  its  results,  would  be. 
ir  examination  should  be  limited  to  the  issues  involved,  and  we  con- 
to  disappointment  it  should  be  deemed  proper  in  this  case  to  make 
)f  the  stock  in  trade  of  the  stump-speakers  during  the  last  ten  years 
flame  the  minds  of  the  majority  up  to  the  point  of  dismissing,  un- 
y,  as  we  believe,  a  colored  Bepresentative  from  South  Carolina  from 
floor. 

id  it  seems  to  us  the  inflammatory  appeal  is  a  confession  of  the 
mess  both  of  facts  and  logic  upon  which  to  base  the  action  recom- 
led  to  the  House. 

e  will  first  examine  the  proposition  of  intimidation  of  colored  elect- 
»y  the  colored  people  and  social  ostracism  among  themselves  on 
ant  of  difference  in  political  views.  And  we  will  at  the  outset  call 
ition  to  the  fact  that  there  is  no  law  in  this  or  any  other  country 
ring  a  popular  government  and  the  elective  franchise  making  it  a 
B  for  those  of  adverse  views  to  refuse  to  associate  together.  On 
ontrary,  the  social  relations  in  political  organizations  are  cultivated 
X)perly  strengthening  them. 

is  a  notorious  fact  in  this  country.  Presidential  elections  are  heated; 
)as8ions  of  the  people,  male  and  female,  aroused ;  angry  discus- 
I  are  of  the  most  frequent  occurrence,  even  between  members  of 
lame  family  and  of  the  same  church.  The  press  appeals  to  the 
idices;  monster  public  meetings  are  held  by  the  parties  respect- 
;  night  as  well  as  day  is  given  to  political  discussion;  mottoes  and 
B,  demagogues  and  statesmen  vie  with  each  other  often  in  misstate- 
6  of  fact  or  ridicule.  The  business  of  the  people  is  in  part  sus- 
ed.  Men  pour  out  their  money  freely  for  the  expenses  of  a  cam- 
1,  to  the  end  it  may  be  conducted  upon  a  plan  to  create  excitement. 
B  have  stated  the  facts  in  regard  to  a  Presidential  campaign  in  the 
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most  temperate  community  in  the  United  States ;  and  npon  election 
day  scarce  a  poll  but  will  have  witnessed  heated  political  discussions 
between  personal  friends ;  and  we  confidently  appeal  to  the  record  in 
this  case  nothing  occurred  among  the  colored  people  in  Mr.  Rainey's 
Oongressional  district  more  violent,  there  were  no  more  extreme  disturb- 
ances of  the  social  relations  on  account  of  political  differences  among 
them,  than  we  have  described,  notwithstanding  so  much  to  which  we 
shall  refer  calculated  to  provoke  extreme  excitement. 

We  now  invite  attention  to  the  State  of  South  Carolina.  • 

General  Hampton  was  nominated  for  governor  of  that  State  by  th 
Democratic  party  about  August  15,  1876. 

We  will  grant,  if  you  please — and  it  is  doubtless  true — his  supporter 
believed  all  that  has  been  stated  of  misrule  in  the  State. 

It  was  the  determination  of  his  party  to  elect  him;  believing  in  th( 
misrule,  as  they  did,  that  they  were  subjugated  to  the  colored  race  an 
white  adventurers,  they  were  determined  to  regain  the  govemmentof  th 
State.    Paint  as  vividly  as  you  may  their  real  or  fancied  wrongs,  an 
the  same  language  will  measure  their  excitement,  their  anger,  and  thei 
intolerance. 

Previous  to  the  nomination  of  General  Hampton  '*  rifle-clubs^ 
"saber-clubs"  had  been  formed. 

We  shall,  further  on,  insert  brief  extracts  from  the  evidence  establis 
ing  the  fact;  and  we  charge  the  record  is  replete  with  it;  and  we  char, 
there  is  no  conflict  of  evidence  upon  the  point. 

The  nomination  of  General  Hampton  was  followed  by  puUic 
ings,  addressed  by  him  nsuaily,  and  in  the  first  Congressional  distri 
by  the  contestant  also.    At  these  public  meetings  appeared  bands 
armed  men,  armed  with  pistols  and  sabers  or  guns,  mounted  on  ho 
It  was  not  an  infrequent  occurrence.     Hundreds  thus  armed  ai 
mounted  would  be  in  line^-on  one  occasion  as  many  as  1,500  men.    Th^ 
charged  through  the  streets;  they  were  sometimes  attended  with 
tillery,  which  was  discharged.    When  Eepublican  meetings  were  h 
bands  of  armed  men,  supporters  of  Hampton,  attended  them,  and 
manded  for  their  speakers  to  address  the  meetings.    But  we  can  scarce 
describe  the  condition  of  aftairs  more  briefiy  or  graphically  than  is  d 
by  the  evidence. 

Testimony  of  James  D.  Blanding  (page  29) : 

Q.  How  long  before  tbo  election  was  the  rifle-club  formed  T — A.  Long  before 
oampaign  opened. 

Q.  Is  tbat  tbe  circalar  you  issued  t 

(Circular  produced  and  offered  in  evidence;  no  objection.) 

A.  It  was,  and  was  widely  distributed.  It  was  tbe  instructions  of  the  State  ez< 
tiye  Democratic  committee. 

Page  29 : 

Q.  Howmany  rifle-clubs  were  formed  in  the  county  of  Sumter  t — A.  I  heard  of  t^ 
one  saber  and  one  rifle  club  in  Sumter. 

Page  28 : 

Q.  Did  you  not,  on  Hampton's  day,  see  a  large  number  of  horsemen  f — ^A.  I 
They  were  Democrats. 

Q.  Did  those  parties  have  side-arms  f — A.  Yes^  I  saw  some  men  with  pistols. 

Q.  What  was  the  object,  on  Hampton's  day,  of  having  those  men  assembled  t — 
suppose  to  show  the  numbers  of  the  Democratic  party. 

Q.  Were  they  not  for  the  purpose  of  overawing  the  Republicans  t — A.  I  cano^ 
•o ;  I  saw  both  parties  meet. 

A.  J.  Moses  (page  32) : 

Cross-examined  by  Mr.  D.  D.  McCall : 

Q.  What  was  the  object  of  the  formation  of  the  rifle-clubs  and  ■aber-elnb«l 
protect  the  members  from  the  invasion  of  an  enemy. 
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j.  What  enemy  did  you  hear  off — A.  None. 

OPage  33 : 

Was  there  appreheusiou  iu  the  coinmuuity  of  violence? — A.  I  know  of  nouu. 

"W.  A.  Cooper  (page  39) : 

Did  you  belong  to  the  rifle-club  at  Mayesville  ? — A.  I  did  until  Chauiberlaiu's 
p^-^oclamation . 

^3.  What  was  it  formed  for? — A.  For  home  protection. 

^^.  If  there  was  general  peace,  why  raise  a  rifle-club  ? — A.  We  wautcd  to  be  prepared 
f<^^^the  worst,  and  we  did  not  know  what  was  coming. 

How  often  did  it  meet  ? — A.  It  only  met  twice  to  my  Igiowledge. 
Had  they  officers,  and  how  were  they  known  ? — A.  We  had  a  captain  and  an 
erly  sergeant. 
What  sort  of  gun  did  you  have  ? — A.  A  double-barreled  shot-gun. 
How  many  of  the  company  ha<l  rifles? — A.  A  good  many  got  rifles  just  before 
mptou's  election,  and  some  got  guns  afterward. 

•James  A.  Mills  (page ): 

Redirect : 

C^.  You  are  asked  as  to  the  arms  owned  by  the  rifle-clubs  referred  to;  now,  was  said 
EU8  Just  the  shot-guns  or  other  arms  which  the  farmers  had  for  years  ? — A.  They  were. 
Q.  What  was  the  purpose  of  the  organization  ? — A.  Mutual  pi-otection,  friendly  in- 
tOTCooTHe,  and  to  aid  the  proper  authorities  in  preserving  peace  and  order. 

E.  H.  Deau  sworn  (page  377) : 

Q.    Wore  you  at  the  first  meeting  at  Timmonsville  ? — A.  I  was. 

V   Please  state  what  you  saw  that  day. — A.  When  we  got  there  we  found  aboat 

IfSOQ  or  1,500  Democrats,  armed  and  dressed  in  red  shirts,  with  rifles,  double-barrel 

siiot>A^i]ns,  and  pistols.    The  Democrats  were  anxious  to  have  a  ioint  discussioQ,  and 

•jkeoT  the  county  chairman  would  they  agree  to  it.     He  replied  that  he  could  not  tell 

•^ta   Yintil  the  rest  of  the  speakers  would  arrive.     When  B.  F.  Whittmore,  with  the 

'^o^   the  speakers,  came,  C<»lonelLaw,  the  Democraticcounty  chairman,  with  several 

^uier-:^^  consulted  with  Mr.  Whittemore  and  others  of  our  speakers  as  to  a  joint  discus- 

^'^f    «3^nd  he  told  him  that  he  would  not  have  a  joint  discussion  under  any  circum- 

f^c-^»«  with  them,  for  they  bad  defied  him  to  come  there  to  speak,  and  they  would 

Z^'^JBT    ^n  a  row.    The  Democrats  said  that  if  they  spoke  at  the  stand  they  would  have 

^jOiKM  ^  discussion,  and  we  moved  to  another  place.    They  sent  the  co  •  mittee  twice 

V^ii^     :^or  a  joint  discussion,  which  was  put  to  the  meeting  and  refused.    Afterward 

•Qey  ^^aime  up  before  we  concluded  the  speaking  and  sourrouuded  us  on  all  sides. 

8«^"X3iuel  McDuffie  (colored)  sworn  (page  420): 

II  9''^^^tion.  Where  do  you  live,  and  how  long  have  you  lived  here? — Answer.  Been 
n  *^^.^*°  Sumter  since  shortly  after  the  emancipation. 

jt'     ^k^ou  are  familiar,  1  suppose,  with  the  character  of  the  last  campaign  ? — A.  I  am. 
Q*      "X^as  the  campaign  very  exciting  and  hotly  contested? — A.  It  was. 
Q*     estate  what  sort  of  a  campaign  was  it ;  what  was  done  by  the  Democrates  during  the 
CAini^  «:^  ign.— A.  Persuaded  the  colored  people  to  come  over  and  vote  with  the  Democrats ; 
n!*^  »     that  they  would  be  discharged. 

Q-     -fc3i(i  you  see  anything  like  rifle-clubs  or  organizations? — A.  I  have. 
C^^Viected  to  as  leading.) 

Q-     'N^here  did  you  see  them? — A.  In  Sujnter;  th(»y  were  drilling  with  guns;  had 
ievecfc  —ashooters. 

Q*    "^^hen  was  it  you  saw  the  rifle-clubs  drilling  with  guns  ? — A.  Before  the  election 
*^*^  ^"fter  the  election ;  saw  them  drilling  night  before  last. 

Ha.Tri8on  Weatherspoon  sworn  (page  433): 

Q*  ^ave  you  ever  seen  the  rifle-club  at  Bishopville,  or  how  did  yon  know  there  waa 
?|**1 — ^'  I  been  np  there ;  saw  some  of  their  guns  and  accoutermeuts,  and  was  told 
"y^y  ter  Dixon,  a  colored  Democrat,  that  one  was  iu  existence  there. 

H'  "Will  you  say  on  your  oath  that  the  rifle-club  at  Sumter  ever  drilled  after  Gov- 
ernor Chamberlain's  proclamation  disbanding  the  rifle-clubs,  until  the  election  was 
b^t'f — '^  ^  cannot  say  on  my  oath  that  they  drilled  after  the  proclamation  was  issued, 
^t  I  c^Q  ^^y  f  |jj^  ^^  ^j_  QQ^f^i^^  f^i^^i  they  were  marching  through  the  streets  with  their 

O*  Jfter  night  after  the  proclamation  was  issued, 
jj^"*  Ho  V  is  It  that  you  have  said,  in  your  answer  to  the  examination-in-chief,  •'  that 
ijj^y  *^nl|e<l  once  or  twice  every  week  ?" — A.  1  said  that  the  rifle-club,  before  theelec- 

O  *  ili*^  ******^  once  or  twice  a  week  at  the  time  1  found  it  out. 
jl  Jrj^yere  there  any  Democratic  rifle-clubs  in  the  county  ? — ^A.  They  were,  and  they 
"^  ouce  or  twice  every  week. 
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Q.  About  what  time  in  the  campaign  did  these  clubs  commence  drilling  f — A.  T 
<commenced  drilling  four  or  five  weeks  before  the  election. 

W.  I.  Andrews,  testifyiug  of  the  Hampton  meeting  held  Octobei 
1876,  says  (page  478) : 

Q.  Please  state  any  instances  of  violence  done  to  Republicans  by  Democratic  orgi 
zations. — A.  On  Hampton's  demonstration  a  large  crowd  of  mounted  men — betw 
500  and  1,000 — some  with  pistols,  and  also  an  artillery  company  from  Columbia,  ' 
here,  which  paraded  through  the  streets,  the  artillery  firing  in  the  heart  of  the  tc 
at  night,  creating  a  great  fear  among  the  Republicans,  both  in  the  country  an^ 
town  ;  seeing  such  crowds  of  mounted  men,  and  the  way  they  went  on,  a  great  m 
her  of  the  Republican  voters  got  scared.  To  keep  them  from  being  frightened, 
Republican  executive  committee  made  and  gave  instructions  throughout  the  cou 
that  every  Republican  voter  appear  in  the  town  of  Santee  on  the  next  Saturday, 
the  purpose  of  listeuiug  to  speeches  from  speakers  from  abroad,  and  a  large  nniu 
came  to  town  mountea,  as  instructed.  On  the  same  day  a  large  number  of  De: 
crats  came  to  town  mounted,  rode  through  our  ranks  two  or  three  times,  and  the 
publicans  got  thoroughly  frightened,  saying  that  there  wjis  going  to  bo  a  row.  i 
our  meeting  was  disturbed  once  or  twice  in  the  court-house  by  the  Democrats,  wl 
and  colored.  At  Bishopville,  also,  we  went  up  there  to  make  a  speech;  about 
hundred  mounted  Democrats  were  in  the  town ;  cursed  our  men  as  wepjvssed  throu 
and  we  were  informed  that  they  intended  to  break  up  our  meeting  if  we  spoke  tl 
that  day.     We  went  about  half  a  mile  from  the  village  and  had  our  meeting  then 

H,  M.  K.  Dargan  sworn  (page  353) : 

Question.  State  what  happened  on  that  day. — Answer.  On  leaving  Darlington,  ah 
9  o'clock  a.  m.,  about  seven  miles  from  here  we  met  the  Timmonsville  rifle-club,  ab 
120  strong,  with  red  shirts,  red  flannel  around  their  hats;  some  had  yellow  shirt*,  i 
red  flannel  around  their  hats.  A  few  words  passed  between  Democrats  and  Republics 
Some  of  the  Democrats  said  that  we  would  meet  to-night  on  the  way  back,  and  we 
you  then.  We  then  went  on  to  Timmonsville.  About  an  hour  after  getting  tl 
speaking  commenced ;  during  the  speaking  things  were  very  quiet.  After  the  speak 
was  over  we  had  a  torchlight  procession — marched  around  the  town  ;  coming  out 
town  we  met  the  same  rifle-club  returning,  and  they  attempted  to  break  through 
procession,  and  they  said,  ^*  You  will  have  to  go  aVound,  as  we  are  not  going  to  ^ 
the  way."  We  thought  best  to  go  around  them ;  after  we  gone  around  them  they  w 
on  to  Timmonsville. 

Q.  Where  were  you  on  the  day  of  election  f — A.  At  Timmonsville. 

Q.  Do  you  know  anything  of  colored  men  being  shut  up  the  night  previous  to 
election  in  that  town  T 

(Objection  to  question  as  soliciting  answer.) 

A.  1  do.  I  got  there  on  the  morning  of  the  day  of  election  about  5  o'clock ;  work 
up  town,  I  heard  a  crowd  of  men  in  a  hall.  I  asked  some  one  outside  what  they  w 
doing  in  there ;  they  stated  that  the  Democrats  ha<l  shut  these  colored  men  up  in  th 
the  night  previous  to  keep  them  from  deceiving  the  Democrats  in  voting  the  Democn 
ticket.  I  staid  there  until  it  was  time  for  voting,  and  I  saw  about  twenty-five  or  thi 
colored  men  coming  out,  and  a  white  man  had  each  of  them  by  the  arm.  I  folloiP 
them  to  the  place  of  voting;  after  each  white  man  voted,  the  white  man  would  hi 
a  ticket  to  the  colored  man  he  had  by  the  arm  and  make  him  vote  it,  and  both  wo 
come  out  together  after  they  had  so  voted,  and  then  would  turn  the  colored  men  lo( 
About  six  wnite  policemen  were  at  that  poll,  and  prevented  Republicans  from  yot 
until  that  crowd  got  through  voting.  Dnnng  the  day  white  Democrats  came  to  the  p* 
dressed  in  different  costumes,  representing  different  rifle-clubs,  some  with  the  pisi 
strapped  outside  of  their  clotnes ;  not  more  than  twenty  or  twenty-five  white  men  w 
there  that  day,  except  dressed  as  above.  Pistols  were  drawn  once  on  a  colored  man 
account  of  his  voting  the  Republican  ticket;  also  I  was  threatened  for  discharging 
duties  as  a  deputy  United  States  marshal,  and  they  went  on  so  bad  that  I  had  to  < 
on  the  United  States  troops  there.  After  they  drew  a  pistol  on  that  man,  I  went  a] 
him,  trying  to  quiet  him,  and  they  made  threats  to  me  that  if  I  did  try  to  quiet  1 
man  they  cursed  me  and  said  that  they  would  shoot  hell  out  of  me  before  I  wo 
get  awa^  from  there.  I  told  them  that  I  was  a  United  States  deputy  marshal,  i 
in  the  discharge  of  my  duties,  and  they  told  me  they  did  not  give  a  damn  for  my  n 
shalship.    While  writing  a  note  to  the  commanding  officer  of  the  soldiers  these  pan 

fot  away.  While  counting  the  votes,  the  house  where  the  polls  were  in  was  crow* 
y  both  parties.  J  heard  a  Democrat  say  that  if  the  Republicans  ontcounted  then 
that  poll  that  they  raise  hell  with  them  and  take  the  box;  also  a  speech  was  m 
that  day.  right  at  the  poll,  to  the  effect  that  if  the  Republicans  did  not  vote  with  tl 
so  that  tney  could  get  rid  of  the  damn  rascals,  that  tiiey  had  the  land  and  the  mon 
and  they  would  neither  rent  them  land  nor  hire  them. 
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Joseph  Douglas  sworn  (page  366) : 

CJ-  At  which  poll  were  you  at  daring  the  election  t — ^A.  At  poll  No.  1.  In  the  moru- 
niCf  A^  gi*&y  daylight,  it  was  raining  pretty  rapid ;  I  got  up  and  dressed  myself;  went 

to  see  about  tickets ;  got  tickets ;  came  on  back.  I  met  about  150  Democrats  there, 
iraited  for  a  considerable  time  until  most  of  them  voted :  spoke  to  Col.  J.  A.  Law,  the 
imocratic  chairman,  and  told  him  that  I  had  some  friends  to  yote,  and  he  said,  ^*  You 
D't  eome  in,  Douglas.''  I  replied,  **  Colonel,  your  men  have  voted,  let  them  get 
t  of  the  way."  He  replied,  "  That  is  my  business."  I  said,  "  Colonel,  you  treat 
»  with  contempt  this  morning;  the  men  done  voted  are  to  get  out  or  the  way." 
» told  his  men  to  keep  their  places.  I  then  saw  him  take  a  colored  man,  Peter  Mc- 
tever,  by  the  hand,  lead  him  up  to  the  poll,  put  a  ticket  into  his  hand,  and  voted  the 
imocratic  ticket.  He  then  tooK  another  one,  Joe  Dicks,  by  the  hand  and  do  the  same 
ing.  Stepped  out  a^ain ;  got  Jack  King  by  the  hand  and  ^ave  him  the  same  ticket 
vote ;  and  then  I  said,  '^ Colonel,  I  don't  like  this;  you  give  us  no  showing."  To 
iich  he  replied,  '*  I  don't  calculate  to  give  you  a  showing."  I  asked  him  why.  His 
)ly  -was,  '* We  don't  intend  to  live  under  radical  rule  anymore."  I  said,  ** Colonel, 
>  beat  you  anyhow."    He  replied,  "  If  you  do  you  are  sorry  for  it.    If  you  do  beat  us 

the  ballots  we  beat  you  by  the  bullets.  I  know  where  you  got  your  guns  stacked." 
aid,  "  We  don't  vote  with  guns ;  we  vote  with  ballots."  The  men  I  alluded  to  were 
.  colored  men  Colonel  Law  took  by  the  hand. 

rhen  some  one  called  Mr.  Whittemore^  who  was  a  United  States  deputy  marshal. 
r.  Whittemore  said  to  him,  ^'Colonel  Law,  after  your  men  voted  you  are  to  give 
iy  to  others."  He  said  to  Mr.  Whittemore,  *  *  This  is  none  of  your  damned  business  " ; 
t  Mr.  Whittemore  said,  *'  You  must  give  way.  I  am  deputy  marshal,  and  I  must  see 
;ht  and  justice  ^o  on."  Mr.  Law  then  said,  '^I  regard  you  no  more  than  any  other 
iizen."  Mr.  Whittemore  then  said,  "  I  don't  want  vou  to  regard  me  any  more  than 
J  other  citizen,  but  I  want  the  right  to  be  done,'' he  replied.  Colonel  Law  said, 
I  oar  men  have  their  arms  stacked,  and  I  know  all  about  it."  Mr.  Whittemore  said, 
^at  arms  have  they  T"  He  said,  "They  have  guns  concealed  in  jail  "  Mr.  Whit- 
more  called  me  and  asked  me  about  it.  I  told  him  a  few  were  there,  and  1  had  them 
3kb<l  up,  and  would  not  let  any  one  have  them  until  the  election  was  over,  but  that 
By  '^V'ere  not  a  circumstance  to  the  guns  the  Democrats  had  in  the  drug  store,  where 
'^y  liad  150  or  more.  Then  Colonel  Law  gave  orders  to  his  men  to  give  way,  whfch 
^y  ^Ad.  Colonel  Edwards  then  took  old  man  Gaston  by  the  hand  and  made  him 
^^  t:\xe  Democratic  ticket,  which  he  did,  crying.  After  that  Colonel  Law  said  to  Mr. 
iitti^inore  in  my  presence  that  he  would  not  disturb  the  election  any  more.  The 
jj©x^  camped  on  the  hill  by  Swift  Creek,  and  the  Democrats  reported  to  them  that 
'i^'d  giins  at  the  jail,  and  they  put  a  guard  there  about  the  time  the  polls  closed, 

^^pt  them  there  until  10  o'clock  next  day.  We  had  no  other  disturbances  at 
t  I>oll. 

'  -A.  Smith  sworn  (testifying  of  the  Timmonsville  meeting) : 

•  ^S^lease  tell  us  what  occurred  at  that  meeting. — A.  Seeing  the  Democrats  bearing 
S  school- boys  from  twelve  to  tifteen  years  old,  seeing  those  men  in  arms,  I,  as  the 
^^  chairman,  felt  that  it  would  not  be  safe  for  a  joint  discussion.  I  consulted 
P  "^tie  Democratic  county  chairman  and  the  other  leading  Republicans.  The  county 
^'"Oiiin,  on  the  part  of  the  Democrats,  promised  that  he  would  guarantee  that  there 
^  not  be  any  collision,  but  the  leading  Republicans,  with  me  as  chairman,  with 
^^^i^ateuing  outlook,  were  not  willing  to  risk  it,  and  withdrew  the  Republicans  a 
^^f  a  mile  from  the  stand  that  was  built  jointly,  and  commenced  speaking.  We 
^  Xiot  interrupted,  only  by  a  Democratic  committee  of  five,  to  insist  on  a  joint  dis- 
*^^ri.  We  refused  a  second  time,  seeing  that  the  violence  was  still  existing,  and 
^^xit  on.  Towards  the  end  of  the  speaking,  the  second  committee  of  five  came  to 
1 11%  if  they  could  come  to  listen  to  the  speeches,  and  were  allowed  to  do  so.  They 
^^»  Ijetween  three  and  four  hundred,  mounted  and  footmen,  and  armed  with  sixteen- 
J^^i^T  double-barrel  guns.  One  Bill  Oliver  had  a  wallet  of  pistols.  They  came  up 
'^^U.rrounded  the  wagon  on  which  we  were  speaking.  The  Republicans  then  ad- 
™^^  and  left. 

«•  The  William  Oliver  that  you  speak  of,  don't  you  know  that  he  has  for  the  la^t 
^  ^«ar8  resisted  and  defied  the  process  of  the  law  in  this  county? — A.  He  has. 
»•  On  the  occasion  of  this  meeting  at  Timmonsville,  did  you  not  consider  a  col- 
J^**  or  bloodshed  as  imminent  ? — A.  it  was  imminent.  Colored  people  were  fright- 
^»  9nd  so  much  so  during  the  first  speech  that  the  colored  people  commence<l  to  run 
?!^*i  as  they  learned  that  the  Democrats  were  coming  down.  There  was  some  noise. 
■•^^^Ic  a  horse  broke  loose,  and  they  commenced  to  run.    I  begged  them  to  be  easy. 

*^^-  John  Lunney  sworn  (pages  374,  377) : 

g^^tion.  Did  you  attend  the  second  meeting  at  Tiiumons ville  ? — Answer.  I  did. 
X*  X>oyou  remember,  as  you  were  going  to  Timmonsville  tboit  d^^,  ^a«Ri\\\^W!kft\\^^- 
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club  coming  from  that  point  f — ^A.  I  do.    We  mot  them  on  the  road,  and  tliey  en 
and  abused  us  as  we  passed. 

Q.  How  were  they  dressed  and  armed  t — A.  Some  had  red  shirts,  others  pieces  oi 
flannel  on  their  hats ;  some  had  red  flannel  on  their  boots,  and  had  pistols  straj 
around  them  on  the  outride. 

Q.  Do  you  remember  the  coming  out  of  Timmonsville  that  night  by  the  Repi 
cans? — A.  I  do.  We  had  to  halt  a  long  time  in  order  to  avoid  a  collision  with 
rifle-clubs  that  were  returning  to  Timmonsville. 

Q.  You  are  an  intelligent  man,  and  I  will  ask  you  if  the  Republicans  of  this  con 
from  the  demonstrations  and  conduct  of  the  Democrats,  were  not  in  constant  ap 
hension  of  collision  and  bloodshed  during  the  campaign  t — A.  We  were;  and  it 
only  prevented  by  the  greatest  forbearance  on  the  x)art  of  the  Republicans,  ai 
was  averted. 

Q.  Contestant's  attorney  has  introduced  in  the  cross-examination  (in  evidence, 
hibit  A,  page  71)  a  pledge  universally  adopted  in  this  county  by  the  land-owi 
What  effect  did  pledges  of  this  sort  and  the  violent  demonstration  of  the  Domoc 
have  upon  the  colored  voters! — A.  It  compelled  a  great  many  to  vote  the  Democi 
ticket  who  otherwise  would  not  have  done  so. 

Q.  What  effect  did  the  introduction  of  troops  have  upon  the  colored  voters  of 
county  T — A.  It  had  no  effect,  except  to  give  them  assurances  of  protection  to  vol 
they  pleased.  The  majority  did  not  know  that  th(i  troops  were  here,  and  they  i 
not  seen  at  or  near  the  polls  during  the  election. 

O.  R.  Howe  sworn  (page  401)  : 

Q.  Do  you  know  of  any  acts  of  violence  or  demonstrations  of  vioUince  on  the  pa 
Democrats  during  the  campaign  f — A.  I  do.  I  heard  of  the  demonstrations  ma^ 
the  first  Timmonsville  meeting  by  the  Democrats;  was  at  the  second  meeting  at '. 
monsville,  and  saw  violent  demonstrations.  Saw  the  Democrats  at  Darlington 
out  with  arms,  dressed  in  red  shirts ;  this  was  common  during  the  campaign.  I  k 
more  of  Marion  County  than  of  Darlington  County;  they  had  rifle-clubs  all  ovei 
county.  The  sheriff  of  the  county  was  a  captain  of  a  saber-club.  The  club  ir 
town  of  Marion  practiced  in  the  Masonic  Hall,  drilling  every  Tuesday  night,  v 
the  election.  On  Hampton's  day  they  turned  out  with  red  shirts  and  pistols  bac 
around  them,  which  was  after  the  proclamations.  During  the  campai^  a  col 
man  was  killed  at  Simon  Crawford's,  and  he  had  to  leave  the  county,  and  is  in  Co 
bia  now.  In  Marion  County  the  colored  people  were  greatly  alarmed  on  acconi 
the  demonstrations  made  by  the  Democrats,  and  many  colored  people  Htaid  a 
from  the  polls  on  that  account  and  for  fear  of  losing  their  places. 

D.  D.  McCall  Bworn  (pages  403,  404,  405) : 

Q.  What  effect  had  the  presence  of  troops  upon  the  voters  of  the  county  f — A.  1 
whatever,  in  my  opinion,  towards  changing  the  vote  of  a  single  white  or  colored  v 
There  was  one  company  of  about  fifty-six  men  in  the  county,  and  stationed  on  di 
election  at  Bennettsville,  Bn^wnsville,  and  Kod  Bluff  polls;  and  I  have  heard  pr 
nent  Democrats  as  well  as  Republicans  say  they  did  not  affect  the  voting  in  any  ^ 
On  the  day  the  troops  came  into  the  county  the  Republicans  were  holding  at  Benn 
ville  the  only  county  mass  meeting  held  by  them  after  the  opening  of  tne  campa 
A  large  number  of  mounted  Democrats  appeared  in  town  on  horseback,  it  was 
to  divide  time,  and  had  one  or  more  Democratic  s)>eakers  from  abroad.  When 
Democrats  iound  the  troops  were  coming  they  marched  in  procession  on  horseb 
four  or  five  hundred  strouj^,  waving  flags  and  hats,  out  about  a  mile,  to  meet  the  trc 
and  marched  with  them  into  town,  cheering,  d:.c.,  and  in  no  way  attempted  to  di 
time  or  interrupt  the  Republican  meeting,  althongh  they  had,  before  it  was  genei 
known  that  troops  would  be  on  hand,  assembled  in  large  numbers  from  all  p 
of  the  county,  coming  into  the  town  in  companies,  with  flags,  officers,  &o. 

Q.  How  was  the  campaign  conducted  T — A.  With  unusual  excitement  and  bitten 
and  with  demonstrations  entirely  new  in  Marlborough  County.  I  refer  to  mom 
processions  of  Democrats  On  the  tith  of  September  1  saw  a  large  number  of  De 
crat«  from  Marlborough  and  Marion  County  )>ass  my  spring  place  on  horseback  az 
buggies,  armed  mostly  with  guns,  going  to  meet  Mr.  Whittemore,  a  Republican  ( 
Darlington  County,  who  it  was  reporteahad  come  over  into  Marlborongu  ;  this  re 
proved  unfounded.  On  Hampton's  day,  in  Bennettsville,  a  large  mounted  process 
composed,  say,  of  one  thousand,  lode,  cheering  and  hallooing,  at  a  gallop  througt 
town,  and  on  the  day  of  the  Republican  mass-meeting,  referred  to  before,  the  l>< 
crats  were  out  in  procession,  on  horseback,  in  strong  &rce,  and  the  excitement  wa 
tense.  Any  little  difficulty  on  this  day  between  a  white  and  colored  man  might  I 
led  to  the  sacrifice  of  a  great  many  lives. 

I  heard  one  of  the  delegates  to  the  Democratic  State  convention  which  nomine 
Hampton  say,  after  he  came  home,  that  **  they,  the  Deniocrats,  were  dotennioc 
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have  heaven  or  h«ll,  one.**    I  heard  Colonel  Yeoromans,  one  of  the  Democratic  speak- 
«noQ  Hampton's  day,  say,  in  the  presence  of  Hampton,  in  his  speech,  that  they  in- 
tended to  carry  the  election ;  and,  if  tbey  did  not,  that  there  were  in  the  State  twice 
ten  thousand  men  who  were  prepared  to  know  the  reason  why.     Col.  J.  S.  Richardson, 
in  his  speech  on  this  occasion,  in  speaking^  more  particularly  to  the  colored  people 
present,  stated  that  under  Republican  rule  in  this  State  no  white  man  had  ever  been 
convicted  of  murder  for  killing  one  of  their  color,  and  asked  them  for  this  reason  to 
support  the  Democrats,  saying  they  could  and  would  protect  them  from  such  things. 
In  speaking  of  rifle-clubs,  1  would  like  to  state  one  matter  within  my  knowledge. 
At  the  May  or  January  tenn  of  court  in  Marlborough,  1876,  a  white  man  by  the  name 
of  Ross  was  convicted  in  court  of  general  sessious  for  a  misdemeanor,  but  run  away 
before  sentence;  the  judge  sealed  tbe  sentence  and  a  bench-warrant  was  issued  for 
defendant  and  placed  in  the  hands  of  the  sheriff.     During  the  campaign  Ross  made 
his  appearance  m  the  county  and  rode  in  the  Hampton  procession  in  Benuettsville,  and 
the  sheriff  received  a  note  from  the  county  Democratic  chairman,  advising  him  not  to 
attempt  the  arrest  on  that  day,  owing  to  excitement,  &c.     Shortly  afterward,  say  a 
week  or  more,  one  Powers  came  to  me,  solicitorof  the  circuit,  saying  that  Ross  belonged 
to  tbe  same  club  with  him,  and  that  they  were  determined  to  protect  him  and  keep 
him  from  being  arrested  or  going  to  jail  on  the  sentence  of  the  court,  and  he  has  never 
been  arrested  yet.     I  brought  this  to  the  attention  of  Judge  Townsend,  the  presiding 
Jndge  of  the  circuit. 

Larry  Aikeu,  sworn  (testifying  as  to  Darlington,  page  331) : 

Q.  Was  the  campaign,  on  the  part  ofthe  Democrats  in  this  county,  conducted  peace- 
ably, or  with  a  gr^at  show  of  violence  T — A.  They  expected  to  carry  the  election  with 
▼ioleiic5€5,  and  did  appear  that  they  intended  to  carry  the  election  by  storm.  The  very 
day  a  oolored  man  was  shot,  on  the  day  General  Hampton  spoke,  and  I,  as  town  mar- 
ahal,  arrested  the  man  and  put  him  in  the  guard-houseand  just  after  that  up  came  the 
whole  Hampton  cavalry  and  run  another  colored  man  in  the  gate  with  pistols  pointed 
at  him y  aud  the  man  was  taken  out  of  the  guard-house  and  released,  his  fine  being 
P*id.  At  Timmonsville  I  attended  both  Republican  meetings.  At  the  first  one  I 
>aw  a'boiit  500  armed  Democrats  with  rifles  and  bayonets,  and  we  moved  from  the 
first  place  we  occupied  on  account  of  threats.  A  ^oint  platform  was  built  by  Demo- 
crats and  Republicans,  and  on  the  day  the  Republicans  held  their  meeting  they  with- 
drew from  the  platform  on  account  of  threats.  We  went  away  a  half  a  mile  and  held 
oar  meeting.  Mr.  Whittemoro  was  speaking.  Two  Democrats  cocked  their  guns  to 
sooot  liiDi,and  thev  did  not  shoot  him,  because  my  men  were  there  and  cocked  their 
gnns  at  them. 

Q-  After  they  had  returned  to  TimmonsviUe,  and  found  the  Republicans  there,  did 
wey  Hot  make  threats  and  demonstrations  of  violence  there? — ^A.  They  did. 

H-  On  Hampton's  day,  in  the  town  of  Darlington,  about  how  many  armed  white 
J»ounted  men  were  in  the  procession  ? — A.  About  four  hundred  armed  men  on  horse- 

.,Q'  l^o  you  know  anything  as  to  whether  the  rifle-club  you  mentioned  of  being  in 
:?®^Wn  had  rifles  or  notf — A.  I  know  there  were  rifles  here,  brought  in  boxes  from 
We  depot  by  the  Democrats  and  stored  in  different  houses. 

"•  X^id  you  hear  any  threats  duiing  the  campaign  from  land-owners  as  to  non- 
wnploympjjf^  &c.,  to  colored  people  for  voting  the  Republican  ticket  t — A.  I  did;   a 
**P  of  them.     I,  for  myself,  was  turned  out  tor  voting  the  Republican  ticket. 
^  y  I^id  these  threats  of  turning  ofl^  those  who  voted  the  Republican  ticket,  and  the 
^i^lence  exhibited  during  the  campaign  by  the  rifle-club,  cause  many  Republicans  to 
yl^ith  the  Democrats  against  their  wishes  T 
(OMected  to  as  leading,  and  as  calling  for  expression  of  opinion.) 
^*  It  did,  and  kept  many  others  from  voting ;  some  of  them  I  know  by  name. 

Cross-examination : 

^  y  l^o  you  know  of  any  other  Democratic  rifle-club  except  Captain  Floyd's  T — A.  1 
J  *U  over  the  county. 

H»  How  do  you  know  ? — As  As  a  deputy  sheriff",  I  saw  them  drilling  in  different  sec- 
«^^«  of  the  county. 
3'  I^lease  state  where. — A.  At  Ebenezer,  at  Palmetto,  and  near  Black  Creek  church, 
g*  ^ho  did  you  see  at  Ebenezer  t — A.  I  don't  know. 
O   xSr^^  **  Palmetto  f — A.  Don't  know  any. 
S*  who  at  Black  Creek  t— A.  Don't  know  any. 

g«  How  do  you  know  they  are  Democrats  T — A.  Because  they  were  white. 
g'  How  were  they  armed  t — ^A.  With  guns. 
j^' Can  you  say  that  the  colored  man  shot  by  the  whito  man  on  Hampton's  day  al 
*^"^ton  was  tired  upon  on  account  of  his  politics  f — A.  I  cannot. 
"•  Wis  the  man  who  was  arrested  for  the  shooting  drunk  T — A.  No. 
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Q.  Was  the  authority  of  the  marshal  interfered  with  f — A.  It  was.  Thlb  man 
taken  from  him  by  the  Hampton  cavalry  and  carried  to  the  speaking. 

Q.  You  have  stated  in  your  direct  examination  that  this  man's  fine  was  paid  an< 
was  released.  You  now  say  that  he  was  forcibly  taken  from  the  custody  of  the  t 
shal.  Explain  the  matter. — ^A.  As  soon  as  the  Hampton  cavalry  found  out  this  i 
was  arrested  they  came  and  took  him  away,  and  Colonel  Law  had  him  put  bac 
the  possession  of  the  town*  council. 

Q.  You  have  said  that  500  armed  men.  Democrats,  were  at  Timmonsyille.  1 
many  armed  Republicans  were  at  Timmonsville  f — ^A.  About  two  or  three  hondre 

Q.  On  the  day  of  election  did  you  see  any  of  the  rifie-clubs,  at  or  near  the  ] 
marching  through  the  town  f 

(Objected  to,  not  being  in  reply. ) 

A.  I  saw  50  or  60  marching  through  the  town  on  the  day  of  election,  dressed  in 
shirts,  with  a  red  Hannel  around  their  hats,  about  four  or  five  o'clock  in  the  even 

Q.  On  th^  day  before  the  election,  or  for  two  or  three  days  previously,  did  yov 
any  red-shirted  procession  marching  about  ? 

(Objected  to,  as  not  being  in  reply.) 

A.  I  did  not  see  any  myself,  but  heard  of  them. 

LARRY  AIKE: 

Alfred  Smith  sworn  (page  335) : 

Question.  Can  you  mention  some  demonstrations  and  incidents  that  would  indi 
a  show  of  violence  f — Answer.  At  Timi^onsville,  at  the  first  meeting  of  the  campa 
there  were  about  four  or  five  hundred  Democrats  met  at  Timmonsville  for  a  joint 
cuBsion,  having  heard  that  the  Republicans  intended  to  have  a  meeting  there  that ' 
At  first  the  Republicans  of  Darlington  went  to  Timmonsville  and  fonud  that  a  si 
was  erected  between  the  Democrats  and  Republicans.  After  waiting  there  for  a  1 
while  Republicans  concluded,  by  seeing  so  many  armed  men  come  into  Timmonsv 
there  would  be  certainly  a  row  should  tlie  Republicans  attempt  to  have  a  joint  dis 
sion.  On  that  account  the  Republicans  withdrew  a  linlf  of  a  mile  and  held  their  n 
ing.  About  12  o'clock  the  meeting  was  called  to  order,  Jourdau  Lang,  chairman.  A 
several  speakers  had  spoken,  the  Democrats  sent  a  committee  of  five  to  ask  for  a  divi 
of  the  time,  which  ofier  was  brought  before  the  people  and  voted  down.  The  com 
tee  then  returned  to  the  Democratic  stand  and  another  one  was  sent  to  ask  whe 
the  Democrats  might  come  and  listen  to  the  speeches.  This  request  was  granted, 
committee  returned,  and  in  about  one-quarter  of  an  hour  about  four  or  five  huni 
Democrats,  armed  with  rifies,  shot-guns,  and  pistols,  mounted  and  partly  on  j 
marched  up  to  where  we  had  our  meeting.  Om^  man  had  twelve  pistols.  After 
Democrats  got  near  our  stand  tbey  formed  a  semicircle.  A  good  many  commei 
asking  questions,  interrupting  the  speaker.  At  that  time  B.  F.  Whittemore  got  u 
the  stand,  and  he  was  insulted.  Qood  many  asked  him,  *'  Hog,  where  is  that  forty- 
hundred  dollars  that  you  grabbed  from  this  county  f ''  Whittemore  did  not  reply, 
I  saw  Mr.  Hennegan  point  a  rifle  at  him,  and  Pawley  told  him  not  to  shoot  him.  I 
negan  replied  that  we  did  not  come  down  to  shoot.  I  stepped  ott*  a  little  piece, 
stood  near  the  man  who  had  the  twelve  pistols,  who  said,  ^*rve  lost  the  best  cht 
I  ever  had  to  kill  the  damned  hog  Whittemore.''  About  that  tim^  the  chairman 
nonnced  the  meeting  adjourned,  and  said  that  any  one  who  wished  to  stay  to  hear 
Richardson  could  do  so.  I  was  about  the  last  to  leave  for  Darlington.  A  few  of 
Republicans  staid  at  the  stand,  but  the  greater  portion  of  the  Republicans  left,  ow 
to  the  fear  of  being  shot  down. 

Q.  The  Democrats  that  were  armed  with  shot-guns,  4&c.,  how  were  they  dresses 
A.  They  had  not  any  uniforms  that  time. 

This  meeting  was  September  23, 1876. 

Q.  Did  you  see  any  riding  by  men  in  uniform  during  the  campaign  f — A.  I  seen  a1 
2,100  mounted  men,  in  red  shirts,  with  pistols  around  them,  in  the  town  of  Darling 
on  Hampton's  day,  the  pistols  being  buckled  on  the  outside.  I  don't  mean  to  say 
all  were  uniformed  red,  but  had  some  kind  of  a  uniform.  I  was  at  the  stand  'vi 
(general  Hampton  spoke.  While  Mr.  Richardson,  of  Sumter,  was  speaking,  a  re 
came  to  the  stand  tnat  the  colored  people  and  the  rifle-clubs  were  fighting  down  U 
1  saw  at  that  time  the  rifle-clubs  formed  a  circle  around  the  stand,  got  on  their  ho: 
and  many  of  them  got  guns  from  buggies ;  came  to  town,  saying  that  we  are  n 
for  anything ;  among  the  men  coming  from  the  stand  were  Preacher  Hart.  Vi 
they  came  down  the  marshal  had  Sidney  Kelly,  a  white  Democrat,  put  in  the  gn 
house  for  shooting  Furman  Brown.  When  they  came,  a  company  of  cavalry  from 
stand,  rode  up  in  front  of  the  guard-house,  cocked  their  guns,  and  demanded  the  ] 
oner.  The  prisoner  jumped  on  a  horse  behind  one  of  the  men  and  went  to  the  Ha 
ton  stand.    On  the  day  of  election  I  was  at  Lydia,  and  nearly  every  white  man  o 
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to  Tote  was  dressed  in  a  red  shirt,  red  baud  on  his  hat,  and  a  great  many  with  pistols 
buckled  on  the  outside  ;  and  a  man  with  name  of  Stephan  Woodruff  drew  and  cocked 
his  pistol  on  me ;  he  was  forcing  two  or  three  colored  men  up  to  the  polls  to  vote,  and 
I  remarked  to  leave  the  men  uu trammeled,  they  could  vote  as  they  pleased  and  get 
their  tickets  from  whom  they  pleased.  He  cursed  me,  saying  he  would  blow  out  my 
brains — ''these  men  are  Uving  on  my  plantation/'  I  was  one  of  the  supervisors  at 
that  poll.  Simeon  Perry,  auotner  Democrat,  brought  four  colored  men  to  the  polls, 
and  marked  their  tickets  in  order  to  find  out  from  the  Democratic  managers  whether 
these  men  voted  the  Democratic  ticket.  A  colored  man  came  up  to  vote  at  the  poll, 
and  asked  for  a  Republican  ticket,  and  Sydney  Kelly  told  him,  "  Here  is  a  Democratic 
ticket "  ;  he  refused  to  take  it,  and  a  Republican  came  up  with  Republican  tickets  in 
his  hands  and  offered  one  to  this  voter,  which  he  took  and  voted.  After  leaving  the 
box,  the  same  man  who  offered  him  the  Democratic  ticket  asked  him  who  he  voted 
for,  and  he  said,  *'0f  course  I  voted  for  Chamberlain  and  Hayes,"  and  Sydnev  Kelly 
struck  him  in  the  mouth.  When  the  counting  of  the  votes  began,  O.  D.  Lee  exhibited 
his  list  be  had  of  colored  voters  in  order  to  find  out  how  they  voted  by  comparing  his 
list  with  the  marked  tickets  given  colored  people  to  vote  by  Democrats.  Simeon  J^rry 
said  **  Four  damn  niggers  deceived  me,  for  they  did  not  vote  the  tickets  I  marked  for 
them."     He  then  said,  *•  They  have  lost  their  best  friend  by  telling  me  a  lie." 

Q.  On  the  4th  day  of  November  did  you  see  the  Timmousville  nfle-club  come  into 
Darlincrton  f — A.  I  did  see  them  come  in,  cheering,  yelling ;  one  man  had  a  gun  strapped 
across  nis  back ;  saw  another  one  in  a  wagon ;  all  members  were  dressed  in  red  shirts ; 
nearly  all  nad  pistols  strapped  around  their  waists  on  the  outside,  and  the  one  in  front 
had  the  gun  straiiped  across  his  shoulder.  I  was  standing  in  the  post-office  door  look- 
ing on,  and  one  of  them  cursed  me  for  a  damned  Republican  son  of  a  bitch.  I  had  not 
said  one  word.  I  saw  a  wagon  in  the  rear  of  the  procession  covered  with  fodder,  said 
to  contain  guns;  this  was  the  same  wagon  had  the  ^uu  exposed  with  a  bayonet  fixed; 
&nd  the  same  wagon  followed  the  procession  on  their  homeward  march,  with  the  fod> 
der  over  it. 

Alfred  Smith,  swofd,  coiitiDued  testifying  of  a  meeting  held  Novem- 
ber 4,  1876 : 

Q*  Can  yon  specify  any  other  instances  of  show  of  violence  except  the  ones  you  have 
^^'^^dy  stated  f— A.  At  the  second  meeting  in  Timmonsville  we  met  rifle-clubs  and 
°i®D  on  horseback  with  rifles  strapped  around  their  backs  coming  to  Darlington  ;  when 
^®  got  on  the  other  side,  six  or  seven  miles  from  Darlington,  we  met  those  men.  They 
cumed.  Whittemore  and  Sam  Keith.  Mr.  Morris,  the  leader,  came  up  and  apologized 
"J  ^ying  that  he  did  not  wish  for  his  men  to  insult  anybody.  On  arriving  in  Tim- 
Qjoiiaville  we  found  a  stand  erected.  An  hour  afterward  the  speaking  began,  and  we 
^  not  have  any  trouble  during  the  meeting  at  all ;  had  a  torchlight  procession  and 
'jJJ'^d  for  home;  and  just  coming  out  ot  Timmousville  met  the  same  men,  who 
f  (^^  in  the  road  to  prevent  us  from  coming  out,  and  drew  their  guns  and  pistols 
^d  had.  on  red  shirts.  I  heard  a  good  many  of  them  say  the^  intended  to  have 
~^pton  and  reform,  and  not  a  negro  should  rent  a  piece  of  their  land.  We  had,  in 
to  ^  .to  avoid  a  collision,  to  take  the  ditch.  Captain  Whipper,  in  charge  of  the 
torchligiit  procession,  then  requested  that  they  either  give  away  or  move,  and  they 
^oald  not  do  either.  We  went  across  the  ditch  over  in  the  woods,  and  then  the  red- 
«>>rt  m^ji  ^ent  on  home  without  any  trouble. 

that  y,^^  know  that  a  large  Democratic  meeting  was  held  at  Darliugton  that  day,  and 
"f^^diatinguished  speakers  were  to  address  the  meeting? — A.  I  do  not  know,  and  did 

i  **©ar;  we  met  them  going  to  Darlington,  and  on  our  way  returning. 
1  y*  How  many  men  did  you  meet  that  morning  and  in  the  evening  wearing  red 

O  *  *— A.  About  200  or  300. 

r*;  Can  you  specify  any  other  show  of  violence  except  the  ones  mentioned  f — A.  I 

P  f:. You  say  there  were  about  400  or  500  Democrats  there  that  day;  how  many  Re- 

O    S***  ^®^®  there  on  that  day  t— A.  About  200  or  300  were  present. 
to  ri       ?^  many  guns  did  you  see  in  the  party  you  met  returning  from  Timmonsville 
p^*^lington  the  second  time,  at  Timmousville  T — A.  About  35  of  the  party  had  im- 
*^  Q^^^gans  and  repeaters. 
iiJJ'  How  many  monnted  men  went  up  to  the  Republican  stand  in  the  evening  T — A. 

O   Vil^  or  500,  of  which  200  were  on  horseback. 
fjjj^  I>id  not  these  men  simply  ride  up,  and  ride  up  to  the  opposite  side  of  the  stand 
^j'^the  militia  you  spoke  of? — A.  Thoy  formed  a  half  circle  to  the  side  of  the  militia, 

0    iv^  of  the  horses  to  the  stand. 
jjJjV.^id  yon  hear  any  of  these  men  make  any  interruption  except  a  request  to  be 

Q**^--A.  They  did. 
tifti"  .What  was  itt— A.  I  heard  a  Democrat  ask  what  I  stated  already  in  my  examina- 

"•  Who  made  use  of  that  remark  to  Whittemore  ? — A.  I  dou't  kwo^ , 
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Q  You  saj  Mr.  Oliver  had  twelve  pistols* ;  how  did  you  count  them  T — A.  Th©  h»ii- 
■dies  were  sticking  out  of  the  mouth  of  the  bag. 

S.  J.  Keith  sworn  (page  345) : 

Q.  On  the  4th  day  of  November  did  not  the  Republicans  have  another  mass  meeting 
«t  Timmonsville f — A.  We  did;  it  was  the  last  meeting  we  had;  the  Democrats  alao 
had  one  at  the  conrt-house.  While  going  to  Timmonsville  we  met  three  clnba  on 
horseback^  with  red  and  blue  shirts,  pistols  on  the  outside  of  their  shirts,  and  rifles 
across  their  backs;  before  we  got  to  Timmonsville  we  met  another  club.  I  had  a 
wagon,  and  some  of  the  speakers  were  with  me,  Whittemore;  and  as  they  were  paw- 
ing us,  one  man  with  the  name  of  Atkinson  hallooed  out  three  cheers  for  Wbittemoie, 
the  damned  old  sou  of  a  bitch ;  they  cursed  every  Republican,  and  would  get  into  a 
fuss  right  there,  if  we  had  not  been  quiet.  They  yelle<l  and  fussed  a  great  deal.  We 
went  on  to  Timmonsville ;  hud  a  very  quiet  party,  because  the  Democrats  were  not  there, 
and  the  presence  of  the  soldiers  had  a  great  deal  to  do  in  keeping  the  -pesLce.  We  re- 
mained to  have  a  torchlight  procession,  and  as  we  were  coming  near  Ragsdale's  store, 
a  lot  of  white  men  came  to  my  wagon,  where  Mr.  Whittemore  was,  and  cursed  liim 
flhamefull^y,  and  by  the  time  we  got  into  the  road  leading  to  Darlington  we  heard  the 
Democratic  band  returning  from  Darlington.  We  halted,  the  road  being  very  narrow, 
that  they  might  go  on  and  pass,  for  fear  of  a  collision  and  to  avoid  trouble;  they  in- 
sibted  upon  turning  the  street  we  were  on,  and  make  us  ^ive  way,  and  wh^n  we  wonld 
not  give  way  they  went  on ;  they  turned  out  of  the  direct  way ;  after  they  passed 
we  came  home.     We  had  no  other  trouble  except  at  the  places  stat>ed. 

Jourdau  Lang  (colored)  sworn  (page  326) : 
(The  meeting  was  held  first  part  of  September.) 

Question.  State  what  occurred  at  Timmonsville. — Answer.  I  was  at  the  m(^eting  a1 
Timmonsville.  A  platform  was  erected  by  Republicans  and  Democrats.  After  the 
Republicans  from  Darlington  got  there  they  split,  because  it  was  reported  that  then 
would  be  a  fuss,  a  fight  on  that  day,  or  confusion,  in  case  that  the  R«'pnblicans  refused 
to  have  a  joint  discussion.  The  Republicans  withdrew  from  the  stand,  gave  it  np  tc 
the  Democrats,  and  removed  to  about  a  hall  of  a  mile  from  there.  After  we  had  re* 
moved,  a  committee  came  from  the  Democrats  requesting  a  Joint  discussion,  whicli 
was  refused.  A  conmiittee  of  five  Democrats  were  then  sent  to  listen  at  the  discassioE 
of  the  Republicans.  I  was  chairman  of  the  Republican  meeting  after  they  witbdren 
from  their  former  place  of  meeting.  After  that  they  sent  a  committee  to  ask  if  thej 
all  could  come  to  attend  our  meeting  ;  this  was  also  granted.  As  chairman  of  the  meet 
ing  I  know  that  this  request  was  granted.  They  came  down  mounted :  about  four  oi 
^ye  hundred,  mounted  aud  well  armed.  Our  meeting  adjourned  about  naif  of  an  hooi 
after  they  got  there.  Mr.  Richardson  came  with  them;  I  was  re(i nested  to  induce  Mr 
Richardson  to  speak,  but  declined,  not  having  any  time,  having  long  ways  to  go ;  bnl 
a  considerable  crowd  remained,  but  not  long  enough  for  Mr.  Richardson  toHX>cak,  vrhi 
did  not  speak. 

It  is  most  respectfully  submitted  the  evidence  establishes  Geueral 
Hampton's  supporters  had  determined  from  the  day  of  his  nominatioii 
to  elect  him — ^b}'  force  and  extreme  violence,  if  need  be. 
«  The  colored  x>eople  had  been  lately  enfranchised,  and  were  most  jeal 
ous  lest  they  might  lose  their  liberty,  and  were  watchful  of  every  act 
on  the  part  of  their  late  masters. 

It  is  asserted  in  the  majority  report  the  policy  of  the' Hampton  can 
vass  was  conciliatory,  and  resolutions  of  conventions  and  public  speechec 
are  referred  to  as  proof  of  the  fact. 

We  have  examined  the  record  with  the  greatest  care  for  any  explana- 
tion from  any  stand-point  of  the  armed  marauding  we  have  described 
consistent  with  a  conciliatory  policy  we  feel  justified  in  characterizing 
as  an  intimidation  polic}^  coupled  with  the  violence  the  evidence  da 
scribes. 

The  Democratic  committee  called  upon  the  supi>orters  of  Genera 
Hampton  to  adopt  the  following  pledges : 

Sumter,  S.  C,  October  25,  1876w 

The  Democratic  executive  committee  recommend  the  adoption  of  the  followi^ 
pledge : 

J.  D.  BLAKDING, 
Chairman  Democratic  Executive 
A.  W,  SuDKRf  Seoretarif, 
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15  State  of  South  Carolina  : 

^e,  the  undersigned,  citizens  of  Sumter  County,  hereby  pledge  ourselves  (each  for 
Itself)  that  we  -will  not  ass'st  or  extend  any  favor  to  any  person  of  either  race  or 
or  who  shall  vote  for  the  Republican  State  or  county  ticket  at  the  election  on  7th 
vember  next;  and  that  we  will,  in  all  business  transactions,  give  the  preference  to 
)h  persons  aa  shall  vote  the  Democratic  Stat^i  and  county  ticket  at  said  election. 

Exhibit  A. 

lRLXNGTon  County, Totcnahip  : 

We  hereby  pledge  ourselves  to  each  other  that  wo  will  not  rent  or  let  lands  or 
uses,  nor  advance  snitplieson  credit,  to  any  person  who  shall  vote  the  Radical  ticket 
the  election  to  be  held  on  the  7th  of  November  next;  nor  will  we  employ  as  a 
9cbanic  any  person  who  shall  so  vote  at  said  election,  or  keep  in  his  employment 
ose  who  do  so  vote ;  nor  will  we  employ  in  any  capacity  such  persons  as  may  be 
•ignated  by  the  executive  committee  of  the  Democratic  party  for  this  coanty,  in  a 
tt  to  be  furnished  by  said  committee.  This  pledge  io  be  of  force  until  January  1, 
78. 

And  of  which  General  Hampton  said,  luildlj',  "  that  policy  has  not  my 
yprobation.^^  (P.  249  of  Record.)  He  says  he  knew  of  "  that  policy.'' 
e  does  not  say  he  condemned  it ;  and  you  fail  to  find  an  utterance  of 
is  advising  otherwise;  and  in  speaking  of  the  "Rifle  Clubs,"  at  p. 
tS,  be  sjiys :  "  As  soon  as  the  proclamation  was  issued  I  advised  all  the 
ubs  to  disband J^  The  majoritj'  report  abounds  with  quotations  from 
I©  evidence  of  General  Hampton  and  others,  all  in  sympathy  with  him, 
idges  and  sherifts,  that  "all  was  quiet  in  South  Carolina ;  ^  "  there  were 
^disturbances.''  South  Carolina  was  doubtless  quiet ;  she  endured,  or 
yoyed,  as  you  please,  the  quiet  of  a  conquered  geople,  subjected  to 
lilitary  rule.  She  had  the  peace  and  order  the  strong  arm  of  a  mili- 
^^y  despot  may  maintain. 

The  colored  electors  were  in  the  majority,  and  General  Hampton  must 
^ve  their  votes  divided.  Prizing  their  lately  acquired  freedom,  they 
atarally  regarded  this  "  conciliatory  policy"  as  threatening  it.  Their 
^te  masters,  in  a  time  of  pea<;e,  with  arms  in  their  hands,  were  demand- 
^  their  votes  for  Hampton.  They  did  not  say  to  them,  "  Except  you 
^  this  thing  we  will  kill  j^ou ;"  that  was  left  for  inference.  They  did 
^y  to  them, "  Except  you  do  this  thing  we  will  starve  you ;  we  will 
^t  give  you  shelter  for  your  heads ;  we  will  neither  employ  you  nor  rent 
>u  land." 

Any  race  of  men,  except  one  subjected  to  involuntary  servitude  for 
?<^,  would  have  been  frantic  with  despair,  but  these  mute  "  hewers 

^ood  and  drawers  of  water"  prepared  to  again  endure  the  yoke,  or 
'  least  make  terms  with  the  apparent  masters.  The  armed  men  could 
tend  nothing  but  their  subjugation ;  the  pledges  not  to  hire  them,  or 
^t  them  land,  threatened  them  with  starvation,  yet  they  were  not 
Unanimous  for  Hampton."  In  their  churches  and  by  their  firesides, 
*t  of  sight  of  the  "armed  bands,"  they  grew  strong  in  thought;  audit 
^uld  seem  there  must  have  been  in  thid  Congressional  district  twenty 
*  twenty-five  black  men,  either  so  ignorant  as  not  to  view  the  situation 
^  dangerous  to  their  race",  or  so  debased  as  to  be  indifferent  if  they 
^>  or  to  have  been  able  to  read  the  future  with  a  prophetic  eye,  and 
'^^^ize  amid  all  this  disturbance  Hampton  as  their  prophet — and  of 
^^^e  men  their  fellows  were  intolerant ;  and  the  eight  hundred  pages 
■  evidence  disclose  that,  in  a  voting  population  of  upwards  of  30,W0. 
^  7,500  square  miles  of  territory,  twenty  colored  men  haxl  personal 
^^ercations,  and  were  threatened  with  social  ostracism  if  they  voted 
*^  Democratic  ticket ;  nevertheless,  were  not  intimidated  thereby.  One 
>w-peii  was  burned ;  one  man  had  a  quarrel  with  his  wife,  struck  her, 
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and  was  abandoned  by  her ;  she  bad  left  him  twice  before :  and  one  m 
was  strack  in  the  face  by  a  woman,  armed  with  an  umbrella.  (See  B 
ord,  p.  87.) 

Areas  of  the  counties  embraced  in  the  first  district, 

Sqaatem 

Chesterfield 

Darlington 

Georgetown 

Horry 1, 

Marion 1, 

Marlborough 

Snmter 

Williamsburg 1, 

Total 7, 

There  is  nothing  in  the  record  to  show  either  social  ostracism  or  f 
was  preventing  the  colored  voters  from  supporting  Hampton.  On 
contrary,  the  "  policy  "  we  have  described,  according  to  the  evidence 
General  Hampton,  according  to  all  the  witnesses  called  by  the  contt 
ant,  according  to  the  majority  report,  was  ^^conciliating"  them  s 
they  were  promising  to  support  the  Democratic  candidates  until  G 
ernor  Chamberlain's  proclamation  appeared. 

It  is  true  there  were  some  members  of  the  State  militia  stiU  in  p 
session  of  State  arms,  but  there  is  nothing  in  the  case  evidencing 
improper  use  of  them. 

We  submit  there  is  nothing  in  this  case  to  justify  the  expulsion 
Mr.  Bainey  upon  the  score  of  intimidation  or  social  ostracism. 

We  subjoin  a  table  of  the  voting  population  of  the  first  Congressio 
district,  taken  from  the  census  of  1875,  showing — 

White  voters 14, 

Colored  voters 20, 

Aggregate ^ 34, 

Majority  colored  voters 6, 

Rainey's  (Republican)  vote  was 18, 

Richardson's  (Democrat)  vote  was 16, 

Aggregate 34, 

The  vote  verifies  the  census.  Rainey's  majority  was  1,528,  showi 
Bichardson  must  have  received  4,798,  nearly  one-fifth  of  the  colored  vc 
demonstrating  it  was  not  operated  upon,  either  by  fear  of  violence 
social  ostracism  among  themselves,  to  vote  for  Mr.  Bainey. 

Voters  over  21  years  of  age. 


CoantieB. 


Wliite.lBl« 


Cheeterfleld « * 

DArlington 

Georgetown 

Horry 

Marion 

littrlboroagh i    1,588 

Sumter 1,827 

WilUamsbarg I    1,412 

Total 14, 147 


1,543 
2,862 
643 
1,606 
8,081 


1 

a 
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^8  to  the  second  point,  intimidation  by  the  Federal  troops : 
It  is  not  claimed  that  the  troops  coerced,  intimidated,  or  persuaded ; 
tim£it  an  officer  or  soldier  did  or  said  anght  indicating  a  personal  prefer- 
eiB  ce  for  one  side  or  the  other. 

They  were  stationed,  usually,  so  far  as  the  evidence  discloses,  out  of 
si  ^rlJt,  and  in  no  case  immediately  at  the  polls ;  250  or  400  yards  are 
gi^^en  as  their  nearest  approach  to  the  polls. 

^An  officer  and  twenty-nin«  men  were  divided  between  Sumter  Court- 
Souse  and  Lynchburgh,  places  10  miles  apart,  in  Sumter  County. 
CJharles  H.  Morse  (evidence  at  page  90  of  the  record) : 

Q.  14.  Where  were  the  United  States  troops  stationed  in  this  coanty ;  nearest  to 
vrltjit  x>oll8,  and  how  near  to  the  polls?  Wore  any  of  the  United  States  troops  at  or 
ne.a.r  the  polls  on  the  day  of  the  election  f — A.  A  small  detachment  of  United  States 
troops,  nnder  Major  Kelloy,  arrived  in  this  town  a  few  days  before  the  election,  and 
werkt,  away  a  few  days  after  the  election.  They  were  encamped  cast  of  the  railroad 
dei>ot;y  about  half  a  mile  from  the  polls.  They  did  not  appear  at  or  near  the  polls  on 
the  clay  of  the  election. 

Wilder  (pages  31,  32) : 

Q-  How  many  soldiers  were  there  in  the  county  of  Sumter  t — A.  About  fifteen  pri- 
vat««  »nd  two  officers,  at  Sumter  Court- House.  At  Lynchburgh  there  were  one  lieuten- 
AX^t  And  about  ten  men,  brought  from  Timmonsville  ;  and  I  heard  Mr.  Wells  say  he 
bron^l^t  them  there  ;  in  all  about  twenty-nine  men. 

-A.X1  officer  and  fifty-six  men  were  in  Darlington  County. 
(See  evidence  as  to  Timmonsville.) 
Oiilpeper  (157,158): 

Q-  When  were  United  States  troops  sent  into  the  county  T — A.  They  arrived  here 
^11  ^"^^^^y  night,  November  3,  and  left  about  one  week  after  the  election ;  56  men  in 
^11  ca.iiie  here ;  25  or  30  remained  durinc  the  election,  several  squads  having  been  sent 
^^  t>o  Darlington,  Florence,  and  Lynchburgh. 

Timmonsville,  Darlington,  and  Florence  are  in  Darlington  County, 
^^d  the  twenty-five  or  thirty  men  were  divided  between  those  points, 
^^  ten  miles  apart. 

So  far  as  the  record  shows,  the  foregoing  discloses  the  troops  in  the 
^J^t  Congressional  district,  comprising  the  counties  of  Chesterfield, 
J^^rlborough,  Darlington,  Sumter,  Marion,  Horry,  Williamsburgh,  and 
Georgetown. 

The  Constitution,  section  4,  article  1,  providep,  in  reference  to  the 
^*^etion  of  Representatives  to  Congress — 

^Ht  Congress  may  at  any  time  by  law  make  or  alter  such  regulations. 

.  The  attention  of  the  House  has  in  so  marked  a  manner  and  so  recently, 
**^  the  Dean-Field  case,  been  called  to  the  legislation  upon  the  subject 
^^  Oongressional  elections  as  to  render  quotations  from  the  laws  upon 
'^^t  subject  hardly  necessary ;  but  see  General  Statutes : 

I  ^*£c.  5506.  Every  person  who,  by  any  unlawful  means,  liinders,  delays,  prevents,  or 

■*%t.i'iict«,  or  combines  and  confederates  with  others  to  hinder,  delay,  prevent,  or  ob- 

*«iiet,  any  citizen  from  doing  any  act  required  to  be  done  to  qualify  him  to  vote,  or 

J^Hx   voting,  at  any  election,  in  any  State,  Territory,  district,  county,  city,  parish. 

^^liship,  school  district,  municipality,  or  other  territorial  subdivision,  shall  be  fined 

?^^  less  than  five  hundred  dollars,  or  be  imprisoned  not  less  than  one  month  nor  more 

***»^  one  year,  or  be  punished  by  both  such  line  and  imprisonment. 

8 Re.  5507.  Every  persou  who  prevents,  hinders,  controls,  or  intimidates  another  from 

^y^i'eising  or  in  exercising  the  rights  of  suifrage,  to  whom  that  right  is  guaranteed  by 

^^  fifteenth  amendment  to  the  Constitution  of  the  United  States,  by  means  of  bribery 

^tUieats  of  depriving  such  persun  of  employment  or  occupation,  or  of  ejecting  saoh 

rj'^on  from  a  rented  house,  lands,  or  other  property,  or  by  threats  of  i*efusing  to  renew 

■JJ**^  or  contracts  for  labor,  or  by  threats  of  violence  to  himself  or  family,  shall  be 

Finished  as  provided  in  the  preceding  section. 

the  last  clause  of  section  8  of  article  1  of  the  Constitution  glveaClQ^- 
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gress  the  power  "  to  make  all  laws  which  shall  be  necessary  aud  proper 
tbr  carrying  into  execution  the  foregoing  powers,  and  all  powers  vested 
by  this  Constitution  in  the  Government  of  the  United  States,  or  any 
department  or  oflicer  thereof." 

The  last  clause  of  section  3  of  article  2,  speaking  of  the  President, 
says: 

He  shall  take  care  that  the  laws  be  ruithfiilly  executed. 

Section  4  of  article  4  is : 

The  United  States  shall  guarantee  to  every  State  in  this  Union  a  republican  form  of 
government,  aud  shall  protect  each  of  them  against  invasion ;  and  on  application  or 
the  legislature  or  of  the  executive  thereof  (when  the  legislature  cannot  be  convened) 
against  domestic  violence. 

In  pursuance  of  the  foregoing  provisions  of  the  Constitution,  in  pur- 
suance of  the  highest  law,  both  to  an  individual  and  a  government,  of 
self  preservation,  Congress  has  enacted  section  6297. 

Sec.  5297.  In  case  of  an  insurrection  in  any  State  against  the  government  thereof^ 
it  shall  be  lawful  for  the  President,  on  application  of  the  legislature  of  such  State,  or 
of  the  executive  when  the  legislature  cannot  be  convened,  to  call  forth  such  nnmber 
of  the  militia  of  any  other  State  or  States,  which  may  be  applied  for,  as  he  deems  saf- 
ficient  to  suppress  such  insurrection,  or,  on  like  application,  to  employ  for  tho  same 
purposes  snch  part  of  the  land  or  nuval  forces  of  the  United  States  as  he  deems  neces- 
sary. 

Sec.  5298.  Whenever,  by  reason  of  unlawful  obstructions,  combinations,  or  assem- 
blages of  persons,  or  rebellion  against  the  authority  of  the  United  States,  it  shall  be- 
come impracticable,  in  the  judgment  of  the  President,  to  enforce,  by  the  ordinary  course 
of  judicial  proceedings,  the  laws  of  the  United  States,  within  any  State  or  Territory, 
it  shall  be  lawful  for  tho  President  to  call  forth  the  militia  of  any  or  all  of  the  States, 
and  to  employ  such  parts  of  the  land  and  naval  forccn  of  the  United  States  as  he  may 
deem  necessary  to  enforce  the  faithful  execution  of  the  laws  of  the  United  St-ates,  or 
to  suppress  such  rebellion  in  whatever  State  or  Territory  thereof  the  laws  of  the 
United  States  may  be  forcibly  opposed,  or  the  execution  thereof  forcibly  obstructed. 

Sec.  5299.  Whenever  insurrection,  domestic  violence,  unlawful  combinations,  orcon> 
•piracies  in  any  State  so  obstructs  or  hinders  tho  execution  of  the  laws  thereof,  ando* 
tne  United  States,  as  to  deprive  any  portion  or  class  of  the  people  of  snch  State  of  aiv 
of  the  rights,  privileges,  or  immunities,  or  protection  named  in  the  Constitution  a 
secured  by  the  laws  for  the  protection  of  such  rights,  privileges,  or  immunities,  it 
the  constituted  authorities  of  such  State  are  unaMe  to  protect,  or,  from  any  cause, 
in  or  refuse  protection  of  the  people  in  such  rights,  such  facts  shall  be  deemed  a  de 
by  such  State  of  the  equal  protection  of  the  laws  to  which  they  are  entitled  under 
Constitution  of  the  United  States;  and  in  all  such  cases,  or  whenever  any  such  in 
rection,  violence,  unlawful  combination,  or  conspiracy,  opposes  or  obstruct>s  the  1 
of  the  United  States,  or  the  duo  execution  thereof,  or  impedes  or  obtttruots  the 

•ourse  of  justice  under  the  same,  it  shall  be  lawful  for  the  President,  and  it  shall 

his  duty,  to  take  such  measures,  by  the  employment  of  tho  militia  or  tho  land 
naval  forces  of  the  United  States,  or  of  either,  or  by  other  means,  as  he  may  d 
necessary,  for  the  suppression  of  such  iusurreotion,  domestic  violence,  or  combinati 

Sec.  5300.  Whenever,  in  the  judgment  of  the  President,  it  becomes*  necessary  t 
the  military  forces  under  this  title,  the  President  shall  forthwith,  by  proclamat 
command  the  insurgents  to  clisperse  and  retire  peaceably  to  their  respective  al 
within  a  limited  time. 

^o  question  is  made  but  the  proper  pioclainatiou  was  made  by  (! 
emor  Chamberlain,  the  jiroper  call  upon  the  President,  and  the  pri 
proclamation  issued  by  the  Federal  Government. 

It  has  not  been  claimed  the  legislature  of  the  State  of  South 
Una  might  have  been  convened  to  take  appropriate  action  in  refer^^^nc* 
to  the  disorders  we  have  referred  to.     It  has  not  been  claimed  dm-^trders 
did  not  exist.    On  the  contrary,  the  majority  report  asserts  so  grea  "^  was 
the  terrorism  exercised  by  the  majority  of  the  colored  people  as  to  pre- 
vent the  exercise  of  the  elective  franchise  by  the  minority.    Arnr^s  are 
alleged  in  their  hands  lor  improper  uses.    That  we  expressly  deny-      We 
have  mildly  depicted  from  our  stand-point  the  utter  perversion  of   «  free 
popular  government  by  the  Hampton  party,  a  condition  of  ter-rorism 
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nee  without  parallel  in  any  land  under  a  constitutional  gov* ern- 

the  premises  of  either  report^  grant  the  existence  of  evidence 
iding  to  show  the  same,  the  governor  of  South  Carolina  was 
act  judicially  in  appealing  to  the  United  States  Government 

yority  report  fails  to  suggest  he  acted  corruptly.    Called  upon, 
dent  of  the  United  States  had  but  onedut}'  to  perform — assign 
9  at  his  disposal  to  the  police  duty  of  preserving  order, 
izen  was  not  to  be  influenced  in  the  exercise  of  his  personal 

that  poli(5e  force,  and  he  was  to  be  protected  in  that  exercise. 

not  insist  the  President  acted  ministerially.    He  acted  judi- 

d  in  the  exercise  of  a  wise  discretion,  in  the  light  of  the  evidence 

i  to  him. 

have  already  stated,  it  is  not  alleged  the  soldiers  did  anything 

ice  the  election,  that  is,  committed  any  overt  act.    Located  as 

,  it  appears  they  were  silent  and  passive  spectators  of  the 

ithout  expressing  preference  in  the  result  of  the  election.    And 

led  these  men  coerced  the  colored  voters  to  a  support  of  the 

an  ticket. 

mt  their  presence  emboldened  the  theretofore  despairing  black 

are  to  exercise  a  freedman's  right  and  vote  his  choice. 

ijority  report  advises  us  there  was  no  violence  before  the  troopa 

Ve  grant  there  was  none,  because  terrorism  had  stamped  out 

e,  threatened  starvation  had  crushed  the  souls  of  these  men,. 

i  the  Federal  soldiers  appeared  upon  the  scene,  and  it  was  un- 

the  rifle-clubs  and  saber-clubs,  while  they  would  valiantly 

negroes,  did  not  want  a  conflict  with  Federal  authorities,  we 

lese  freedmen  to  a  great  extent  took  courage  to  enjoy  their 

)rivilege  and  right. 

oposition  of  the  majority  is,  a  police  force  detailed  by  the  Fed- 

iorities,  that  simply  enables  the  citizen  to  enjoy  his  rights,  is 

tid  renders  that  enjo^  meut  illegal  and  void. 

oposition  of  the  majority  is,  that  a  community  terrorized  into 

of  involuntary  action,  or  subjugated  to  the  extent  of  being 
hrough  fear  of  violence,  to  take  their  lawful  part  in  an  election, 
le  presence  of  troops  they  are  relieved  of  their  apprehension, 
cise  their  rights  as  electors,  such  exercise  is  illegal  and  void. 
Br  novel  proposition  is  introduced  into  this  case.  Governor 
I  swears,  with  others,  that  they  were  told  (the  colored  men 
I)  the  troops  were  placed  there  to  make  them  vote  the  Kepub- 
:et,  and  on  this,  solely,  is  based  the  idea  of  coercion.  It  does 
ar  the  colored  voters  believed  it. 

\  not  appear  any  responsible  person  told  them  so.  It  does  not 
a  fact,  any  considerable  number  were  told  thus.  It  was  a  rumor 
hed  the  ears  of  the  witnesses.  The  fact  doubtless  is  they  be- 
e  troops  were  sent  there  to  enable  them  to  vote  the  Republican 
it  if  they  desired  to.  But  one  fact  stands  out  clear  in  the  case, 
ed  population  was  not  operated  upon  by  fear  of  the  soldiers^ 
is  manifest  the  only  effect  of  the  troops  upon  the  freedmen  was 
tiem  contidence  to  vote  the  ticket  of  their  choice, 
port  discusses  the  English  law  in  regard  to  the  presence  of 
nd  fails  to  discover  the  dissimilarity  of  the  governments,  in  the 
le  United  States,  justifies  the  legislation  authorizing  the  use  of 
I  a  police  force  even  at  an  election ;  in  the  case  of  England,  calls 
Btion  prohibiting  such  use. 
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Here  the  govemmeDt  is  of  the  people,  and  a  free  and  fair  election  is 
an  absolute  necessity  to  give  a  lawful  government ;  in  England  the 
executive  branch  of  the  government  is,  or  was  at  the  time  of  the  en- 
actment of  the  law  cited,  a  privileged  class,  and  to  the  end  the  people 
might  not  be  encroached  upon  by  the  Crown,  we  find  the  rule  and  the 
legislation  referred  to  prohibiting  the  presence  of  troops. 

In  the  judgment  of  the  undersigned,  the  action  of  the  Federal  Govern- 
ment was  justified,  and  incumbent  upon  it,  in  stationing  the  troops  as  it 
did  in  South  Carolina ;  that  nothing  in  the  conduct  of  the  troops,  neither 
did  the  fact  of  their  being  stationed  there,  influence  the  electors  to  vote 
otherwise  than  as  their  judgments  and  consciences  dictated  ;  but  to  the 
contrary,  the  action  of  the  Federal  Government  and  the  presence  of  the 
troops  enabled  the  freedmen  to  participate  in  the  election  and  vote  for 
the  candidates  they  preferred ;  and  at  this  time,  removed  from  the  elec- 
tion, we  trust  a  great  political  party  will  not  deem  it  proper  to  expel 
from  the  House  a  Representative  reflecting  honor  upon  his  race  and 
creditably  representing  his  constituency  for  that  action  on  the  part  of 
the  General  Government  the  impartial  observer  cannot  but  justify. 

Inferentially,  at  least,  the  report  of  the  majority  denies  the  ri^jht  of 
the  General  Government,  upon  the  call  of  the  State,  as  provided  by 
Federal  laws,  under  any  conceivable  state  of  facts,  through  the  aid  of 
the  Army  as  a  police  force,  to  protect  the  elector  in  his  right  of  fran- 
chise at  a  Congressional  or  electoral  election.  With  that  view  we  have 
no  sympathy.  We  directly  afQrm  the  contrary  right.  The  question 
has  been  involved  directly  in  the  successful  efforts  of  the  nation  to  main- 
tain our  nationality  from  dismemberment,  and  all  the  States  are  now 
represented  here  because  of  the  firm  establishment  ot  the  principle  by 
the  highest  power  to  which  the  contending  parties  could  appeal.  The 
denial  of  the  "  authority  ^  here  will  neither  weaken  not  disturb  the 
"judgment "  which  has  been  "  given  "  by  the  people ;  and  we  doubt  not, 
in  the  future,  the  Government  will  protect  the  citizen  in  the  full  en- 
joyment of  his  right  of  suffrage,  by  whichever  party  it  may  be  adminis- 
tered. And  we  submit  it  is  most  unprofitable  to  enter  a  useless  and 
feeble  protest^  which  only  avails  to  serve  a  temporary  purpose. 

The  undersigned  recommends  the  passage  of  the  following  resolution: 

Eesolved,  Joseph  H.  Rainey  was  duly  elected  and  is  entitled  to  a  seat 
in  the  House  as  the  Representative  in  Congress  from  the  first  Congres- 
sional district  in  the  State  of  South  Carolina. 

FRAKK  HISCOCK. 


FROST   VS.    METCALFE.  289 


R.  GRAHAM  FROST  vs.  liTNE  8.  METCAIiFE. 

Thibd  Congressional  District  of  Missouri. 

Cli urges  of  illegal  votiog,  and  that  votes  were  cast  for  contestant  and  not  counted, 
misconduct  of  the  officera  of  election,  and  that  numerous  persons  were  appointed 
United  States  marshals  solely  as  a  bribe  for  their  vote  for  contestee. 

Heidf  That  it  is  presumed  that  the  officers  of  election  did  their  duty,  and  it  would  be 
dangerous  to  permit  the  solemn  act  of  sworn  officers  of  the  law  to  be  set  aside  by 
the  testimony  in  this  case ;  and  it  would  be  still  more  dangerous  after  it  was 
known  that  ten  or  twenty  votes  would  change  the  result  of  an  election  to  permit 
the  officers  to  recall  their  proceedings  and  make  a  change  which  would  reverse 
the  result  of  the  election. 

Contestant  is  entitled  to  the  benefit  of  votes  offered  for  hira,  but  which  were  rejected 
by  reason  of  the  voter's  name  not  being  on  the  poll-books,  but  which  was  on  the 
registration  list. 

Congress  can  go  behind  all  returns,  but  to  authorize  the  House  to  count  a  vote  four 
things  are  requisite :  First,  the  person  offering  to  vote  must  have  been  a  legal 
voter;  second,  he  must  have  offered  to  vote;  third,  it  must  have  been  rejected; 
an4,  fourth,  it  must  be  shown  for  whom  he  intended  to  vote. 

Aa  to  the  use  of  7s28  deputy  marshals,  the  committee  cannot  make  any  estimate  from 
conjecture  how  many  voters  they  changed  by  their  conduct ;  nor  would  it  be  safe 
or  warranted  that  the  parties  alleged  to  have  been  bribed  would  have  voted  the 
other  way. 

The  Hoase  adopted  the  report  February  25^  1879. 


I'^BRUARY  25y  1879.— Mr.  John  T.  Harris,  from  the  Committee  of 

Elections,  submitted  the  following 

REPORT: 

Your  committee  having  had  under  consideration  the  foregoing  case 
K^  leave  to  submit  that  by  the  legal  authority  of  the  State  of  Missouri 
^«e  vote  between  these  parties  stands  thus : 

J/«tcalfe 8.099 

'""^^t 8,080 

19 

^.^^'ing  to  the  sitting  member  a  majority  of  19  votes,  to  overcome  which 

1"^  Contestant  claims  there  should  be  deducted  from  contestee  the  fol- 

'^^'ing  votes: 
1,1. 

I  '^  'i^t.  Proof  of  gix  illegal  votes  cast  for  .Metcalfe  by  negroes  who  were  not  resi- 

5*  ^  of  the  State  of  Missouri, 
y^  j^^cond.  By  proof  of  two  illegal  votes  cast  for  Metcalfe  by  parties  not  qualified  to 

^I^  fit  said  election  in  said  district. 
^  **iiTd.  By  proof  of  twelve  votes  of  duly  registered  and  qualified  voters  whose  votes 
,j  *'*'^'*  legallv  offered  for  Mr.  Frosty  but  were  placed  in  an  envelope  and  received  but 

^  Vomited.  • 

j^  '•''Urth.  By  proof  of  a  mistake  made  by  the  judges  and  clerks  of  election  precinct 
^j^  ^i  in  their  returns,  fflving  to  said  Metcalfe  nine  more  votes  than  had  actually 
^^^*^  cast  for  him  at  saia  poll. 
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Fifth.  By  proof  of  tweuty-five  more  votes  being  counted  at  precinct  No  77  for  eaid 
Metcalfe  than  had  actually  been  thus  cast  for  him. 

Sixth.  By  proof  that  the  conduct  of  judges  and  United  States  supervisors  and  mar- 
shals at  said  precinct  No.  77,  in  handling  and  tampering  with  the  ballots  and  the  tal- 
lies, tainted  the  return  from  that  poll  with  frand,  and  rendered  the  result  so  uncer- 
tain that  said  poll  must  be  wholly  rejected. 

Seventh.  By  proof  of  the  fact  that  the  United  States  marshals  were  appointed  and 
stationed  in  said  thinl  Congressional  district  to  the  number  of  728.  That  said  mar- 
shals were  wholly  unneceasary  and  were  appointed  solely  for  the  purpose  and  in 
number  sufficient  to  make  reasonably  certain  the  election  of  Metcalfe. 

Eighth.  That  the  money  promised  them  by  the  Government  was  nsed  simply  as  a 
bribe  for  votes  for  Metcalfe.     That  many  of  them  were  Democrat>s,  who,  to  obtain  the 

Sosition,  were  compelled  to  promise  and  pledge  that  they  would  vote  for  Lyiie  S. 
[etcalfe. 

Your  committee  have  carefully  examined  these  reasons  in  the  order  in 
which  they  are  stated  by  contestant. 

First.  They  do  not  regard  the  proof  as  siiflBcient  to  show  that  the  six 
votes  in  question  were  not  legal  voters.  It  wholly  fails  to  show  that 
the  residence' of  these  colored  men  was  not  at  their  place  of  votinjor. 
Neither  does  the  evidence  show  that  they  voted  for  contestee.  It  would 
be  a  danfjerous  doctrine  to  the  right  of  election  to  permit  the  solemn 
act  of  the  sworn  officers  of  the  law  to  be  set  aside  upon  such  testimony. 
It  is  to  be  presumed  that  they  did  their  duty.  A  majority  were  of  the 
same  politics  of  the  contestant,  and  the  evidence  shows  they  sought  to 
be  watchful  and  careful  in  the  discharge  of  their  duty.  It  may  be,  and 
often  is,  difficult  to  determine  the  home  or  domicile  of  a  boatman,  or 
one  who  is  constantly  engaged  in  steamboating  or  on  railroads,  but  as . 
the  law  contemplates  every  man  has  a  domicile  or  residence,  it  is  often 
only  known  to  the  party  himself.  It  is  a  question  of  intent^  known 
alone  to  the  party.  It  is  to  be  presumed  the  election  officers  sifted 
these  voters  and  came  to  correct  conclusions.  The  evidence  is  not  suffi- 
cient to  show  they  did  not. 

The  next  point  in  order  relied  on  by  the  contestant  is,  that  twelv 
legal  votes  were  cast  for  Frost  and  not  counted.    In  considering  tk' 
question  we  shall  not  review  what  has  been  said  in  contestant's  bri 
or  in  contestee's  brief  in  regard  to  the  manner  in  whic,h  the  registrati 
lists  were  reprinted.     The  evidence  shows  conclusively  that  there  w< 
mistakes  made  in  the  reprinting,  and  that  names  were  indiscrirninat 
left  off  of  the  printed  list  furnished  the  judges  which  were  on  the  or 
inal  registration  lists.     It  is  not  denied  that  any  man  whose  name  v 
on  the  original  registration-list  was  entitled  to  vote,  notwithstand 
the  fact  his  name  might  have  been  left  off  of  the  reprinted  lists.     It 
been  amply  shown  in  the  testimony  that  these  omissions  were  the 
suit  of  the  hurry  and  confusion  of  the  reprinting.     If  contestant  I 
proved  that  any  man's  vote  was  rejected  by  reason  of  his  name  not 
ing  on  the  poll- books,  whose  name  was  on  the  reghtrationlist^  and  t 
his  vote  was  offered  for  him  and  not  counted^  then  he  is  entitled  to 
benefit  of  it. 

Your  committee  have  examined  the  evidence  with  great  care  in 
gard  to  these  twelve  votes.  It  is  too  voluminous  to  copy  in  this  re[ 
It  is  sufficient,  therefore,  to  give  the  result  of  their  investigation,  w] 
is,  that  the  evidence  does  show  that  A..  li.  Hynson  and  August  Lai 
sing  were  legal  voters  at  ])recinct  03;  that  they  voted  for  Frost,  and 
their  votes  were  not  counted.  In  the  other  cases,  to  wit,  of  Dem 
Nasli,   Colonay,   Amend,   Welch,    Dunn,   Carroll,    Godde,    Kenn( 

and  Willow,  the  evidence  fails  to  show  that  the  votes  were  not  coan 

or  that  they  were  properly  registered,  or  that  under  the  laws  of  ~^^p 
souri  they  were  entitled  to  vote.  The  testimony  tends  in  that  direc^t  "■  ^ 
hat  is  not  of  that  character,  clear  and  conclusive,  which  ought  to  c^  ^^^^ 
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the  sworn  a<5t  of  the  officers  of  tbe  law,  whose  duty  it  was  on  that 
^  then  and  there,  to  make  all  those  inqniries  and  form  a  correct 
rment.    The  law  presumes  they  did. 

^hile  on  this  branch  of  the  subject  your  committee  will  dispose  of 
complaint  made  by  contestant  that  by  reason  of  the  errors  in  copy- 
the  registration  list  he  lost  many  more  votes  than  contestee.  To 
it  votes  which  were  never  offered  at  any  poll  is  carrying  the  doc- 
e  further  than  we  ever  knew  it.  To  authorize  this  committee  to 
at  a  vote,  four  things  are  requisite :  first  the  person  offering  to  vote 
►t  have  been  a  legal  voter  at  the  place  it  offered  to  vote ;  second,  he 
it  have  offered  his  votej  third,  it  must  have  been  rejected;  and 
•th,  it  must  be  shown  for  whom  he  offered  to  vote.  These  requisites 
lot  exist  in  these  cases,  therefore  your  committee  will  not  further 
aider  them. 

ourth.  Contestant  complains  that  there  was  an  error  against  him 
^  votes  by  tbe  figure  1  being  placed  in  the  wrong  column  on  the 
Qorandum  kept  by  the  clerk  in  the  counting  of  the  votes.  This 
►r,  if  error  it  was,  was  not  discovered  for  five  days  after  the  elec- 
,  but  thjit  fact  would  not  operate  here,  as  Congress  e>an  go  be- 
i  all  returns.  The  real  question  is,  was  it  an  error !  There  is  no 
lence  except  the  paper  itself.  It  is  found  five  days  after  the  election, 
I  gentleman  who  kept  the  paper  from  which  the  result  was  announced, 
:,  in  the*  column  second  from  the  right,  the  figure  1  ^itand8  alone, 
m  this  it  is  inferred  that  it  was  intended  for  1.  All  the  witnesses 
ify  that  they  have  no  recollection  on  the  subject.  They  only  take  it 
►e  an  error  because  they  find  the  unit  figure  in  the  ten  column.  As 
would  not  count  in  the  last  column,  it  is  suggested  to  the  witnesses 
t  in  the  hurry  of  recording  the  count  it  might  have  been  deemed  by 
clerk  unnecessary  to  add  it.  We  are  then  lett  to  other  facts  to  deter- 
e  whether  this  was  an  error  or  not.    The  papers  and  officers  of  elec- 

wholly  fail  to  give  any  explanation  except  as  stated.  After  the 
8  were  closed  and  the  result  ascertained,  the  duly  authorized  officers 

up  the  result,  announce  it,  and  make  due  certification  and  return 
•eof  to  the  proper  officer.  It  would  be  a  dangerous  precedent,  after 
ere  known  that  ten  or  twenty  votes  would  change  the  result  of  an 
tion,  to  permit  the  officers  to  recall  their  i)roceedings  and  make  a 
Qge  which  would  reverse  the  result  of  the  election, 
ut  whatever  the  result  would  be,  if  there  were  manifest  error^  it 
ht  to  be  corrected  by  the  officers  or  the  House.  The  aggregate  vote 
President  at  that  i)lace  was  375 ;  for  governor,  370 ;  for  Congress, 
This  corresponding  vote  for  the  highest  political  officers,  your 
mittee  feel,  tends  strongly  to  show  that  there  was  no  error  in  the 
Dt,  and  that  the  certification  of  the  officers  of  election  was  correct, 
ifth.  Contestant  claims  an  error  of  26  votes  at  precinct  No.  77,  in 
1,  that  25  votes  were  counted  twice  for  Metcalfe, 
lie  only  witness  on  this  point  is  a  Mr.  Wortman,  a  deputy  United 
tes  marshal,  who  says  '^  twenty  five"  was  called  out  for  Metcalfe 
I  recorded;   that  it  was  repeated,  '* twenty-five''  for  Metcalfe,  and 

clerk  seemed  to  be  writing ;  and  Furgerson,  who  was  also  a  deputy 
itecl  States  marshal,  says  *' twenty-five"  was  called  out  twice  for 
tcalfe,  and  that  when  the  attention  of  the  clerk  was  called  to  it,  the 
:er  told  the  witness  to  ^'  Shut  your  mouth  ;  there  is  a  supervisor  here 
attend  to  that";  and  Mr.  Schwaner  said  he  would  attend  to  that, 
u  they  further  prove  that  Dejong,  the  Democratic  clerk,  said  '^If 
I  fellows  will  keep  your  months  shut  we  will  get  along  a  heap  bet- 
j*  and  he  added,  **Too  much  confusion  here.'' 
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When  we  remember  that  a  majority  of  the  judges  of  election  aud  clerk 
were  Democrats  whose  integrity  has  not  been  questioned,  it  would  be 
])ast  comprehension  to  suppose  they  made  a  mistake  against  their  polit- 
cal  friend  of  tvveutyUve  votes  by  one  dash  of  the  pen  when  their  atten- 
tion was  called  to  it  at  the  time. 

The  failure  of  contestant  to  call  these  officers  of  election  must  be 
construed  against  him.  Dejoug,  a  Democrat,  and  the  very  clerk  who 
kept  the  tally,  in  an  affidavit  on  page  65  says  when  this  second  call  of 
twenty-ti  ve  was  made  he  asked,  '' '  Is  this  the  same  twenty -five  just  called 
by  the  judge  and  in  conlirmation  or  not  V  1  was  answered  it  was  the 
same  twenty-five,  and  in  consequence  it  was  not  again  entered  on  the 
tally-sheet  by  me  nor  counted  a  second  time." 

Contestant  objects  to  this  affidavit  as  not  being  regularly  in  the  case. 
That  may  be,  but  it  may  serve  to  give  the  reason  why  contestant  did 
not  call  affiant.  The  contestant  having  failed  to  call  Dejoug  and  the 
other  officers  of  election,  the  law  presumes  they  would  testify  to  the  cor- 
rectness of  their  proceedings  if  they  had  been  called,  therefore  he  is  not 
injured  by  the  affidavit. 

At  this  place  Metcalfe  ran  about  25  votes  ahead  of  his  ticket,  just  26 
ahead  of  the  Presidential  electors,  and  27  ahead  of  the  Kepublican  can- 
didate for  governor,  while  Mr.  Frost  ran  just  20  behind  the  Democratic 
electors,  and  25  behind  the  Democratic  candidate  for  governor.  The 
aggregate  vote  for  President  was  92G ;  for  governor,  1)34  ;  lor  Congress, 
as  counted,  931. 

The  testimony  tends  to  show  that  Mr.  Metcalfe  ran  ahead  of  his  ticket 
and  Mr.  Frost  behind  his.  The  number  of  officers  to  be  elected  was  very 
great,  and  the  record  shows  that  the  aggregate  vote  for  Congress  is  not 
as  Inrge  as  the  whole  vote  polled.  The  poll-books  were  examined  by 
Mr.  Walsh,  a  witness  for  contestant,  who  is  asked  the  question  : 

Is  there  anything  in  those  figures  [aUiidiug  to  the  vote  received  by  the  various  can- 
didates for  office]  to  indicate  that  25  votes  were  counted  for  Metcalfe  twice? 
Auswer.  I  do  not  see  anything  here. 

Taking  all  the  evidence  to  be  true  as  given,  there  is  nothing  in  it  to 
prove  that  25  votes  were  counted  twice  for  Metcalfe,  and  thus  invalidate 
a  return  made  by  officers,  a  majority  of  whom  are  of  contestant's  politi- 
cal party. 

Sixth.  The  contestant  asks  that  the  whole  poll  at  No.  77  be  set  aside 
and  discarded,  because  tlie  return  was  tainted  with  traud  by  handling 
and  tampering  with  the  ballots  and  tallies. 

The  only  evidence  on  this  subject  is  given  by  the  deputy  United  States 
marshal,  Wortman.  The  contestant  does  not  call  any  of  the  judges  or 
officers  conducting  the  election,  a  majority  of  whom  were  Democrats,  to 
sustain  this  charge.  As  before  said,  the  law  presumes  public  officers 
<iid  their  duty.  The  returns  are  in  due  form,  and  were  duly  counted. 
.According  to  the  showing  of  this  witness,  the  falling  out  of  the  ballots 
Wiis  purely  accidental.  Then  whj'  not  have  called  some  of  the  officers 
to  prove  these  facts  if  they  existed  !  The  failure  to  call  them  raises  the 
presumption  that  they  would  not  sustain  the  charge.  They  do  not  oc- 
cupy the  position  of  parties  charged  with  fraud  testifying  in  their  own 
belialf,  but  they  are  presumed  to  be  impartial  and  disinterested,  or,  if 
partial,  a  majority  of  them  are  presumed  to  lean  towards  contestant, 
therefore  would  have  been  willing  to  tell  the  truth  in  his  behalf. 

To  set  aside  a  formal  aud  reg4ilar  return  made  by  sworn  officers  of  ": 
both  political  parties,  upon  such  evidence,  would  set  a  dangerous  pre — . 
cedent,  and  render  popular  elections  but  a  name  and  a  mockery. 
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antli  and  ei^rbtb,  in  regard  to  the  appointment  of  United  States 
als,  may  be  treated  together. 

r  committee  deprecate  the  appointment  of  United  States  marshals 
any  pretext.  If  they  are  intended  as  conservators  of  the  pea<5e, 
)wer  of  the  State  is  ample  for  that  purpose.  If  they  are  in  any 
T  to  interfere  in  the  elections,  it  is  clearly  a  violation  of  the  laws 
States  for  them  to  do  so.  But  the  law  of  the  United  States  war- 
the  appointment  of  deputy  marshals,  and  the  same  must  be  respected 
dtered  or  repealed.  It  does  not  limit  the  number.  The  question 
case  is,  was  the  conduct  of  the  m<arsbals  such  as  to  invalidate  the 
election  f  It  cannot  with  any  strong  reason  be  urged  that  this 
ittee  shall  make  an  estimate  from  conjecture  how  many  voters  they 
ed  by  their  conduct.  Nor  would  it  be  safe  or  warranted  that  the 
s  alleged  to  have  been  bribed,  would,  but  for  such  bribe,  have 
the  other  way.  If  the  conduct  of  these  deputy  marshals  was  such 
[)ollute  the  whole  vote  of  the  district,  then  the  committee  could  not 
e  good  from  the  bad  voters  and  declare  a  result,  but  would  be 
illed  to  find  there  had  been  no  fair  expression  of  the  popular  will, 
lat  no  legal  election  had  been  held. 

testimony  of  the  witnesses  called  by  the  contestant  to  prove 
y  and  fraud  on  the  part  of  those  marshals  is  very  vague  and  un- 
bctory.  Some  eight  were  introduced,  who  do  prove  that  they  were 
ited  with  the  promise  expressed  or  implied  that  they  would  vote 
itcalfe,  but  five  admit  they  voted  for  Frost ;  two  say  they  voted  for 
Ife,  but  they  preferred  him,  and  were  in  no  way  influenced  by  the 

One  did  not  vote  at  all.  So  that  the  evidence,  so  far  as  it  goes, 
to  repel  the  presumption  that  the  728  deputy  marshals  were  in- 
ed  in  their  votes  by  reason  of  their  appointments.  To  say  the 
)f  it,  the  testimony  is  not  very  reliable,  coming  as  it  does  from 
rho  confess  their  own  abasement  and  degradation, 
re  is  nothing  in  this  evidence  that  would  justify  your  committee 
isferring  any  votes  from  Metcalfe  to  Frost  or  deducting  any  from 
Ife,  much  less  would  it  justify  them  in  setting  aside  the  whole 
m, 

T  committee  having  carefully  examined  all  the  questions  raised  in 
ise,  can  see  no  reason  why  the  sitting  member  should  be  unseated ; 
ore  they  recommend  the  adoption  of  the  following  resolutions,  to 

7lved^  That  R.  Graham  Frost  was  not  elected  a  member  of  the 
•fifth  Congress,  and  is  not  entitled  to  a  seat  in  the  House  of  Repre- 
ives  from  the  third  Congressional  district  of  Missouri. 
ylved,  That  Lyne  S.  Metcalfe  was  elected  a  member  of  the  Forty- 
/ongress,  and  is  entitled  to  a  seat  in  the  House  of  Representatives 
;he  third  Congressional  district  of  Missouri. 

JOHN  T.  HARRIS. 

JACOB  TURKEY. 

THOS.  R.  COBB. 

MILTON  A.  CANDLER. 

JERE.  N.  WILLIAMS. 

E.  JNO.  ELLIS, 
concur  in  conclusion. 

FRANK  HISCOCK. 

JNO.  T.  WAIT. 
•      J.  M.  THORNBURGH. 

H.  PRICE. 


FORTY-SIXTH     OONaHESS. 


oom:m:ittkic  on  klkctions. 


William  M.  Springer,  of  Illiiiois. 
Van  H.  Manning,  of  Mississippi. 
£niory  Speer,  of  Georgia. 
Walpole  G.  Colerick,  of  Indiana. 
R.  F.  Armfield,  of  North  Carolina. 
Frank  E.  Beltzhoover,  of  Pennsylvania. 
Samuel  L.  Sawyer,  of  Missouri. 
Elijah  C.  Phister,  of  Kentucky. 


J.  Warren  Keifer,  of  Ohio. 
John  H.  Camp,  of  New  York. 
William  H.  Calkins,  of  Indiana. 
Walbridge  A.  Field,  of  Massachusetts. 
Edward  Overton,  Jr.,  of  Pennsylvania. 
James  B.  Weaver,  of  Iowa. 
Alvah  A.  Clark,  of  New  Jersey. 


S.  M.  Ettkr,  Clerk, 


FORTY-SIXTH     CONGRESS. 


JOHN  M.  BRADLEY  vs.  WIIiljIAM  F.  SLBMONS. 

Second  Congressional  District  of  Arkansas. 

ContestaDt  took  some  portion  of  his  testimony  more  than  forty  days  after  service  of 
contestee's  answer,  but  within  forty  days  of  the  date  when  he  commenced  taking 
testimony,  when  contestiint  claims  the  time  commenced  to  run. 

Heldj  That  the  time  when  contestant  may  take  testimony-in-chief  commences  to  mn 
from  the  date  of  service  of  answer  of  contestee  upon  him.  The  law  furnishes  each 
party  ample  opportunity  for  taking  testimony  if  ordinary  diligence  is  U8e<l. 

The  result  of  an  election  can  in  no  manner  be  affected  by  the  failure  of  certain  town- 
ships in  the  district  to  hold  an  election  where  no  reason  is  assigned  and  shown  for 
the  failure  to  hold  such  election. 

The  circulation  of  false  and  fraudulent  posters  a  few  days  before  an  election  annonnc« 
ing  another  person  as  the  candidate  of  a  party  for  Congress,  and  intended  to  de- 
ceive the  voters  of  that  party,  and  lessen  the  vote  which  would  otherwise  have 
been  cast  for  contestant  is  dishonorable,  and  if  the  evidence  established  the  com- 
plicity of  contestee,  and  its  effect  upon  the  voters  produced  a  result  different 
from  that  which  otherwise  would  have  occurred,  the  election  should  be  set  aside 
and  a  new  one  ordered. 

The  House  adopted  the  majority  report  March  31, 1880. 


March  8, 1880. — Mr.  Sawyer,  from  the  Committee  on  Elections,  sub- 
mitted the  following 

REPORT: 

The  Committee  on  Elections^  to  whom  wm  referred  the  contcHteddection  case 
of  John  M.  Bradley  vs.  William  F.  Siemens^  from  the  second  Congres- 
Honal  district  of  Arkansas  J  having  had  the  same  under  consideration^beg 
leave  to  report : 

The  claim  of  the  contestant  to  the  seat  occupied  by  the  returned  mem- 
ber is  based  upon  a  variety  of  alleged  grounds,  many  of  which  are  en- 
tirely unsupported  by  any  testimony  whatever.  Before  commencing 
the  discussion  of  the  merits  of  the  controversy,  we  deem  it  proper  to 
express  our  disapproval  of  that  portion  of  contestee's  answer  to  contest- 
ant's notice  of  content  which  indulges  in  x)ersonalities.  The  practice 
itself  is  unbecoming  the  dignity  of  the  House,  and  we  regret  the  neces- 
sity has  arisen  of  imposing  on  the  committee  the  duty  of  calling  atten- 
tion to  the  subject. 

The  Congressional  district  is  composed  of  twenty  counties,  in  only 
three  of  which  was  testimony  taken,  viz,  in  the  counties  of  Jefferson, 
Chicot,  and  Hempstead,  and  at  the  very  ^threshold  of  our  inquiry  we  are 
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met  with  an  objection  by  the  contestee  to  the  consideration  of  any  por- 
tion of  the  evidence  taken  by  the  contestant  in  the  counties  of  Chicot 
and  Hempstead,  lor  the  reason  that  the  forty  days  allowed  by  law  to 
contestant  in  which  to  take  testimony -in-chief  had  expired  before  the 
taking  of  evidence  in  said  Chicot  and  Hempstead  Counties  commenced. 
.  Protests  of  contestee  were  duly  entered  on  the  record  against  the 
taking  of  such  testimony.  Contestant,  however,  contends  that,  as  he 
commenced  taking  testimony  on  the  18th  day  of  February,  1879,  the 
forty  days  allowed  him  commenced  running  from  that  day,  and  this  view, 
if  correct,  will  entitle  him  to  the  beneiit  of  the  testimony  taken  in  those 
two  counties. 

Section  107  of  the  Revised  Statutes  provides  that  the  time  allowed 
for  taking  testimony  shall  be  ninety  days,  and  it  shall  be  taken  in  the 
following  order :  The  contestant  shall  take  testimony  during  the  first 
forty  days,  the  returned  member  during  tlie  next  forty  days,  and  the 
contestant  may  take  testimony  in  rebuttal  on/y  during  the  remaining  ten 
days  of  said  period. 

In  order  to  settle  detinitely  from  what  time  the  forty  days  allowed  to 
9<>ntestant  in  which  to  take  hi^  testimonyin-chief  should  begin  to  run, 
it  is  provided  by  the  act  of  Congress  upon  the  subject  of  contested 
elections,  approved  March  2, 1875,  tliat  section  107  shall  be  so  construed 
*8  to  require  that,in  all  cnses  of  contested  elections,  the  testimony  shall 
^  taken  within  ninety  days  from  the  day  on  which  the  answer  of  the 
returned  member  is  served  upon  the  contestant.  (Statutes  1875,  chap. 
119,  section  18,  p.  338.) 

The  answer  of  contestee  to  contestjint's  notice  of  contest  was  served 
®J>  contestant  on  the  29th  day  of  January,  1879  (page  6).  The  time, 
^^^n,  for  taking  contestant's  testimoiiy-in  chief  expired  on  the  lOthday 
9j  March  following.  The  taking  of  testimony  by  him  in  Chicot  and 
l^^nipstead  Counties  was  commenced  in  Chicot  County  on  the  20th  day 
^^  March,  ten  days  after  the  expiration  of  the  time  allowed  to  him,  and 
^.^  closed  in  Hempstead  County  on  the  28th  day  of  March.  The  pro- 
^i^ions  of  the  statutes  referred  to  cannot  be  disregarded,  and  contest- 
*.^t,  without  leave  of  the  House,  was  unauthorized  to  take  further  tes- 
^^Uiony-in-chief  after  the  10th  day  of  March,  when  his  time  for  that 
Purpose  expired. 

.Tiie  law  is  intended  to,  and  does,  furnish  eacli  party  ample  opportu- 
?^^.y  for  taking  testimony,  if  ordinary  diligence  is  used;  and  especially 
^  this  the  case,  when  it  is  considered  that  a  party  may  take  testimony 
^t'  two  or  more  places  on  the  same  day.  This  wise  provision  of  the  law 
^f^^nishes  a  strong  rea^son  against  an  extension  of  time  in  ordinary  cases 
^^6  the  x>resent.  (Boles  r».  Edwards,  second  session  Forty-fifth  Con- 
^^8;  Vallandigham  vs.  Campbell,  Thirty-fifth  Congress;  Carrigan  vs. 
l^hayer.  Thirty-eighth  Congress.) 

■No  application  was  made  to  the  House  by  contestant  for  an  extension 

^^  time,  and  the  question  is  now  clearly  presented  whether,  without  any 

J^^ise  whatever  being  shown  therefor,  the  testimony  thus  taken  out  of 

^e  shall  be  admitted  and  considered.    Another  important  fact  may 

JJ^  considered  in  this  connection.    It  appears  from  an  examination  of 

j*^e  record  of  the  testimony  that  the  time  actually  consumed  by  con - 

J^tant  in  taking  the  entire  testimony  returned,  including  that  taken 

l^yond  the  time  allowed  by  law,  was  only  eighteen  days ;  thus  estab- 

*j?Wng  the  fact  beyond  controversy  that  he  could,  by  the  use  of  ordinary 

^Ugence,  have  taken  the  entire  testimony  within  the  time  allowed  him 

^y  law  without  trespassing  upon  the  time  allowed  to  contestee.     In  view 

^f  these  facts,  no  reason  exists  why  the  committee  should  consider  tUft 
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testimony  taken  in  Chicot  and  Hempstead  Counties,  or  should  recom- 
mend that  it  be  considered  by  the  House. 

The  first  point  made  by  contestant  is,  in  eflfect,  that  a  corrupt  con- 
spiracy was  formed  and  partially  carried  into  effect,  by  the  friends  of  the 
sitting  member,  to  regulate  and  control  the  election  in  Jefferson  County, 
at  least,  in  his  interest,  regardless  of  the  provisions  of  the  laws  of  Ar- 
kansas regulating  elections.  As  preliminary  to  an  examination  of  the 
testimony  upon  this  point,  and  as  incidentally  connected  therewith,  it 
may  be  proi>er  to  remark  that  the  evidence  clearly  discloses  the  follow- 
ing facts: 

For  the  purpose  of  correcting  abuses  which  had  prevailed  in  the  ad- 
ministration of  public  affairs  in  Jefferson  County  in  the  summer  of  1878 
and  several  weeks  i>rior  to  the  election  for  county  officers,  which  was 
held  on  the  8th  day  of  September  of  that  year,  two  months  prior  to  the 
Congressional  election,  several  prominent  men  of  both  political  parties 
held  conferences  at  different  times  and  places  with  a  view  of  presenting 
to  the  people  for  their  suffrages  a  county  ticket  composed  of  candidate 
from  each  party  best  qualified  for  the  several  i^ositions  to  be  filled,  and 
who  would  not  be  objectionable  to  either,  which  was  termed  a  compro- 
mise ticket.  These  conferences  were  held,  as  the  testimony  discloses, 
solely  with  reference  to  a  county  ticket;  no  allusion  whatever  being 
made  to  the  Congressional  race.  Indeed,  no  portion  of  the  entire  evi- 
dence refers,  even  remotely,  to  any  other  than  the  candidates  for  county 
offices,  nor  does  it  appear  that  the  Democratic  Congressional  convention 
had  then  been  held. 

The  result  of  these  several  conferences  was,  a  compromise  ticket  was 
presented  to  the  county  conventions  of  the  two  parties  and  finally  nom- 
inated by  each,  although  not  with  entire  unanimity.  An  anti-compro- 
mise ticket  was  also  nominated,  also  composed  of  candidates  from  each 
party.  The  result  of  the  election  was  in  favor  of  the  compromise  ticket. 
(See  pages  60,  62,  63, 66,  70,  76,  and  80). 

To  return  to  the  evidence  in  the  record  bearing  upon  the  alleged  con- 
spiracy under  consideration,  we  find  that  upon  cross-examination  of 
George  Haycock,  a  witness  for  the  sitting  member,  he  is  questioned  par- 
ticularly in  regard  to  the  authenticity  of  Exhibit  A,  which  is  attached 
to  his  deposition,  and  which  exhibit  is  as  follows : 

Exhibit  Af  referred  to  in  George  Haycock's  deposition. — F.  J.  JVine.  X.  P. 

HOW  THE   SALE   WAS   MAOfc. 

Colouel  Haycock.  Well,  geutlemeii,  under  the  benign  influence  of  thU  back  room 
of  a  bar-room,  we  have  grave  matters  of  state  to  settle,  and  tbey  must  be  handlf»d 
with  the  skiU  of  a  diplotuat  and  the  courage  of  a  Caesar,  Major  Newman,  or  of  Gen- 
•eral  Grant. 

Colonel  Clayton.  Well  put  in  ;  a  good  aniHiidmeut. 

General  Portib.  This  plan  may  require  both  the  skill  nf  the  politician  and  the 
bravery  of  a  soldier,  and  Colonel  Corcoran  and  I  only  promise  the  latter.  Ad  to  pull- 
infr  the  wires,  yon  gentlemen  must  do  tbut. 

Colonel  PitiGMORB.  Well,  by  God,  I  don't  propose  to  have  any  lighting  in  mine,  bni 
if  you  want  any  plans  carried  out  iu  a  dexterous  way,  any  midnight  watching  done, 
I  am  your  man. 

Colonel  White.  Well,  I  want  Ibis  thing  done  as  near  by  the  statute  as  we  can. 
But  if  there  must  be  a  break  over,  and  we,  as  high  contracting  firms,  make  agreement 
to  that  end,  then  we  must  stand  to  each  other. 

Colonel  Haycock.  Here  is  my  hand  on  that.     [They  shake.] 

Colonel  Clayton.  And  mine. 

Colonel  Prigmorb.  And  mine. 

General  Portis.  And  mine. 

M%jor  Newman.  Aud   mine,   and  my  dainty  little  foot,  too,  and  my  heart,  too. 
£Tbey  all  abake  aud  pull  Newman's  big  toe.] 
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Colonel  Hatcock.  Well,  there  need  not  be  much  talk  about  it.  Colonel  Clayton, 
Prij^more,  and  Judge  Silverniau  here  know  the  negro  i8  not  reliable  ;  that  we  can't 
tnijit  him.  His  vote  costs  more  than  the  office  is  worth.  We  want  to  devise  some 
plan  to  get  what  offices  we  do  ^et  for  le8H  price.  It  is  business  with  us.  The  truth 
U,  rbe  devils  should  never  have  ooen  allowed  to  vote  anyway.  Of  course,  I  could  not 
tell  them  so,  but  you  all  know  it  is  so.  Now,  take  Dawson  and  Paul  Jacko  and  Fred. 
Harris;  they  are  the  most  intelligent  of  any  of  them,  and  they  are  no  more  tit  to  fill 
office  than  a  Hottentot.  We  have  lot  them  till  office  because  we  had  to  keep  them  in 
good  humor,  but  if  you  Democrats  will  stand  up  to  us,  not  another  negro  shall  ever 
hold  an  office  in  this  county. 

General  Portis.  But  can  you  all  control  the  negroes  T  Won't  they  run  a  ticket  of 
their  own  T 

Judge  Silverman.  Oh,  they  are  junt  like  so  many  cattle  ;  take  the  herders  away 
and  they  will  stray  off  every^vhere.  The  white  Radicals  have  kept  them  headed  to- 
gether. But  as  soon  as  we  quit  leading,  they  are  done  for.  You  know  that  I  am  going 
to  Harkas;  I  have  got  my  pay  to  resign  ;  and  yon  Democrats  can  pur.  a  man  in  my 
place  to  handle  the  returns,  to  tix  up  the  towushi|>s,  and  appoint  your  kind  of  judges, 
and  then  you  have  got  them. 

Colonel  White.  But  what  are  you  going  to  do  with  Hugh  Kenyon,  Snyder,  Judge 
Kice,  and  Vaughn  T 

Colonel  Haycock.  Snyder  is  a  mere  wind  bladder,  a  gas  pipe,  a  blow  hard,  a  mere 
pyj^my:  when  Clayton  and  Prigmoreand  myself  take  our  support  from  him  he  will  go 
to  the  devil. 

Colonel  Clayton.  I  think  so.  He  has  certainly  got  more  pay  from  the  Republican 
paity  for  less  work  than  any  man  in  it. 

Colonel  Haycock.  And  as  to  Kenyon,  we  had  to  drop  him  last  election  because  he 
dill  Qot  subserve  the  best  party  purpose.  Rice  and  Vaughn  are  old  party  hacks,  per- 
tettly  played  out;  and  none  of  them  can  control  a  negro. 

Jfidge  Silverman.  Can  you  all  manage  your  side  of  the  house  f 

M^or  Newman.  You  bet.  They  will  <lo  anything  General  Porti?*,  Colonel  White, 
And  myself  say.  The  whole  country  people  look  to  us  to  lead  them  ;  they  have  not 
SfDHo  enough  to  lead  themselves;  they  don't  know  anything  about  politics;  they 
^oiilfl  vote  for  Bon.  Butler  if  we  were  to  tell  them  to. 

Colonel  White.  Well,  that  is  perhaps  puttinu:  it  too  strong;  but  thoy  will  do  most 
Any  thing  we  tell  them  They  look  to  Pine  Blulf  for  advice,  and  we  have  got  the  priu- 
cipul  men  here  to  advise  them  when  they  go  to  them  to  accept  it,  and  we  will  see 
Jaclcman,  and  Regan,  and  Brousou,  and  Oliver,  and  men  like  them  from  the  country 
"wben  they  come  to  town  and  have  them  fixed  up  right,  and  it  will  all  go  right.  We 
can  l>aml)oozle  them. 

Colonel  Haycock.  Well,  now,  how  shall  we  do  it?  Let  us  proceed  to  business. 
i^etua  have  an  understanding. 

t^lonel  Pkigmoke.  I  want  for  my  part  to  keep  my  office.    That  is  what  I  want  to 

p  ,  for.     I  want  to  still  be  circuir.  clerk. 

Colonel  Clayton.  Yes  ;  and  I  want  to  keep  my  office.  I  have  got  a  good  thing  if 
I  cap  ko^    it 

v^ol one!  Haycock.  I  am  |M)8tma8ier,  and  that  is  all  1  want.    But  I  want  you  all  to 
prottiise  me  not  to  try  to  have  me  removed. 
CO  '^  Newman.  I  want  to  go  to  senate ;  and  I  think  I  am  the  best  man  in  the 

H'^^y  for  that  place.    I  can  help  you  all,  and  besides  I  will  give  dignity  to  the  place. 

J^ttlonel  Haycock.  Not  more  than  I  did. 

■^^or  Newman.  Beg  your  pardon  ;  I  did  not  intend  to  reflect  upon  you. 

~r      7 .  Well.  I  want  Arch.Nevins  to  be  county  clerk,  and  Willis  Johnson 

II   ^y  Judge.    This  will  tix  things  just  like  we  want  them. 

g^tieral  Portis.  Then  I  want  the  balance  of  the  offices  for  the  Democrats. 
of  th      *^^^  Clayton.  That  is  all  right.     Except  township  offices;  let  them  take  care 

^^^«i*al  Portis.  Boys,  I'll  tell  you  one  unruly  cuss ;  that  is  John  Ellis;  and  Burton, 
^  *j^*ve  Robinson,  and  George  Robinson,  and  a  few  more  are  about  as  bad. 

.    .^**^Uel  Haycock.  Pshaw  !    They  are  not  a  bit  in  the  way.    We  will  make  them 
JQ^t  what  we  say.     We  cau  buy  either  of  them  for  a  five-dollar  note. 
.V|^|^Del  Clayton.  Now,  we  can  get  our  convention  to  adopt  this,  and  if  wo  can't  we 
honi»    ^^®  to  nominate  Prigmore  and  myself  first,  and  then  we  will  break  it  up  in  an 

^^>«Mittek.  How  about  the  German  element  f  It  might  make  them  mad  to  be  left 
out.  '^ 

J*®Jor  Newman.  D n  the  Dutch  !    Sam  Franklin  is  talked  of  for  the  senate,  but, 

Y*^*^^!  yo«  don't  suppose  he  can  cope  with  me ;  besides,  the  Dutch  ain't  honest  enough 
P  ,  officers.     I'll  manage  that. 

j^»onel  Haycock.  So  we  all  agree.    Now,  when  shall  it  be  carried  out! 
r^^eral  Portis.  Next  Monday  let  us  all  go  to  Little  Rock  and  have  Jt>hnsou  ay- 
P^*^ted,  Silverman's  resignation  accepted,  and  then  it  w\U  aW  W  ^il»A. 
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Colonel  White.  I  can't  go. 

Colonel  Clayton.  Nor  I ;  I  can't  leave  court. 

General  Portis.  Then  Major  Newman,  Colonel  Haycock,  Judge  Silverman,  and 
myself  will  go. 

Major  Newman.  That  will  do.    That  is  just  it. 

The  conclave  disbanded,  the  party  went  to  Little  Rock ;  Silverman  reHigned,  John- 
son was  appointed,  and  now  the  property  is  ready  to  be  delivered.     *     »     ♦ 

RECAPITULATION. 

Major  Newman.  I  am  a  politician;  must  win,  no  matter  how;  can't  fail;  Potter 
investigation  notwithstanding. 

General  Portis.  Hold  on,  boys;  by  God,  we  had  better  see  these  fellows  from  the 
county  about  this  thing.  But  never  mind,  go  on  now  (got  the  judge,  that  mnch 
made). 

Colonel  Clayton.  Now,  gentlemen,  we  are  men  of  honor;  none  of  this  must  be 
divulged.  I  don't  want  the  office  longer  than  one  more  t«rni.  I  don't  believe  in 
negro  officers;  the  white  people  ought  to  rule.  (To  Prii;more.)  We  are  inseparable, 
and  this  is  our  last  chauce.  (Prigmorc  to  Clayton.)  Yes;  that's  so;  and,  John,  I 
hiiven't  had  the  office  but  ten  years. 

Colonel  White.  Since— d — ^n  this  thing.  I  believe  I'll  wait  till  the  people  have  a 
chance  to  say  something  about  it. 

Colonel  Haycock.  Well,  here  now  ;  it's  all  settled. 

The  entire  testimony  relied  on  by  contestant  in  .-upport  of  tlie  truth 
of  the  statements  contained  in  the  above  exhibit  is  contained  in  the 
cross-examination  of  George  Havcock,  and  is  as  follows  (pages  83 
and  83): 

Q.  Did  you,  or  these  Hepnblicans  with  whom  yon  talked  and  were  co-operating 
in  this  matter,  have  any  conferences  with  the  Democrats  mentioned  in  connection 
with  the  compromise  ticket f — A.  Yes;  we  had  several  talks  about  it  with  one  an- 
other at  ditterent  times  and  plfices.  Sometimes  at  the  court-house;  at  the  clerk's 
office ;  in  the  rear  room  of  Mr.  Ray's  saloon  ;  also  at  Judge  Silverman's;  but  all  these 
talks,  as  far  as  the  compromise  measure  was  concerned,  was  about  the  connty  officers 
of  the  county. 

Q.  Was  not  the  main  object  of  this  measure  to  defeat  what  you  call  the  color  line 
in  connection  with  the  county  officers! — A.  As  far  as  defeating  the  color  line  was 
concerned  it  was  not,  for  we  did  not  intend  to  defeat  any  r»ne  as  far  as  color  was  con- 
cerned, but  to  elect  men  who  were  honest  and  capable  of  tilling  positions. 

Q.  You  speak  of  several  meetings  and  conferences  which  y..u  had  in  connection  with 
compromise,  one  of  which  you  mentioned  was  in  the  back  room  of  A.  Ray's  bnsiness 
house;  what  kind  of  a  business  house  is  that? — A.  It  is  a  saloon  in  front  and  a  res- 
tanrant  in  the  rear. 

Q.  Who  was  present  at  that  meeting  ? — A.  John  M.  Clayton,  G.  W.  Prigmore,  Judge 
P.  Silverman,  W.  N.  Portis,  George  Haycock,  being  mvself,  C.  G.  Newman,  H.  King 
White,  N.  T.  White. 

Q.  When  was  that  meeting  held  ? — A.  I  think  it  was  held  a  month  or  a  month  and 
a  half  previous  to  the  election. 

Q.  Who  was  the  couuty  judge  at  that  time? — A.  I  think  Judge  Silverman  wan;  it 
was  about  the  time  he  was  talking  about  resigning  on  account  of  receiving  an  ap- 
pointment as  consul. 

Q.  Please  designate  which  of  those  named  above  were  Democrats  and  which  Re- 
publicans?— A.  John  M.  C]ayt<m,  G.  W.  Prigmore,  Judge  Silverman,  and  myself  were 
Republicans,  and  W.N.  Fortis, C.  S.  Newman,  H.  King  White,  and  N.  T.  \^hite  were 
Democrats. 

Q.  Please  state  if  the  paper  here  presented  to  you,  entitled  *'How  the  sale  was 
made,"  and  which  I  now  annex  to  your  deposition,  and  marked  "Exhibit  D,"  is  not 
a  correct  statement  of  the  conference  and  meeting  referred  to  in  the  back  room  or 
restaurant  of  A.  Ray,  and  does  it  not  substantially  8«'t  forth  the  spirit,  sentiment, 
language,  and  results  of  the  said  meeting  or  conference  ? — A.  There  is  not  a  particle 
of  truth  in  it,  and  it  was  gotten  up  as  a  burlesque. 

Q.  Do  you  know  how  it  was  gotten  upt — A.  I  do  not  know  how  it  was  gotten  up, 
but  I  know  it  is  untrue  as  to  all  the  sayings. 

Q.  Were  not  all  the  parties  named  in  this  paper  as  engaging  in  it  present  at  this 
meeting  ? — A.  They  were  all  there. 

Q.  Did  not  Judge  Silverman  resign  at  that  time  or  immediately  aftert — ^A.  He  re — 
signed  abont  that  time. 

Q.  Did  not  General  Portis,  Major  Newman,  Judge  Silverman,  and  yourself  go 
Little  Rock  a  few  davs  after  that  conference  ? — A.  We  did. 
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''as  not  that  a  part  of  the  agreement  at  that  conference,  that  you  should  go? — 
sir. 

^as  it  not  stated  then  and  there  that  you  would  go  f — A.  Judge  Silverman  had 
.ying  for  two  or  three  weeks  prior  to  that  meeting  that  he  must  resign  to  accept 
>ointnient,  and  wished  me  to  go  with  him  when  he  went  to  Little  Kock  to  ten- 
resignation  to  the  governor ;  it  was  talked  about  in  the  meeting  as  to  his  res- 
•n,  but  that  was  left  to  himself.     If  he  did  resign  I  wanted  Judge  Johnson  ap- 

La 

^hy  did  General  Portis  and  Major  Newman  gof — A.  Because  they  wanted  Judge 
n  appointed. 

^as  that  understood  at  that  meeting  T — A.  Nothing  more  than  if  Silverman  was 
ined  to  resign  they  would  use  their  influence  for  Judge  Johuson. 
understand  you  to  say  that  yourself,  Major  Newman,  General  Portis,  Judge 
lan,  all  went  to  Little  Rock  to  get  Silverman's  resignation  accepted,  and  have 
Johnsim  appointed  county  judge.  Did  yon  four  gentlemen  not  go  to  thegov- 
nd  get  Judge  Silvermau's  resignation  accepted  and  have  Judge  Johnson  ap- 

^ere  not  certain  men  designated  for  the  different  county  offices  in  that  meet- 
\..  They  were  not.  , 

Tere  they  not  suggested  ? — A.  Quite  a  number  of  names  were  mentioned,  but 
;lusion  come  to;  the  main  object  was  to  put  Republicans  on  the  ticket  that 
3t  obnoxious  to  the  Democrats,  and  those  Democratic  candidates  who  were  not 
[>us  to  the  Republicanti. 

^as  not  the  name  of  VV.  D.  Johnson  suggested  for  county  judge  and  Arch, 
as  county  clerk  ? — A.  W.  D.  Johnson  was  mentioned  by  some  of  the  Repnb- 
Mr.  Henry  Youn^  was  mentioned  by  other  Republicans  as  being  the  man 
>uld  not  be  obnoxious  to  them,  and  Nevin's  name  and  Mr.  Currie's  name  was 
oed,  and  some  others  whom  I  do  not  recollect,  but  no  conclusion  was  ar- 
t. 

rill  thus  be  seen  that  the  evideDce  relied  upon  to  establish  the 
of  the  statements  contained  in  Exhibit  A  clearly  proves  their 
^j  and,  in  connection  with  the  entire  evidence,  shows  that  the  sev- 
leetings  and  conferences  alluded  to  were  held  solely  for  the  purpose 
orming  abuses  and  preventing  corruptions  which  had  previously 
d  in  the  administration  of  county  affairs,  and,  it  may  be  added, 
idence  shows  the  final  result  to  have  been  beneficial  to  the  people 
ferson  County,  in  the  election  of  officers  who  were  honest  and  ca- 
(page  64). 

ection  is  alsa  made  by  contestant  to  the  manner  of  opening  the 
n  Vaugine  Township,  the  election  of  judges  in  place  of  those  who 
absent  (one,  as  alleged,  not  being  present  at  thd  time  of  the  elec 
intimidation  of  voters,  and  the  manner  of  counting  the  votes, 
charges  thus  grouped  together  are  evidently  made,  not  for  the 
ae  of  having  the  election  in  that  township  set  aside  (for  contestant 
bhstanding,  it  may  be  safely  inferred,  received  a  majority  of  the 
cast),  but  to  lay  the  foundation  for  a  claim  that  an  additional 
er  of  votes  should  be  counted  for  him.  In  support  of  these  charges 
Jtant  relies  upon  the  testimony  of  A.  A.  Rogers,  which  is  as  fol- 

tate  what  you  know  of  the  manner  of  conducting  the  said  election  in  Vaugine 
liip,  in  this  county.— A.  I  was  in  the  court  yam,  where  the  election  of  said 
lip  was  held,  early  in  the  morning  of  that  election  day,  and  saw  that  there  wuh 
ig  of  intimidation  among  many  oi  those  whom  I  met  upon  the  streets,  caused 
,  as  I  supposed,  by  the  arrest  of  a  United  States  supervisor  of  election  in  an  ad- 
j  township,  who  was  under  arrest  and  in  the  hands  of  an  officer  upon  or  near 
irt-yanl.  Colonel  Bradley  and  myself  inquired  into  the  cause  of  the  arrest,  and 
ng  no  satisfactory  answer,  repaired  to  the  office  of  the  magistrate  who  we  un- 
kI  had  issued  the  warrant,  accompanied  by  the  constable  and  the  party  arrested, 
manded  atrial;  this  was  refused;  bail  was  offered,  and  it,  too,  refused;  then, 
ing  to  the  court-yard,  the  hour  tor  opening  the  election  having  arrived,  we 
;  entrance  to  the  court-house  door  where  the  election  was  to  be  held  and  found 
or  locked;  we  were  followed  closely  by  a  leading  Democrat;  we  then  went  to 
irk's  office  and  found  it  also  locked ;  after  an  interval  of  twenty  minutes,  per- 
ire  returned  to  the  door  of  the  courthouse  and  found  it  still  locked ;  met  a  voter 
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iDquiring  if  the  polls  were  open  ;  he  retired ;  we  then  went  to  the  clerk'8  o 
the  deputy  clerk  jiiHt  entering  the  door,  and  a8ke4l  him  where  the  poll-b(N 
and  if  he  did  not  intend  to  hold  an  election;  the  sauje  leadin^^  Democrat  al 
following  close  behind,  and  demanded  to  know  what  right  we  had  to  poll-1 
said  none,  but  simply  wanted  to  know  if  they  intended  to  open  the  polls  and 
election.  The  sheriff  said  that  he  had  given  the  poll-books  the  day  befoi 
jndges  of  the  election,  and  that  he  did  not  know  where  the  judges  were,  and 
quiring  from  others  I  was  told  the  judges  had  left  town. 

I  then  repaired  to  my  store ;  got  ]>en,  ink,  and  paper  for  both  this  and  i 
voting  precinct  in  the  city  ;  returned  to  the  court-liou.se  and  found  a  table  w 
election  was  ordinarily  held ;  returned  to  get  a  lawyer  to  see  that  the  headic 
poll-books  was  properly  made,  oiticers  duly  sworn,  &c.,  intending  to  have  an 
but  upon  returning  found  that  the  opposite  party  had  met  and  electcMl  ofli< 
were  proceeding  to  hold  the  election,  all  the  officers  being  y»o!itical  friends 
lieve,  of  Mr.  Slemous.  One  of  the  judges  electe<l  wa^  not  a  bystander,  but  wa 
and  sent  for,  as  he  afterwards  told  me.  The  election  was  proceeded  with, 
the  court-yard  nearly  the  whole  day,  and  was  conversant  with  what  transpir 
election,  in  my  judgment,  was  not  a  fiee  or  fair  one.  Under  pretense  of  a 
certain  license  question,  Brmlley  tickets,  having  neither  license  or  no  licei 
them,  and  the  major  portion  of  Slemons's  friends  being  for  license,  the  Bradle 
in  the  bunds  of  several  colored  voters  were  taken  under  the  pretense  of  w 
cense  under  them,  and  instead  of  making  this  pretended  change  the  name 
M.  Bradley  was  scratched  and  the  name  of  W.  F.  Slemons  substituted 
called  attention.  On  one  occasion,  whilst  standing  at  the  ballot-box  and 
Bradley  ticket  to  a  colored  friend  who  asked  for  it,  ho  handed  the  ticket  to  o 
judges,  but  before  it  fairly  passed  out  of  his  hands  a  deputy  sheriff  put  a 
ticket  in  the  hands  of  the  judge,  took  the  Bradley  ticket,  and  the  judge 
Slomons  ticket  in  the  box.  My  atteution  being  called  to  this,  I  took  down  t 
of  the  deputy  sheriff;  and  seeing  me  writing  he  announced  his  name  and  to 
write  it  down. 

About  noon,  or  a  little  after,  several  men  who  appeared  in  the  court-yard 
of  Colonel  Slemons,  and  in  a  very  boisterous  manner  ridiculed  and  abused  '. 
changing  from  that,  in  a  boisterous  way  claiming  to  be  friendly  to  Bradle 
view,  as  I  verily  believed,  to  drive  from  the  support  of  Bradle}^  a  large  ni 
colored  voters  upon  the  street  who  had  not  votecl.  Later,  an  assault  was  m; 
Bradley  directly  by  one  of  the  political  leaders  of  Mr.  Slemons,  backed  by  th 
sheriffs,  as  I  could  see.  and  others,  the  friends  of  Mr.  Slemons;  and  a  gen 
break  was  imminent,  and  but  for  the  coolness,  forbearance,  piudence,  and 
of  Colonel  Bradley  and  his  friends,  who  counseled  peace,  there  would  hav 
serioas  difficulty,  such  was  the  feeling  of  those  engaged.  Some  of  Colonel  i 
friends  interfered  also  in  behalf  of  law  and  order,  and  the  matter  ended, 
this  many  of  Bradley's  friends,  fearing  trouble,  left  the  court-yard  withou 
Just  before  the  polls  closed  at  this  precinct  Colonel  Bradley  and  I  repaired  to 
voting-precinct  m  the  city  to  inquire  of  the  vote  at  that  point,  and  were  m 
thought,  in  an  insulting  way  by  one  of  the  judges,  whereup<jn  we  left.  Dt 
entire  day  there  seemed  to  be  a  diHpositicm  to  overri<le  and  carry  the  day  wi 
gard  to  the  manner  of  doing  it.  Further,  there  wa>t,  as  1  conceived,  a  dispo 
the  part  of  the  judges  to  unnecessarily  question  colored  voters  about  their  ; 
their  means  of  knowledge,  even  in  the  presence  of  their  fathers,  who  said  t 
voters,  and  were  willing  to  swear  it,  and  by  this  course  a  number  were  reje 
denied  a  vote.  A  few  days  after  the  election  a  conversation  with  one  of  th 
of  the  election  held  at  the  court-house  box  in  this  township,  a  personal 
Colonel  Bradley  and  myself,  was  had,  in  which  said  judge  of  the  election  sta 
they,  the  judges,  took  the  ballot-box  from  the  court-house,  where  the  vote  ^ 
to  the  law  office  of  Met.  F.  Jones,  a  political  friend  of  Colonel  Slemons,  when 
was  counted  in  the  manner  following,  to  wit:  ea<^h  one  of  the  ju^lgestookon 
ful  of  ballots  from  the  box  and  laid  them  before  them  ou  the  table  where  th 
box  rested  and  counted  by  hundreds,  and  then  required  the  clerks  to  tal 
hundred  according  to  the  count  of  each  judge,  and  so  on  until  they  were  thr 

To  disprove  the  evidence  of  Mr.  Rogers  coutc^stee  offers  th 
mouy  of  W.  N.  Portis  aud  George  W.  Priginore.  Mr.  Portis  (p 
aud  91)  states : 

About  8  o'clock  in  the  morning  on  the  day  of  election  there  was  a  com 
crowd  assembled  in  front  of  the  court-hcmse  waiting  for  the  polls  to  be  ope 
but  one  of  the  judges  who  presided  at  the  Sei)tember  election  had  made  his 
ance,  it  became  necessary  to  elect  two  more.  They  were  elected  from  th 
present  at  the  couA-honse.  Mr.  Sam  Franklin  was  one,  and  a  Mr.  C.  \V.  Do 
the  other,  who  were  both  present  at  the  time  of  their  election.    Then  the  p< 
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ed  JD  regular  form  and  the  balloting  coiiimeuced.     As  soou  as  the  court-honse 
were  opened  we  proceeded  tb  the  lower  poll  in  Pine  Blnif,  and  two  of  the  regu- 

idfl^es  being  absent,  two  j  iidges  were  elected  from  the  bystanders.     Mr.  Thomas 

eehee  was  one ;  I  do  not  remember  the  other.     Mr.  M.  K.  Hunter  was  the  regular 

e  present,  both  polls  being  opened  in  an  orderly  and  quiet  manner. 

lestion.  What  have  you  to  say  as  to  the  conduct  of  the  election  on  that  day  as  to 

limess  or  unfairness  ? — Answer.  It  was  a  fair  election  as  far  as  I  observed.     I  saw         . 

le  prohibited  from  voting  on  that  day  that  was  entitled  to  a  vote.  '^ '31^ 

What  evidence  of  intimidation  did  you  see? — A.  None.  '    '*r  i^p^ 


n 


eorge  W.  Prigmore  (page  68)  eays : 

was  the  most  orderly  election  in  Pine  Bluflf  I  have  seen  for  seven  or  eight  years ; 
confusion  about  the  polls.  8Ieiuoi)s*H  Democratic  friends  seemed  to  be  taking  con- 
■able  interest.  I  saw  no  one  taking  any  active  interest  fur  Bradley  except  him- 
Mr.  Rogers,  and  perhaps  two  or  tlireo  colored  men. 

.n  examiuatioii  of  the  testimony  adduced  by  contestant  upon  these 
Its  exhibits  a  failure  to  specity  facts  tending  to  provi^  the  charges 
ged,  except,  perhaps,  that  portion  which  relates  to  tlie  fraudulent 
aging  of  a  ticket  of  a  colored  vocer  by  a  Mr.  Uelz  tin,  which  is  flatly 
tradicted  by  him  (page  93),  and  that  portion  which  relates  to  an  as- 
It  made  on  contestant  by  Mr.  W.  N.  Portis.  A  reference  to  the  tes- 
ony  of  Mr.  Portis  (page  91)  will  show  that  the  assault  was  made  in 
8eqiience  of  insulting  language  used  by  cojitestant  towards  Mr.  Por- 
and  that  the  next  morning  contestant,  upon  retiection,  acknowledged 
iself  in  fault,  and  apologized  for  his  conduct.  As  to  the  manner  of 
Qting  the  votes  in  Vaugine  Township,  it  will  l>e  observed  that  the 
!^  evidence  on  thac  point  is  that  of  a  single  witness,  whose  testimony 
trictly  hearsay,  and  whicli  has  been  too  often  deciided  inadmissible  to 
low  cx)nsidered  an  open  question.  Besides,  the  ballots  are  required 
the  constitution  of  Arkansas  to  be  numbered,  aud  the  number  re 
led  on  the  list  of  voters,  which  are  still  in  the  custody  of  the  clerk  of 

county  court,  in  whose  charge  they  are  phiced  by  law,  after  being 
irely  enveloped  aud  sealed,  and  there  they  are  required  to  remain 
p years  unopened  except  in  case  of  a  contested  election  (constitu- 
i  of  Arkansas,  article  3,  section  3 ;  Statutes  of  Arkansas,  "act  pro- 
ng a  general  election  law,"  page  100,  section  45,  page  109.  section 

One  of  the  poll-books  is  required  to  be  securely  enveloped  and 
ed  by  the  Judges  of  the  election  precinct,  and  delivered  to  the  clerk 
be  county  court ;  the  other  is  left  in  the  custody  of  the  judges,  free 
the  inspection  of  all  persons  (sections  42  and  43).  It  will  thus  be 
I  that  every  facility  is  afforded  by  law  for  the  inspection  of  the  poll- 
ks  and  the  examination  of  ballots,  and  a  fraudulent  count  could 
ly  have  been  detected  and  proven, 
he  same  act,  section  5,  provides  : 

the  court  shall  f;*il  to  tix  a  place  at  which  elections  are  to  he  held  in  any  town 
,  or  to  appoint  judges  of  elections,  or  those  appoint-ed  faU  to  act,  it  shall  he  the 
of  the  slieritf  to  fix  a  place  for  h(dding  the  election  ;  aud  the  voters  when  ansein- 
may  appoint  the  Jnd«;e«j,  who  shall,  in  all  res[)ect8,  perform  the  duties  of  judges 
ection  required  by  law. 

i  thus  appear  thatthe  judges  were  appointed  according  to  law;  that 
e  wa^s  no  serious,  if  any,  intimidation.  The  polls  were  opened  and 
election  conducted  witli  fairness  and  pursunnt  to  law.  So  far  as 
testimony  shows,  there  wiis  no  unfairness  in  counting  the  vote, 
se  being  the  most  essential  requisites  of  a  fair  electioUj  no  cause 
8  far  exists  for  interfering  with  the  vote  of  Vaugine  Township, 
.uother  charge  is  that  the  ballot-boxes  in  Pine  Bluff  and  other  pre- 
Jts  in  Jefferson  County  were  stuffed  by  the  friends  of  contestee,  and 
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tbiis  a  mucli  larger  vote  was  counted  for  him  than  he  actually  receive 
In  support  of  this  charge  the  testimony  of  Daniel  M.  Robinson  is  reli< 
upon,  which  we  deem  proper  to  insert  in  full.  His  testimony  upon  th 
subject  is  as  follows : 

Dan.  M.  Robinson,  a  witness  produced  and  sworn,  testifies  as  follows : 

Question.  WTiat  is  your  name,  age,  residence,  and  occupation  T — Answer.  My  nai 
is  Dan.  M.  Robinson;  am  aged  twenty-four  years;  reside  in  Pine  Bloff,  and  am 
printer. 

Q.  How  long  have  you  resided  in  the  city  of  Pine  Bluflf,  in  the  county  of  Jefiersc 
Arkansas  f — A.  About  sixteen  years. 

Q.  In  what  business  were  you  engaged  in  the  month  of  November,  1878,  ai»d  on  t 
5th  day  of  that  month,  the  day  of  the  last  Congressional  election  ? — A.  I  was  worki: 
in  the  Press  office  of  Major  Newman,  in  Pine  Bluff,  commonly  known  as  the  nev 
paper  office  of  the  Pine  BlulT  Press ;  was  working  as  a  printer  on  that  day. 

Q.  Stat«  whether  or  not  you  know  of  any  election  tickets  having  been  printed 
that  office  on  that  day  with  the  name  of  W.  F.  Slemons  thereon  f«»r  Congress  of  tl 
district? — ^A.  Yes,  sir. 

Q.  Give  as  near  as  yon  can  the  words  printed  on  those  tickets. — A.  To  the  best 
my  recollection  it  was  this:  '*For  Congress  in  the  second  district,  Hon.  W.  F.  81 
UKms.    Against  license.^' 

Q.  How  many  of  those  tickets  were  printed  ? — A.  There  were  between  three  ai 
four  thousand. 

Q.  At  what  time  during  that  day  were  those  tickets  printed  f — A.  Those  I  sii 
were  printed  between  half-past  5  anil  6  o'clock  in  the  evening  of  that  day. 

Q.   Do  you  know  who  got  said  tickets  from  the  printing  office  f — A.  I  can't  say. 
«aw  Col.  George  Haycock,  Maj.  W.  N.  Port  is  folding  up  some  of  the  tickets  on  t 
press. 

Q.  State  all  you  know  about  the  printing  and  distribution  of  those  tickets, — A.  . 
that  time  I  was  working  for  Major  Ncwumn  in  the  Pine  Blutt"  Press  office.  He  ga' 
me  a  ticket  to  set  up — the  ticket  I  have  above  described;  I  worked  off  one  thousai 
•and  was  sent  to  the  rear  of  the  office  by  Mr.  Ryan,  the  foreman  of  the  Press  offi< 
Markev  Bumatt  took  my  place  at  the  job-press  where  the  tickets  were  being  printe 

Q.  riow  long  did  Marcus  Bumatt  work  at  the  printing  of  said  tickets? — A.  I  Ic 
jit  6  o'clock  p.  m.,  and  he  was  still  working  there. 

Q.  Where  is  Marcus  Burnatt  now? — A.  I  think  he  is  in  Philadelphia,  Pa. 

Q.  Do  you  know  who  broughr.  the  job  in  question  to  the  office,  and  who  correct 
the  proof? — A.  I  don't  know  who  brought  the  job  to  the  office,  but  Major  Portia  lU 
Col.  George  Haycock  corrected  the  proof. 

Q.  Did  you  leave  said  printing  office,  and  Burnatt  engaged  in  printing  said  ticket 
before  or  after  sundown  of  that  day  ? — A.  After  sundown. 

Q.  S*tate  whether  or  no  the  parties,  to  wit,  George  Haycock  and  W.  N.  Portia,  we 
folding  up  some  of  the  tickets  alluded  to  above  before  or  after  sundown  ? — A.  Affc 
sundown,  just  as  I  was  leaving  the  office. 

Q.  State,  if  you  know,  who  the  said  George  Haycock  and  W.  N.  Portis  supported 
the  said  Congressional  election — A.  I  can  only  say  that  according  to  my  best  beU 
that  they  supported  W.  F.  Slemons. 

Q.  Can  you  give  the  politics  of  the  Pine  Bluff  Press? — A.  Democratic  at  the  mas 
Lead. 

Q.  Do  yon  know  of  any  circulars  having  been  printed  at  that  office  within  foi 
weeks  previous  to  the  date  last  mentioned,  which  circulars  announced  John  A.  Wil 
iams  as  a  candidate  for  Congress  from  this  district  at  said  election  ? — A.  I  do  not,  m 

Q.  Did  you  see  W.  F.  Slemons  at  the  Press  office  at  any  time  within  a  week  or  ti 
before  the  election  ? — A.  Yes,  sir ;  I  baw  him  there  probably  a  half  dozen  times. 

Cross-examined  by  Col.  Mkt.  L.  Jones  : 

Q.  Who  put  you  on  the  job  of  printing  those  tickets  on  the  5th  of  Novembe 
lrJ7H  ? — A.  Maj.  C.  G.  Newman. 

Q.  What  directions  did  he  give  you? — A.  None  at  all,  only  to  set  up  the  job. 

Q.  Who  was  in  the  office  while  you  were  setting  the  job  up  ? — A.  The  regular  mc 
who  worked  there. 

Q.  Please  name  them. — A.  Sam  Ryan,  Arthur  Murray,  Marcus  Bernath,  Joe  Markoo 
Ambrose  Lynn. 

Q.  Did  these  men,  including  Mr.  Ryan,  the  foreman,  know  that  you  were  settic 
up  this  job? — A.  Don't  know  whether  they  did  or  not ;  suppose  Mr.  Ryan  did. 

Q.  Was  it  regarded  as  a  confidential  job?— A.  All  jobs  are  confidential  when  n 
otherwise  ordered  in  a  printing  office. 

Q.  Was  this  job  put  under  any  particular  secret  instructions  ? — A.  Not  that  I  kn.m 
of— only  the  secrets  that  bind  us  together. 
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<).  At  what  time  was  that  job  brought  to  the  office  T — A.  It  was  brought  there  some 
tixMie  abont  1  or  2  o'clock. 

^.  Who  brought  it  f — A.  Can't  tell  vou,  sir. 

<j.  To  whom  was  the  Job  delivered  f— A.  Dou't  kuow,  sir. 

<).  How  do  you  know  when  it  was  brought  f — A.  M^jor  Newman  handed  it  to  me. 

<i.  What  directions  did  he  give  yon  T — ^A.  He  told  me  to  set  the  iob  up. 

C).  Bid  he  say  when  he  wanted  it  iinished  f — A.  8aid  he  wanted  it  done  some  time 

kt  evening. 
<].  What  time  did  you  set  it  up  f — A.  About  4  o'clock. 

^.  What  time  did  Haycock  and  Portis  read  the  proof? — A.  As  I  was  going  out  the 
.«k  door.    I  think  it  was  a  quarter  or  half  past  4  o'clock. 
^.  Did  yon  come  back  after  you  went  out  of  the  back  door  f — A.  Yes,  sir. 
^.  How  many  of  these  tickets  did  you  strike  oiff — A.  A  thousand. 
^5.  Whtre  did  you  ao  then  f — A.  Went  in  the  back  part  of  the  office. 
^.  What  did  you  do  there  T — A.  Set  up  some  time  type  for  the  paper,  cleaned  up 
**     3t^i>"  and  two  or  three  more  things. 

<^.  AfVliere  did  you  go  then  f — A.  Then  I  went  home,  out  of  the  front  door. 
^I'.  What  time  did  you  go  home  ? — A.  Six  o'clock. 

^.  Where  were  the  tickets  when  you  went  home  f — ^A.  Part  of  them  were  laying  on 
t !::>.«  press,  and  the  boys  were  printing  them  when  I  went  home. 

<J.  How  many  were  worked  off  when  you  left  f — A.  About  a  thousand. 
<J.  Did  yon  see  anything  more  of  the  tickets? — A.  No,  sir. 

<}.  What  had  you  been  doing  before  you  went  to  the  Press  office  f~A.  Can't  tell  you, 
al^KT.    About  three  weeks  before  that  I  had  been  working  at  the  Republican  office. 
<i.  What  was  the  politics  of  the  Republican  office  ? — A.  Independent  Greenback. 
<J.  What  was  your  politics? — A.  Democratic. 

^.  Did  you  not  go  to  Little  Rock  in  July  as  a  representative  from  Jefferson  County 
to  a  supposed  Greenback  convention  ? — A.  I  did  not. 

<).  Did  you  go  to  Hot  Springs  as  such  ? — A.  I  did  not.  I  went  to  the  press  conven- 
t^ton,  and  in  company  witn  Major  Newman,  who  was  editor  of  the  Pine  Bluff  Press, 
"Wlio  was  and  is  a  Democrat. 

Q.  While  at  Little  Rock,  was  there  a  Greenback  meeting  held  ? — A.  Not  to  my 
Icnowledge. 

<}.  Did  yon  send  John  M.  Bradley  the  following  telegram,  to  wit :  **  Greenback  con- 
tention harmonious,  and  all  for  you  "  ? 

(This  question  was  objected  to  by  £.  W.  Martin,  for  contestant,  upon  the  ffoonds 
of  irrelevancy  and  not  respousive  to  the  examination-in-chief,  but  does  not  ol^eot  to 
its  being  answered.) 
A.  I  did  not. 

Q.  Who  did  the  Republican  office  support  for  Congress  ? — A.  John  M.  Bradley. 
Q.  Whose  election  did  you  advocate  T— A.  I  did  not  advocate  anybody.    I  voted  for 
^T,  F.  Siemens. 

<}.  Have  you  any  knowledge  to  what  use  these  tickets  were  put  ? — A.  No  personal 
Lowledge. 

<}.  Do  you  know  that  they  were  ever  taken  from  the  office  ? — A.  I  do  not. 
Q.  Do  you  know  for  what  purpose  they  were  ordered  ? — ^A.  I  do  not. 
^.  Was  the  Press  office  being  run  on  the  day  of  the  election  ? — A.  I  think  it  was. 
^.  Are  you  sure  that  Ryan,  the  foreman,  knew  of  the  printing  of  those  tickets  ?— 
.   I  suppose  he  did.     He  was  around  there  and  saw  me  setting  them  up. 
<J.  Are  you  sure  that  Mi^or  Newman  gave  you  the  job  ? — A.  1  have  already  testified 
that  fact. 

<i.  Are  yon  sure  that  Haycock  and  Portis  read  the  proof  f— A.  Only  this :  They  said 
^"t  was  all  right.  They  were  standing  over  the  job  after  some  of  them  were  struck  off, 
'^ben  they  said  <<  It  is  all  right." 

The  foregoiDg  testioioDy  of  Mr.  Eobinson  is  all  tbat  is  offered  by  con- 
t-eetant  in  support  of  the  charge  under  consideration. 

^  George  Haycock,  one  of  the  persons  mentioned  by  Mr.  Eobinson  in 
^18  testimony  as  engaged  in  correcting  the  proof  aud  folding  the  tickets 
^B  late  as  half  past  4  or  a  quarter  i)a3t  4,  testifies  as  follows : 

Q.  I  see  in  the  testimony  of  Dan  M.  Robinson,  examined  for  contestant,  that  he 
^1-lades  to  a  ticket  transaction,  aud  says  that  you  had  connection  with  it.  I  will  read 
you  a  copy  of  his  testimony  to  see  what  you  have  to  say  about  it.  (Contestee  here 
^^ad  copy  of  his  testimony.) 

CQaeetion  objected  to  by  attorney  for  contestant  for  the  reason  that  this  mode  of 
examination  is  conceived  to  bo  improper.) 

A.  The  morning  of  the  election,  after  the  polls  had  opened,  I  discovered  the  tickets 
^f  Hr.  Siemens  had  not  printed  on  them  ^'for  or  against  license."    I  went  to  General 

H.  Mis.  68 20 
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Portia,  a8  I  understood  he  had  charge  of  Colonel  Sleiuons's  tickets  for  distribatioD,  vaS 
atiked  him  if  he  would  have  auy  objection  to  having  printed  on  them,  or  getting  out 
other  tickets  for  Slemons  with  the  words  ''for  license"  printed  on  them,  if  we  ds^ 
frayed  the  expense  of  the  same.  I  tlien  went  to  Mr.  Ray  and  Mr.  O'ConDell  and  Mr. 
Brock  way,  and  they  contributed  money  to  have  some  tii-kets  struck  oft*.  I  then  went 
up  to  the  printing  office  and  had  a  number  stricken  otf.  I  never  handled  or  dis- 
tributed auy  of  the  tickets.  Parties  wanting  tickets  of  that  kind  daring  the  day  I 
sent  them  to  the  printing  office  for  them.  I  also  got  a  few  slips  printed  wiUi  ib* 
words  ''for  license"  on  them,  to  be  pasted  on  the  tickets  that  had  not  these  words- 
upon  them.  I  was  not  at  the  printing  office  or  near  the  printing  office  after  3  o'clock 
in  the  afternoon. 

Q.  Do  you  know  what  time  these  tickets  were  pi;inted? — A.  I  went  to  the  printing 
office  between  9  and  10  oVlook  in  the  morning,  and  ordered  the  tickets  printed.  1 
went  back  between  10  and  11  o'clock,  and  some  of  the  tickets  which  I  had  ordered 
were  printed.  I  left  word  that  if  any  one  called  for  these  kind  of  tickets  for  disiribo- 
tion  to  let  them  have  them. 

Q.  Is  that  all  the  tickets  you  had  anything  to  do  withf — A.  That  is  all  the  tickets- 

I  had  anything  to  do  with. 

Q.  Why  were  yourself,  Kay,  O'Connell,  and  Brockway  interested  in  having  "for 
license  "  on  the  tickets  f — A.  Because  we  were  engaged  in  the  liqoor  trade ;  that  was* 
the  day  prescribed  for  the  local-option  election. 

Q.  You  state  in  your  direct  examination  that  yon  gave  an  order  to  have  tickets 
printed  with  the  words  "  for  license "  on  them,  and  t^t  you  went  there  between  ^ 
and  10  o'clock  in  the  morning  and  left  the  order  and  went  back  between  10  and 

II  o'olock  and  found  some  of  the  tickets  were  printed,  and  state  you  never  handled 
or  distributed  any  of  the  tickets,  and  left  the  printing  office,  and  did  not  return  thens 
after  3  o'clock  in  the  afternoon;  were  you  there  after  11  o'clock  on  that  dayt — A.  I 
think  I  went  up  there  after  that  time,  but  not  after  3  o'clock  of  that  dav. 

Q.  Were  the  tickets  printecl  when  you  were  there  the  last  time  on  that  day  t-^A* 
There  were  some  printed.  I  did  not  take  the  interest  in  looking  after  the  tickets  after 
giving  the  order,  for  when  I  came  down  town  I  found  a  number  had  been  writing  on 
the  bottom  of  the  ticket  the  words  "  for  license,"  and  some  of  the  parties  interested 
in  voting  for  license  thought  they  would  make  their  tickets  answer  the  purpose,  bat 
I  did  send  parties,  or  inform  interested  parties,  that  I  had  left  the  order  for  the  ticket* 
to  be  printed,  and  if  they  wanted  them  to  send  after  them. 

Q.  How  many  tickets  did  you  order  printed  1 — A.  I  dou-t  know  the  niimber.  I  left- 
five  dollars  to  pay  for  the  printing. 

Q.  What  arrangement  had  you  for  distributing  these  tickets  f — A.  I  had  left  word 
with  Rsy,  Mr.  Brockway,  and  Mr.  O'Connell  where  they  were.  I  made  no  other 
arrangements. 

Q.  Were  these  tickets  ever  distributed  f — A.  I  do  not  know. 

W.  N.  Portis,  auother  of  the  per80U8  uieutioaeil  in  the  testimooy  of 
Mr.  Robinson  as  connected  with  the  ordering  and  folding  tickets  attha 
late  hour  mentioned,  testities  as  follows : 

Q.  8tato  the  particulars  of  the  tickets  struck  off  at  the  Press  office  for  you  on  th# 
day  of  the  election  f — A.  There  being  a  great  many  tickets  destroyed  during  an  eleo* 
tion  here,  we  have  generally  had  a  lai-ge  number  of  tickets  struck  off;  and  daring  the 
day  of  the  election  my  attention  was  called  to  the  fact  that  no  tickets  were  straw  off 
with  "for  or  against  license  "  on  them.  I  told  Mr.  Haycock  to  go  amongst  the sakKm- 
men  of  the  towu  and  get  up  a  collection  and  have  a  large  number  of  tickets  struck  off 
with  the  words  "  For  license  "  on  them  ;  I  also  went  to  the  office  to  see  that  it  was 

Eroperly  done;  afterwards  I  found  out  that  they  were  destroying  the  tickets  in  th« 
ouses  at  which  they  were  left  and  defacing  them ;  I  told  him  that  probably  we  had 
better  have  more  of  them  struck  off;  do  not  know  whether  he  did  or  not. 

Q.  What  time  did  you  get  last  tickets  from  Press  office  on  that  day  t — A.  About  4 
o'clock ;  don't  remember  the  exact  time  ;  they  were  i.estroying  them,  and  we  would 
send  and  get  them. 

G.  G.  Newman,  proprietor  of  the  Press  office,  and  auother  of  the  per- 
sons mentioned  by  Mr.  Eobinson  in  connection  with  the  printing  of  the 
tickets,  testifies  as  follows : 

Q.  I  notice  in  the  testimony  of  Dan.  M.  Robinson,  taken  for  the  contestant,  that  h» 
alludes  to  the  printing  of  some  tickets,  on  the  day  of  the  Congressional  election,  si 
your  office ;  if  you  remember  anything  of  the  printing  of  said  tickets,  state  it  tally. — 
A.  There  were  no  tickets  printed  in  my  office  after  noon  on  the  day  of  the  Congres- 
sional election,  that  I  know  of,  whatever;  I  have  no  recollection  of  giving  Robinson 
any  ticket  to  print  at  all.     Mr.  8.  C.  Ryau  was  the  forenmu  of  the  office,  and  I  always 
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turn  over  work  that  I  receive  to  him,  if  present;  if  not  preseut,  I  turn  it  over  to  the 

/oreinan  of  the  news  department,  Mr.  Arthur  Murray,  who  has  been  with  me  for  many 

.rears.    Bnt  Mr.  Ryan  was  at  the  office  during  the'workiuir  hours  of  the  day  men- 

tiooed.    Colonel  Haycock  did  give  me  an  order  for  some  ticKets  with  Slemons's  name 

00,  aud  at  the  bottom  were  the  words  ^*  For  license.'^     Ho  paid  me  for  the  tickets, 

Atating  at  the  same  time  that  the  managers  who  had  had  Slenions*s  tickets  printed 

lia4l  overlooked  the  liqnor-license  question,  aud  he,  being  a  li<]nor  dealer,  felt  inter* 

wted  in  getting  the  voters  to  vote  for  license. 

And  farther  deponent  saith  not. 

^n  exaininatiou  of  the  entire  testimony  on  thin  point,  when  sabmitted 
to  the  well-known  rales  for  testing  its  weight  and  conclusiveness,  clearly 
shows  that  not  the  slightest  pretense  exists  in  support  of  the  theory 
couteuded  for  by  contestant.    The  object  in  having  the  tickets  printed 
is  fully  and  satisfactorily  explained ;  the  time  they  were  printed  is  ilso 
shown,  and  any  suspicion  that  might  be  created  by  the  testimony  of  Mr. 
Robinson  that  they  were  printed  or  used  for  an  illegal  purpose,  is,  we 
think,  dispelled  by  the  testimony  of  Haycock,  Portis,  and  Newman. 
Besides,  if  a  suspicion  really  existed  that  any  ballot-box  contained  mor& 
votes  for  contestee  than  were  actually  polled,  the  ballots  and  poll-books, 
^H>  far  as  the  testimony  shows,  are  still  in  existence,  in  charge  of  the 
proper  officers :  and  an  examination  andcomparison  would  have  readily 
t4*8ted  the  trutu  or  falsity  of  contestant's  charge.    The  weight  and  force 
of  the  testimony  given,  we  think,  imposed  that  duty  upon  contestant. 
-It  will  be  observed  contestant  claims  he  was  the  choice  of  the  Repub- 
lican and  Greenback  parties,  and  received  their  full  vote  in  the  district, 
^nd  particuliirly  in  the  county  of  Jefferson,  and,  therefore,  there  must 
^ave  been  a  fraudulent  counting  of  the  ballots,  as  the'returns  show  he 
I'^ceived  a  smaller  vote  than  that  conceded  to  the  Republican  party 
^loiie ;  and  hence  it  is  insisted  he  should  be  credited  with  the  full  Repub- 
licHu  vote  cast  at  previous  elections.    It  is  hardly  necessary  to  say  that 
ixu  warrant  exists  for  such  a  claim,  aud  if,  under  any  circumstatices,  it 
^uld  be  maintained,  a  brief  examination  of  the  facts  elicited  by  the  ties- 
^iuiony  will  show  his  claim  to  be  based  on  false  premises. 

All  the  witnesses  agree  that  a  very  small  vote  wi\H  polled  throughout 

^^e  district,  some  estimating  it  between  one-half  and  two-thirds  of  a  full 

^ote;  that  great  apathy  existed  among  the  people;  no  extended  can- 

^a^  had  be^n  macle;  few  public  meetings  held;  no  excitement  or  en* 

^bu^iasm  prevailed;    that  the  previous  county  election  in  Jefferson 

^oonty  had  its  influence  in  the  Congressional  election,  many  Republi- 

^^U8  having  supported  contestee  who  voted  with  the  Democrats  at  the 

Px*evioQ8  election,  in  support  of  the  compromise  ticket.    Contestant  was 

^ot  the  nominee  of  the  Republican  party,  and,  while  canvassing,  de- 

^<>UDced  both  the  Republican  and  Democratic  parties,  asserting  that  be 

^longed  to  neither,  and  while  witnesses  for  contestant  declare  their 

^lief  that  he  received  the  vote  of  the  liepublican  party,  not  one  baz- 

^1^^  the  assertion  that  a  full  vote  was  cast,  but  venture  the  opinion 

that  upon  a  full  vote,  a  fair  election,  and  a  proper  count,  contestant 

^ould  receive  the  Republican  vote,  while,  on  the  other  hand,  it  is  in 

^^idence,  by  both  Democrats  and  Republicans,  that  many  prominent 

^i^U  leading  Republicans,  their  names  being  given,  warmly  supported 

^^^tefttee ;  that  contestant  was  obnoxious  to  a  considerable  portion  of 

the  Rcpablican  i>arty. 

It  seems  hardly  probable  from  these  facts,  and  the  additional  one  as 
t^tified  to,  that  the  Democratic  majority  in  the  district  at  a  previous 
^^ection  for  governor,  upon  a  test  vote,  was  about  2,500  (page  95).  that 

L      ^utestant  would  receive  the  full  strength  of  a  party  he  openly  de- 

I      ^ounoed,  and  to  which  he  denied  allegiance. 

J 
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We  append  the  testimony  of  H.  King  White  (pages  96  and  97)  npoi 
this  point,  as  it  is  more  fall  than  that  of  any  other  witness,  and  clearly 
states  the  causes  which  contributed  to  the  result : 

Q.  Taking  the  Republican  strength  as  a  basis  of  Jefferson  County,  is  there  any  rea 
son  why  John  M.  Bradley  should  claim  the  usual  fiepublican  majority  there  f — A.  Then 
was  none ;  on  the  contrary,  a  great  many  of  the  prominent  Republican  leaders  of  th< 
county  were  openly  pronounced  against  him. 

Q.  Taking  the  certified  vote  for  Congress  at  that  election,  showing  1,570  for  Bradley 
ana  1,189  for  Slemons  in  that  county,  would  you  deduce  from  it  any  evidence  what 
ever,  from  your  knowledge  of  Bradley's  strength  and  influence,  of  any  nufairuess  ii 
favor  of  Slemons  as  against  Bradley  ?— A.  I  would  not;  and  I  ascribe  that  result  to  th< 
following  reasons:  The  only  approach  to  anything  like  a  full  vote  in  any  of  the  voting 
precincts  in  the  county  was  at  the  Vaugine  Township  boxes.  The  falling  off  at  th( 
other  precincts  was  more  than  an  average  of  one-half  as  compared  with  the  Septem 
ber  election,  and  almost  entirely  of  Republican  votes,  Slemons  receiving  at  nearly 
every  precinct  the  full  party  vote,  and  in  many  instances  more  than  the  party  vote 
I  calculate  that  there  were  2,000  Rebublican  votes  in  the  county  not  offered  ontha: 
day  at  all.  Never  since  the  senaration  of  the  State  and  Congressional  elections  has  th< 
Republican  [>arty  polled  its  full  strength  in  a  Congressional  election  ;  Clayton  did  noi 
receive  it  in  1874,  nor  Snyder  in  le76. 

Q.  From  your  knowledge  of  the  strength  of  Bradley  and  Slemons  in  the  district,  what 
do  you  thioK  of  the  vote  as  returned,  as  shown  by  certified  al>stract  of  same  herewitl 
submitted  and  marked  Exhibit  *'  A  "  for  reference  and  for  the  purpose  of  your  depo 
sition  f 

(This  question  is  objected  to,  as  the  abstract  is  not  the  best  evidence.) 

A.  From  this  abstract  shown  me,  Bradley  polled  nearer  the  Republican  vote  ii: 
Hempstead  and  Ouachita  Counties;  Slemons  polled  the  fullest  Democratic  vote  ir 
Jefferson  and  Nevada  Counties;  the  largest  falling  off  in  the  Republican  vote  was  it 
Chicot,  Lincoln,  and  Jefferson ;  the  largest  proportionate  increase  for  Bradley  was  ir 
Dorsey  County;  the  largest  loss  for  him  was  in  Chicot  County.  The  only  gain  that 
SlemMis  makes  ia  any  county  is  in  Jefferson.  This  abstract  shown,  except  in  the 
instances  referred  to  in  this  answer,  a  large  falling  off*  in  every  county.  There  is  not 
a  county  where  its  full  vote  was  polled  in  that  election. 

Q.  Can  you  account  for  that  faUing  ofl  t  If  s'^,  do  so. — A.  I  account  for  that  falUnji 
oft* for  two  reasons;  first,  that  in  September,  two  mouths  preceding,  there  had  been  a 
canvass  for  State  and  county  oflicers,  in  which  the  people  had  been  worked  up  to  the 
highest  pitch  of  excitement  on  account  of  local  questions,  and  when  the  reaction  sel 
in,  and  in  the  absence  of  an  active  and  vigorous  canvass  by  either  candidate  for  Con- 
gresSi  that  interest  was  not  awakened  to  get  out  the  full  vot« ;  second,  it  was  a  general 
belief  among  Democrats  that  the  district  was  Democratic  and  that  Slemons  would  be 
elected ;  third,  there  was  no  Republican  candidate  in  the  field ;  and,  fourth,  there  wai 
no  Greenback  party  in  the  district. 

Q.  Measuring  the  returns  from  your  knowledge  of  the  district,  what  nofaimess  dc 
they  indicate  t — A.  There  are  no  indications  of  unfairness  in  my  mind,  for  the  reasoi 
that  two  years  preceding  this  election,  in  the  contest  between  Snyder  and  Slemons, 
when  the  issue  was  fairly  made  between  the  Democratic  and  Repablican  parties,  Sny- 
der polling  about  2,300  majority  in  Jefferson  County  and  upwards  of  1,000  in  Chicot, 
Slemons  still  received  about  1,300  majority  in  the  district,  and  if  the  falling  off  of  the 
Republican  vote  in  these  two  counties  last  mentioned  is  considered,  it  is  more  than 
Slemons's  increased  majority  two  years  ago. 

Q.  In  Lincoln  County,  do  you  know  any  particular  reason  why  Bradley  did  not 
reach  the  Republican  strens^th  of  that  county  f — A.  I  know  that  J.  J.  Julyn,  the  conntj 
clerk,  and  C.  W.  Freddy,  the  county  judge,  two  prominent  and  leading  Republicam 
in  that  county,  ojienly  espoused  the  cause  of  Slenionn,  and  on  the  day  of  the  electioi 
were  at  Auburn  precinct,  the  largest  Republican  polling  place  in  that  county,  and  can- 
vassed and  actively  exerted  tbemslves  to  secure  the  Republicans'  votes  lor  him  at 
that  box. 

Q.  Can  you  name  any  leading  Republicans  in  Jeffei'son  County  who  supported  Slem- 
ons f — A.  I  think  I  can. 

Q.  Please  do  so. — A.  Among  the  white  Republican  leaders,  George  Haycock,  thi 

Sostmaster;  John  M.  Clayton,  sheriff;  G.  W.  Prigmore,  circuit  court  clerk;  A.  £ 
leansly,  deputy  countv  clerk  ;  Frank  Silverman,  ex-county  judge ;  J.  F.  Vaughn,  ex. 
sheriff*.  Among  the  colored  ones  there  were  so  many  that  I  remember  but  few.  I>owi 
at  Victoria  Township,  where  I  was  on  tbat  day,  there  Taylor  Daniels,  Aaron  Andec 
son,  William  Marsh,  William  Conelly,  Jordan  Dickinson,  Henry  Jones,  and  a  niuobfle 
of  others.  In  Vaugine  Township  I  was  not  present  on  tne  day  of  the  election,  but  o'< 
the  evening  before  that  day  I  heard  an  expression  of  sentiment  amongst  prominenK 
colored  men,  and  was  informed  that  they  advocated  the  election  of  Slemons  on  tte 
election  day.  Prominent  among  those  I  might  mention  D.  A.  Robinson,  Zach  SimjB 
BOD,  Louia  Martin,  R.  A.  Daurau,  John  Ellis,  D.  F.  Tillman,  and  many  others. 
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Complaint  is  also  made  by  contestant  that  the  vote  of  Melton  Town- 
8liip  was  not  counted. 

The  testimony  shows  that  a  short  time  before  sunset,  the  time  fixed 
fox  closing  the  polls,  one  of  the  judges  of  the  election,  J^  D.  Currie,  was 
tbTeatened  with  an  arrest  by  a  United  States  deputy  marshal  unless 
th.«  polls  were  then  closed  and  the  votes  counted ;  that  quite  a  number 
o:^  colored  men  crowded  around  the  polls,  some  with  guns  in  their 
1:1  stands,  and  others  having  them  stacked  within  a  convenient  distance,  a 
^m^ard  being  placed  over  them ;  that  such  was  the  demonstration  the 
jxKlges  considered  it  unsafe  to  remain  and  accordingly  left,  the  ballot- 
l>ox  having  been  thrown  out  to  one  of  the  colored  men,  a  supervisor  of 
t±^«  election  for  that  precinct,  which  was  afterwafds  returned  to  its  place 
t»X^>on  the  table.    After  the  judges  had  proceeded  a  short  distance  they 
(^onelnded  to  return  and  endeavor  to  count  the  votes.     Upon  their 
torn  it  was  ascertained  the  deputy  marshal  had  left,  that  the  ballot- 
was  in  the  possession  ot  the  colored  men,  who  asserted  their  in- 
t^Mition  of  retaining  it,  and  such  was  the  excitement  it  was  believed  to 
unsafe  to  remain  longer,  and  the  judges  accordingly  left.    (Pages  86, 
',  88,  and  89.)    Mr.  Nixon,  one  of  the  judges  of  the  election  at  this 
p>x*ecinct,  estimates  the  vote  ca«t  at  about  115. 

There  is  no  pretense  that  the  election  was  an  unfair  one,  or  that  the 
v^oters  were  intimidated,  nor  is  there  a  particle  of  evidence  connecting 
<^ontestee  or  any  of  his  friends  with  the  transaction.    The  county  clerk, 
^Xt.  Nivens  (page  36),  testifies  that  the  ballot-box  was  brought  to  him 
^y  a  United  States  deputy  marshal  securely  locked,  and  still  remains  in 
tliat  condition.    It  is  not  pretended  that  the  ballot-box  had  been  tam- 
pered with,  and  the  vote  could  easily  have  been  ascertained  had  the 
proper  exertion  been  made.    It  also  appears  there  were  no  returns  from 
Barraque  or  Dunnington  Townships,  the  inference  from  the  testimony 
^^>eing  that  no  election  was  held  in  either  of  those  townships,  and  no 
reason  is  assigned  for  the  failure  to  hold  an  election.    It  will  not,  how- 
ever, be  seriously  contended  that  the  result  of  the  election  can  in  any 
'iianner  be  affected  by  the  failure  of  these  townships  to  hold  an  election. 
In  Washington  Township  it  appears  from  the  evidence  that  an  elec- 
tion was  held,  and  that  the  judges,  while  on  their  way  with  the  ballot- 
tK>x  to  make  return,  were  assaulted  by  masked  men  and  the  ballot-box 
^as  taken  from  them.    It  does  not  appear  who  those  men  were,  nor 
^liat  their  party  aflSliations,  nor  can  any  presumption  arise  from  the 
^^lative  strength  of  the  political  parties  to  which,  if  to  either  party, 
tliose  desperadoes  belonged,  as  the  testimony  shows  (page  192)  that  the 
strength  of  the  Democratic  and  Republican  parties  in  that  precinct  was 
^bout  equal.    Hence  neither  party  can  be  held  responsible  for  the  dls- 
Si^aceful  and  criminal  act,  nor  can  the  result  be  in  any  way  affected. 

We  come  now  to  the  consideration  of  the  most  important  point  made 
^y  contestant  in  his  brief  and  argument,  the  circulation  of  false  and 
ft*audulent  posters  in  Chicot  County  a  few  days  before  the  election,  an- 
nouncing John  A.  Williams,  a  well-known  Republican,  as  the  candidate 
^f  that  party  for  Congress  in  that  district.  The  object  was  evidently  to 
deceive  the  Republican  party  in  that  county,  and  thus  induce  that  vote 
^o  be  cast  for  Williams,  and  to  lessen  the  vote  it  was  supposed  would 
^tiherwisehave  been  cast  for  contestant.  It  was  a  shallow  device,  dishon- 
^i^ble  to  those  engaged  in  the  transaction,  and  deserves  the  emphatic  con- 
demnation of  every  friend  of  free  and  fair  elections;  and  if  the  testimony 
^as  sufficient  to  establish  the  complicity  of  contestee  with  an  act  so  dis- 
*^onorable,  and  we  were  satisfied  that  its  effect  upon  the  voters  produced 
^  lesult  different  from  that  which  otherwise  would  have  occurred^  we 
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would  not  hesitate  to  recommend  that  the  election  be  set  aside  anc 
new  one  ordered. 

The  evidence  u])on  this  point  is  substantially  that  there  were  print 
at  the  office  of  tlie  Pine  Blutf  Press,  which  supported  contestee  in  t 
Concessional  canvass,  a  number  of  posters  or  circulars,  without  a 
thority,  announcing  Jolin  A.  Williams  as  the  Eepublican  candidate 
Congress,  and  urging  the  party  to  rally  to  his  su})i)ort. 

These  j)OSters  were  left  at  the  Planters'  House,  in  the  city  of  Pine  Bl 
(at  which  house  contestee  was  at  the  time  a  guest),  for  a  friend  and  si 
porter  of  contestee.  On  the  Wednesday  before  the  election  contest 
and  one  Dawson,  who  circulated  these  posters  in  Chicot  County,  wi 
seen  conversing  togetlier  at  the  depot  a  few  minutes  prior  to  the  depa 
ure  of  Dawson  on  his  mission.  The  subject  of  their  conversation  ist 
revealed  by  the  evidence,  nor  is  there  sufficient  to  connect  the  e< 
testee  with  the  transaction.  Samuel  C.  Ryan,  foreman  in  the  Pi 
Bluflf  Press  office,  states  his  belief  that  H.  King  White  directed  t 
printing  of  the  posters,  and  that  the  original  was  in  his  haudwi 
ing  (page  30).  IMr.  White  states  (page  100)  that  he  has  no  recolleeti 
of  ordering  the  printing  of  the  posters;  that  he  never  saw  but  one  cof 
and  that  was  at  the  Press  office ;  that  he  does  not  know  who  wrote  t 
original ;  did  not  see  the  same  delivered  to  the  printer,  and  does  i 
remember  any  conversation  with  contestee  upon  the  subject ;  bnt  had 
indistinct  recollection  of  having  had  a  conversation  with  Dawson,  t 
cannot  give  the  details. 

It  is  contended  by  contestant  that  the  conclusion  is  irresistible,  tn 
the  evidence,  that  contestee  was  a  party  to  this  dishonorable  tranaactic 
The  evidence  of  Mr.  White,  above  i-ecited,  must,  we  think,  satisfy  eve 
reasonable  mind  that  contestee  and  White  had  no  conversation  togetli 
apon  the  subject ;  and  if  contestee  knew  of  the  printing  and  circulati< 
of  the  posters  it  is  to  be  inferred  alone  from  the  fact  that  be  was  a  giK 
at  the  Planters'  House  when  the  circulars  were  delivered  there  from  t 
printing-office,  and  the  further  fact  that  he  and  Dawson  were  seen  ec 
versing  together  at  the  depot  just  prior  to  the  departure  of  the  latt 
on  his  way  to  Chicot  County.  We  submit  that,  in  the  absence  of  din 
testimony  implicating  contestee,  the  circumstances  detailed  are  not 
sufficient  weight  to  warrant  the  inference  contestant  draw8  from  the 

But  let  us  pursue  the  subject  a  little  farther  and  learn,  if  we  can,  wfa 
was  the  probable  effect  produced  upon  the  voters  of  Chicot  County^  ai 
in  doing  this  we  shall  embrace  the  testimony  taken  out  of  time,  and 
the  admission  of  which  objection  was  made,  remarking,  however,  tii 
notwithstanding  contestee,  in  his  oral  argument  before  the  commits 
waived,  as  far  as  he  was  able  to  do,  all  objection  to  its  consideratic 
the  people  of  the  district  have  interests  and  rights  which  cannot  be  th 
taken  from  them.  If,  as  is  so  strongly  contended,  contestant  was  t 
acknowledged  candidate  of  the  Republican  party  in  the  entire  distrii 
and  the  conlial  support  of  the  party  had  been  decided  upon,  it  seei 
hardly  probable  that  so  transparent  a  trick  could  have  had  any  decid 
influence  in  perplexing  or  confusing  any  considerable  numberof  votei 
especially  as  the  announcement  of  Williams  as  a  candidate  of  the  par 
emanated  fi*om  a  single  individual,  unauthorized  by  any  position  he  he 
to  speak  for  tlie  party,  and  as,  in  the  only  county  where  the  announc 
ment  was  made,  it  was  at  once  denounced  as  a  fraud,  and  as  two 
contestant's  witnesses  state  it  was  so  used  as  to  advance  the  interest 
contestant. 

We  assume,  so  far  as  the  testimony  shows,  that  Dawson  alone  ga^ 
currency  to  the  announcement,  as  he  circulated  the  posters,  which  we^ 
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;aiile<l  by  a  letter  written  by  him  to  one  Holland,  and  wbich  is  as  fol- 
Jows: 

Luna  Landing,  Ark., 

Nwemher  2,  1878. 

Dkar  Holland:  On  the  ovo  of  the  election  the  Republicans  have  concluddd  to 
^ting  oQl  a  candidate.  The  circularH  and  tickets  will  speak  for  themselves,  I  send 
^on.  I  am  sick  and  will  take  boat  to-night  for  Arkapolis,  otherwise  I  most  certainly 
should  have  come  to  the  village.  Do  all  you  can.  We  think  Bradley  has  made  split 
•  enough  by  proper  work  to  get  our  men  in.  Regards  to  all.  Do  all  yon  can.  Would 
like  to  have  seen  yon.  Come  up  soon  as  possible. 
Yours,  as  ever, 

RICH.  H.  DAWSON. 

John  E.  Bradley,  a  son  of  contestant,  the  first  witness  introduced  on 
"this  subject,  and  to  whose  testimony  the  objection  above  mentioned 
^oes  not  apply,  says  he  found  the  printed  posters  in  Arkapolis,  Chicot 
Hyoauty,  and  was  aidvised  they  were  circulated  by  Dawson  ;  that  he  ar- 
xived  in  the  county  on  Wednesday  night,  and  left  the  next  Sunday 
in(H*ning  before  the  election ;  that  he  distributed  tickets  on  behalf  of  his 
iiather;  and  that  he  denied  the  validity  of  the  posters  while  in  Ohieot 
<k>unty.  It  therefore  appears  the  antidote  soquickly  followed  the  poison 
^at  no  serious  effect  could  have  been  produced. 

H.  W.  Graves,  a  witness  for  contestant,  says  he  was  in  the  southern 
part  of  Chicot  County  most  remote  from  Pine  Bluff  on  the  day  of  the 
•election  (where  it  is  to  be  presumed  the  injury  to  contest-ant  would  have 
been  the  greatest),  and  that  the  ]K)8ter8  and  printed  tickets  with  the 
oiiMne  of  Williams  upon  them  led  to  confusion,  and  were  the  means  of 
Iceeping  a  great  many  Republicans  from  the  [lolls ;  that  no  votes  were 
there-east  fbr  Williams,  and  witness  asserted  his  belief  that  the  posters 
4iiiuoancing  Williams  as  a  candidate  were  a  fraud  (page  43),  and  were  so 
generally  regarded  by  the  Republicans.  On  cross-examination  he  states 
-a  very  small  vote  was  ]>olle<l  at  the  election  on  November  6, 1878 ;  that 
Bradley  in  July  made  the  only  speech  in  Chicot  County,  nor  were  there 
any  public  gatherings  in  regard  to  this  special  purpose  (the  Congres- 
4)ional  election) ;  that  the  Republicans  of  Chicot  County  are  mostly  of 
tl|e  laboring  class,  and  fix)m  August  to  November  are  mostly  confined 
to  tbeir  crops.  He  further  states  that  the  use  he  made  of  these  posters 
bad  an  iufiuence  for  Bradley. 

George  T.  Wilkinson,  a  witness  for  contestant,  states  there  was  a 
fliarked  indifference  by  the  people  generally  of  Chicot  County  as  to  the 
tresult  of  the  late  Congressional  election  up  to  a  late  hour,  and  that  the 
increased  interest  at  this  late  hour  was  shown  by  the  Republicans. 

S.  H.  Holland  testifies  also  that  the  posters  had  a  tendency  to  con- 
fuse the  voters,  and  prevented  quite  a  number  from  voting. 

This  evidence  fails  to  satisfy  us  that  the  circulation  of  the  ]>08ters  pro- 
4iiioed  any  considerable  effect  upon  the  voters ;  certainly  not  to  the  ex- 
tent of  preventing  any  great  number  from  voting.  The  general  apathy 
and  indifference  to  the  result,  testified  to  by  contestant's  witnesses, 
dearly  and  satisfactorily  indicate  the  reason  for  the  smallness  of  the 
vote,  and,  in  connection  with  the  testimony  of  other  witnesses  heretofore 
aUoded  to,  afford  the  only  satisfactory  answer  to  the  question  why  con- 
teetant,  claiming  to  be  the  Republican  candidate,  received  so  cold  a  sup- 

Eort  from  the  party.    The  total  vote  received  by  Williams  was  cast  for 
im  in  Chicot  County  and  reached  the  number  of  ninety. 
Suppose  we  assume  (which  is  by  no  means  certain)  that  the  ninety 
votes  cast  for  Williams  would  otherwise  have  been  given  to  contestant. 
We  haye  no  means  of  computing  the  number  who  were  so  much  con* 
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fnsed  as  to  prevent  them  from  voting  for  contestant,  as  the  testimon; 
affords  no  light  whatever  upon  the  subject.  It  is  entirely  a  matter  o 
conjecture,  a  mere  guess,  as  liable  to  be  wrong  as  right,  and  in  view  c 
this  state  of  the  evidence  contestant  insists  it  is  the  duty  of  the  cciu 
mittee  to  find  that  the  confusion  of  the  voters  was  so  great  as  to  pn 
vent  1,265  Republicans  from  voting  for  him  who  would  otherwise  hav 
done  so,  which,  added  to  the  vote  he  claims  he  should  have  received  i 
Jefferson  and  Hempstead  Counties,  would  be  suflScient  to  overcome  th 
majority  returned  for  contestee ;  not  only  that,  but  to  count  for  him 
number  of  votes  that  were  never  cast  sufficient  for  the  purpose,  and  t 
accord  to  him  the  seat  now  occupied  by  the  sitting  member. 

We  now  come  to  the  testimony  taken  in  Hempstead  County,  which  i 
will  be  remembered  is  subject  to  the  same  objection  heretofore  mei 
tioned.  The  evidence,  however,  shows  (pages  57, 58)  that  the  judges  ( 
the  election  were  not  present  at  polling  place  No.  2  in  Ozan  Town8hi[ 
and  that  the  voters  there  assembled  erroneously  concluded  there  coul 
be  no  election ;  that  350  voters,  with  tickets  for  contestant  in  their  handf 
expressed  a  desire  to  vote  for  him ;  that  at  Saline  precinct  the  polls  wei 
not  opened  for  the  same  reasons;  that  204  voters,  having  tickets  for  coi 
testant,  expressed  their  wish  to  vote  for  him,  making  554  votes  whic 
contestant  contends  should  be  counted  for  him. 

We  concede  there  may  be  circumstances  under  which  a  legal  vote 
being  deprived  of  the  privilege  of  casting  his  ballot,  it  may  nevertheles 
be  counted.  Judge  McCrary,  in  his  work  on  elections,  page  99,  says 
"  To  require  each  voter  belonging  to  a  class  of  exclude<l  voters  to  g 
through  the  form  of  presenting  his  ballot,  and  having  a  separate  rulin 
in  each  case,  would  be  an  idle  and  useless  formality."  But  the  preser 
class  Is  not  of  the  character  entitling  their  votes  to  be  counted.  Th 
voters  assembled  at  the  two  precincts,  in  the  absence  of  the  judges  c 
election,  as  has  been  shown,  could  have  elected  judges  and  i)roceede 
with  the  election.  It  was,  partially  at  least,  their  own  neglect,  arisin 
perhaps  from  an  ignorance  of  the  law,  which  prevented  an  election  bein 
held  in  each  of  the  precincts  named. 

No  fraud,  intimidation,  or  other  misconduct  being  alleged  or  showi 
preventing  the  holding  an  election,  if  the  voters  in  the  absence  of  th 
regularly  appointed  judges  fail  to  avail  themselves  of  the  privileges  tL 
law  affords,  their  votes  cannot  be  counted. 

Assuming  the  testimony  taken  in  Chicot  and  Hempstead  Counties 
and  to  which  objection  was  made,  to  have  been  properly  taken,  we  no^ 
propose  to  make  a  statement  of  the  vote,  as  liberal  as  can  possibly  b 
claimed  for  contestant  upon  consideration  of  the  entire  testimony,  an< 
upon  the  premises  laid  down  by  him  ;  not,  however,  conceding  the  co] 
rectness  of  his  premises  or  the  conclusions  deducible  therefrom. 

Suppose,  then,  we  concede  to  contestant  700  additional  votes  in  Vai 
gine  Township,  which  is  a  large  estimate  even  upon  his  own  assnm] 
tion,  and  also  the  entire  vote  cast  in  Melton  Township  and  not  coantei 
without  conceding  a  single  vote  to  contestee,  and  also  600  additiom 
votes  in  Chicot  County,  including  the  90  votes  cast  lor  Williams,  an 
assuming  that  they  would  have  been  cast  for  contestant  except  for  tl 
circulation  of  the  false  posters  announcing  Williams  as  the  candidal 
of  the  Republican  party,  and  also  the  554  votes  in  Hempstead  Count 
at  the  two  precincts  in  Saline  and  Ozan  Townships,  where  no  electio 
was  held,  assuming  that  554  legal  voters  at  those  precincts  would  haT 
voted  for  contestant,  and  that  not  a  vote  would  have  been  cast  for  coi 
testee,  and  the  result  will  be  found  still  showing  a  considerable  mi^orit 
for  contestee,  as  will  appear  from  the  following  statement : 
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Majority  returned  for  contestee 2,827 

Additional  votes  for  contestant  in  Vangine 700 

Additional  votes  for  contestant  in  Melton 115 

Additional  votes  for  contestant  in  Chicot  County 600 

Additional  votes  for  contestant  in  Hempstead  County 554 

l,961> 

Majority  still  remaining  for  contestee 858 

No  calcnlation  we  can  make,  based  upon  the  testimony,  even  admit- 
ti  Dg  that  to  which  objection  is  made,  will  warrant  the  conclusion  that 
contestant  is  entitled  to  the  seat  now  occupied  by  the  sitting  member. 
We  therefore  are  of  the  opinion  that  the  contestee  is  entitled  to  re- 
ta.iD  the  seat  he  occupies,  and  recommend  the  passage  of  the  following 
resolution : 

Resolv^dj  That  William  F.  Slemons  is  entitled  to  retain  the  seat  he 
now  occupies  as  Representative  from  the  second  Congressional  district 
io  the  State  of  Arkansas  in  the  Forty-sixth  Congress. 
All  of  which  is  respectfully  submitted. 

SAM'L  L.  SAWYER. 
WILLIAM  M.  SPRINGER. 
WALPOLE  G.  COLERICK. 
F.  E.  BELTZHOOVER. 
ALVAH  A.  CLARK. 
EMORY  SPEER. 
E.  C.  PHISTER. 
R.  F.  ARMFIELD. 
VAN  H.  MANNING. 

W'e  concur  in  the  conclusions  of  law  above  set  forth,  and  also  in  the 
^itolasion  as  to  the  right  of  the  sitting  member  to  hold  his  seat. 

W.  H.  CALKINS. 
E.  OVERTON,  Je. 
W.  A.  FIELD. 
J.   WARREN  KEIFER. 
JOHN  H.  CAMP. 


Mr.  Weaver  submitted  the  following  as  the 
views  of  a  minority: 

February  24, 1880. 

^  oannot  agree  with  the  report  made  by  the  majority  of  the  committee^ 
^^L^the  following  reasons : 

^irst  The  evidence  taken  in  Chicot  and  Hempstead  Counties  was 
taken  after  the  forty  days  from  the  service  of  con tes tee's  answer  on  the 
J^^t^stant  had  expired,  but  no  protest  was  entered  or  made  by  con- 
^^ee,  so  far  as  it  appears  in  the  record,  until  the  depositions  had  all 
P^U  taken,  signed,  and  certified.  Contestee  appeared  and  cross-exam- 
1^^  the  witnesses  without  making  objection.  He  entered  his  objection 
J^st  as  the  depositions  were  ready  to  be  sealed  and  transmitted.  I 
^^bmit  to  the  House  whether  contestee,  by  his  appearance  and  cross- 
examination,  without  objection,  did  not  waive  all  right  to  object  to  the 
^^timony  on  this  ground. 

^  Second.  1  submit  to  the  House  whether,  upon  the  whole  evidence,  it 
^^8  not  api>ear  that  there  were  such  fraudulent  practices,  intimidations.^ 
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and  criminal  means  resort6<l  to  b}'  tbe  contestee's  political  friends  an  to 
render  uncertain  and  doubtful  the  result  of  said  election ;  and  whether 
right,  justice,  a  due  regard  for  law,  order,  and  the  purity  of  tlie  ballot- 
box,  as  well  as  for  the  protection  of  the  ]>eople  of  said  district,  do  not 
demand  that  the  seat  of  contestee  be  declared  vacant  and  a  new  elec- 
tion held  in  conformity  to  law.  Tf  the  House  shall  take  thi^  view  of  the 
case,  I  respectfully  submit  the  following  resolution  for  it^  adoption : 

Resolved^  That  the  seat  now  occupied  by  William  F.  Slemons  as  a 
member  ot  Congress  from  the  second  Congressional  district  of  the  State 
of  Arkansas  in  the  Forty-sixth  Congress  be,  and  the  same  hereby  is, 
declared  vacant. 

Respectfully  submitted. 

J.  B.  WEAVER. 
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HORATIO   BISBEE,  JR.,  vs.  NOBT.E  A.  HUIili. 

Second  Congressional  District  of  FLORroA. 

[n  this  case  the  State  ciDvasning  l>oarfl  rejected  the  vote  of  a  county  on  the  ground 
that  one  precinct  had  made  no  returns. 

7e/d,  That  the  vote  of  a  poll  having  been  ascertained  indispntably  it  mnst  be  counted. 
In  a  contest  before  the  House  of  Representatives  the  vote  shown  by  an  unasaailed 
return  cannot  be  rejected  on  the  ground  of  a  failure  of  some  other  body  to  can- 
vass it. 

V'bere  duly  certified  copies  of  returns,  signed  by  all  the  officers  of  the  election,  per- 
fect in  form,  clear  and  explicit  in  the  statement  of  votes  cast,  are  put  in  evidence, 
they  are  by  law  the  primary  legal  evidence  of  the  votes  cast,  and  unless  assailed 
are  conclusive. 

certificate  of  election  made  in  obedience  to  a  writ  of  mandamus  has  the  same  legal 
force  as  in  any  other  case. 

The  House  adopted  the  report  January  22,  1881. 


LNITARY  18,  1881.— Mr.  Keifer,  from  the  Committee  on  Elections, 

submitted  the  following 

REPORT: 

I-  e  on  El^ctioHSj  to  whom  was  referred  the  contested-election 

C€sjse  of  Horatio  BUbee^  jr.,  against  Noble  A.  Hull,  of  the  second  Oongres- 
wxonal  district  of  the  State  of  Florida,  respectfully  report : 

I?l3at  the  second  Congressional  district  of  the  State  of  Florida  i8  com- 
»^d  of  seventeen  counties;  that  in  the  original  canvass  by  the  State 
ax'd  of  canvassers  of  the  votes  cast  therein  in  the  year  1878  for  Rep- 
ic^iitative  to  the  Forty  sixth  Congress,  the  following  result  appeared: 

Hnll.    Bisbee. 

'V'olusia  County :J67  2W 

S»int  John's  County 5.S8  34« 

Suwannee  County 540  553 

^I^^tnam  Countv.* 616  622 

Orange  County 823  213 

^^aissan  County 622  769 

Jblarion  County 1,008  1,190 

^lamilton  County 609  418 

X>nval  County..*. 1,130  2,214 

Oolambia  County 908  803 

Clay  County 207  112 

•  Bradford  County 697  223 

•  SakerCounty 256  158 

•  l^adeCounty     47  14 

•  AjcherCouuty 1,178  1,745 

Total 9,640    9.628 

l^e  majority  for  Mr.  Hull  was  thus  found  to  be  12.  The  first  canvass 
^^  made  on  December  21,  1878,  by  the  State  canvassing  board,  com- 
^Bed  of  the  secretary  of  state,  the  comptroller,  and  the  attorney  gen - 
*^l  of  the  State  of  Florida ;  and  thereupon,  on  the  same  day,  the 
i^^ernor  of  that  State  issued  to  Noble  A.  Hull  a  certificate  of  election. 
^^cord,  page  500.)  By  virtue  of  this  certificate  Mr.  Hull  was  admitted 
^  *^  seat  in  the  House. 
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It  will  be  noted  that  in  this  first  canvass  the  vote  of  only  fifteen  of 
the  seventeen  counties  was  canvassed ;  that  the  vote  of  Brevard  and 
Madison  Counties  was  not  canvassed. 

The  State  canvassing  board  met  again  on  January  8, 1879,  and,  in 
obedience  to  the  mandate  of  the  supreme  court  of  Florida,  again  can- 
vassed the  vote  of  the  second  district  of  Florida,  and  included  in  the 
canvass  the  returned  vote  from  the  county  of  Madison,  no  return  being 
before  the  board  from  poll  No.  4  of  Madison  County. 

The  vote  thus  canvassed  from  Madison  County  was,  Hull  938,  and 
Bisbee  1,151 ;  majority  for  Bisbee,  213.  The  result  of  this  second  can- 
vass showed  Mr.  Bisbee's  majority  to  be  201,  the  State  board  of  can- 
vassers having  found  and  certitietl  Mr.  Hull's  total  vote  to  be  10,578,  and 
Mr.  Bisbee's  total  vote  10,779.     (Record,  pages  218-220.) 

The  opinion  of  the  supreme  court  of  Florida,  pronounced  by  the  chief 
justice,  on  the  question  of  canvassing  the  vote  of  the  county  of  Madison, 
will  be  found  in  the  record,  page  221. 

On  this  final  canvass  Mr.  Bisbee  applied  to  the  governor  of  Florida 
for  a  certificate  of  his  election,  which  was  referred  by  the  governor  to 
the  attorney-general  of  the  State,  who,  on  January  10,  1879,  gave  his 
opinion  to  the  governor,  favoring  in  most  emphatic  language  Mr.  Bis- 
bee's right  to  such  certificate.  (Record,  page  228.)  Mr.  Bisbee's  appli- 
cation was,  however,  refused. 

The  vote  of  Brevard  County  was  never  canvassed  by  the  State  can- 
vassing board,  for  reasons  assigned  in  writing  by  the  board  on  Decem- 
ber 23,  1878.     (Record,  page  220.) 

Parties  and  their  attorneys  agree  that  poll  No.  4,  Madison  County, 
was  never  returned  to  the  county  canvassing  board,  and  hence  it  was 
never  canvassed ;  and  it  is  in  like  manner  agreed  that  the  true  vote  cast 
at  this  poll  was,  Hull  129,  and  Bisbee  186 ;  majority  for  Mr.  Bisbee,  57. 
(Contestee's  brief,  page  14;  and  Record,  pages  25,  27,  28.) 

It  is  also  proved,  as  admitted,  that  there  was  no  return  of  the  votes 
cast  at  Cow  Creek  precinct,  Alachua  County,  and  that  the  true  vote 
cast  there  was,  Hull  24,  Bisbee  2 ;  Hull's  majority,  22.  (Record,  page 
242 ;  and  contestant's  brief  in  reply,  page  4.) 

It  is  also  an  admitted  fact  in  the  case  that  at  Long  Swamp  or  White- 
ville  poll,  Marion  County,  93  Democratic  ballots  were  fraudulently  sub- 
stituted for  a  like  number  of  Republican  ballots,  thereby  making  a  dif- 
ference in  the  vote  as  canvassed  of  186  votes  against  Mr.  Bisbee. 

The  contestee  (brief,  page  37)  agrees  that  this  fraud  was  committed, 
and  that  at  this  precinct  "  134  votes  should  be  counted  for  contestant 
and  41  for  contestee." 

The  vote  returned  and  canvassed  was  134  for  contestee  and  41  for 
contestant. 

An  agreed  statement  fixes  the  vote  of  Brevard  County  at  116  for  HulL- 
and  41  for  Bisbee.    (Record,  page  487.) 

Assuming  that  the  vote  should  be  counted  as  found  and  agreed  upon, 
as  stated  above,  the  foUowiug  result  is  reached : 

Hnll.       Bisb«e.^ 

Original  canvass  of  State  board 9, 640  9,  QH^ 

Madison  County  as  canvassed  by  State  board,  by  order  of  supreme 

court 938  l.l.'S 

Poll  No.  4  Madison  County 126  18^ 

Add  for  Long  Swamp  or  Wbiteville  poll,  Marion  County 18fc^ 

Cow  Creek  poll,  Alachua  County 24  S 

Brevard  County  as  per  agreement 116  4 

Total 10,«44    11. 

Majority  for  Horatio  Bisbee,  jr 
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Subject  to  a  slight  deduction  to  be  made  for  reasous  hereinafter  given ^ 
3nr  committee  find  Mr.  Bisbee-s  majority  to  be  350. 
The  grounds  for  this  finding  will  be  very  briefly  stated. 

MADISON  COUNTY. 

Without  deciding  the  question  of  the  jurisdiction  of  the  supreme  court 
» issue  a  mandamus  to  compel  the  State  canvassing  board  to  canvass 
le  vote  of  Madison  County,  the  committee,  on  the  returns  and  testi- 
mony now  before  it,  find  that  the  board  had  no  legal  right  to  reject  the 
^turned  vote  of  the  county  in  their  first  canvass,  and  that  Mr.  Bisbee 
now  entitled  to  have  such  vote  counted  for  him. 
The  testimony  discloses  no  objection  to  the  returns,  and  none  is 
Qown  to  exist.  The  returned  vote  of  Madison  County  was  rejected  by 
le  State  canvassing  board  on  the  sole  ground  that  one  of  the  pre- 
nets  (poll  No.  4)  h^  made  no  returns. 

No  case  can  be  found  where  in  a  contest  before  the  House  of  Repre- 
^ntatives  the  vote  shown  by  an  unassaiied  return  has  been  rejected 
Q  the  ground  of  a  failure  of  some  other  body  to  canvass  it. 
The  vote  of  poll  No.  4  having  been  ascertained  indisputably,  it  must 
r  course  be  counted. 

The  contestee  in  his  brief  also  urges  certain  special  objections  to  the 
ote  of  four  voting  precincts  of  Madison  County  being  counted,  but 
Here  is  nothing  in  his  answer  to  base  these  objections  upon,  ana  the 
ridence  does  not  sustain  them. 

The  contestant  stoutly  insists  that  there  should  be  counted  for  him 
82  votes  not  cast  at  a  regular  poll  or  returned  as  required  by  law,  but 
bich  were  cast  for  him  at  a  supplemental  poll  in  district  No.  1  of 
[adison  County. 

It  seems  to  be  shown  that  this  number  of  persons  di<l  not  get  in  their 
^tes  at  this  polling-place,  for  the  alleged  want  of  time  for  the  judges 
>  receive  them.  The  committee  does  not  think,  under  the  proofs,  that 
lese  votes  can  be  counted,  whatever  the  rule  of  law  may  be  in  a  proper 
ise. 

Long  Swamp  and  Cote  Creek  polls. 

No  further  remark  is  necessary  to  be  made  as  to  the  vote  of  these 
^0  precincts  in  Marion  and  Alachua  Counties.  Tiie  fraud  in  the  former 
ttd  the  omission  of  the  vote  of  the  latter  are  not  only  shown  by  the 
roof,  but  both  are  admitted  facts  in  the  case. 

BEEVARD  COUNTY, 

While  it  is  true  that  the  contestant  insists  that  the  vote  of  this 
onnty  should  now  be  wholly  excluded,  as  it  was  by  the  State  canvass- 
3g  board,  in  view  of  the  agreement  signed  by  the  parties,  and  also  on 
ceoant  of  the  unsatisfactory  character  of  the  testimony,  tne  committee 
onclude  that  the  vote  of  this  county  should  be  counted,  and  as  fixed 
Li  said  agreement.    (Eecord,  page  487.) 

CONTESTEE'S  CASE. 

The  contestee  objects  to  counting  the  votes  in  certain  precincts  not 
already  considered. 

ALACHUA  COUNTY. 

Objection  is  made  to  counting  the  vote  of  three  precincts  in  Alachua 
^anty. 
The  names  of  and  votes  returned  from  the  three  polls  in  this  countY  * 
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objected  to  are  as  follows,  accordiug  to  duly  certified  copies  of  Uie  re- 
turns put  ill  evidence  by  the  coutestee  himself: 

HalL  BiibM. 

Arredonda  poll,  (Record,  page  4'*7) 66  285 

Gainesville  poll,  (Record,  page 492) 234  3M 

Dudley's  Store  poll.  (Record,  page  49*^) 57  278 

Total 357      '  827 

As  already  stated,  duly  certified  copies  of  these  returns  were  put  in 
evidence  by  the  contested;  they  are  sigue<l  by  all  the  officers  of  the  elec- 
tion ;  they  are  ]>erfect  in  form,  clear  and  explicit  in  the  statement  of 
votes  cast,  and  have  all  been  a<ljudged  by  the  unanimous  opinioo  of  the 
supreme  court  of  Florida,  in  a  case  before  it,  to  be  good  and  valid  re- 
turns of  the  election  at  these  polls.    (17  Florida  Reports,  page  17.) 

They  are  by  Imc  tlie  primary  legal  evidence  of  the  votes  castj  and  unless 
assailed  are  cotwlusive.  . 

The  counsel  for  coutestee,  in  their  brief,  have  not  assailed  these  re- 
turns, nor  sought  to  impeach  them  upon  any  ground  whatever. 

They  argue  that  they  should  not  be  counted  simply  because  the  county 
canvassing  board,  in  their  first  count,  did  not  count  them,  and  that  the 
supreme  court,  under  whose  orders  they  were  canvassed,  had  not  juris- 
diction to  compel  the  boartl  to  canvass  them.    In  answer  to  this  it  ia^ 
sufficient  to  say  that  the  returns,  being  unassailed,  are  conclusive  evi- 
dence before  this  committee ;  and  it  is  our  duty  to  count  them,  no  mat- 
ter whether  the  supreme  court  of  Florida  ha^l  or  had  not  jurisdiction  to> 
order  them  counted.    The  assault  here  made  is  not  ujion  these  retuma, 
but  upon  the  jurisdiction  of  the  court,  which  we  are  not  called  upon  to 
maintain  or  defend.    We  therefore  overrule  this  objection  to  these  three 
polls,  and  hold  that  the  votes  returned  from  them  must  be  counted. 

There  is  nothing  in  the  testimony  which  in  the  least  seeks  to  impeadi 
the  regularity  of  these  returns. 

And  a  certificate  of  election  ma<le  in  obedience  to  a  writof  mandanras 
has  the  same  legal  force  as  in  any  other  case.  (McCrary  on  Elections^ 
sections  335, 345.) 

Besides,  the  county  canvassing  board  of  Alachua  County  were  ex- 
pressly prohibited  by  statute  from  rejecting  these  returns,  and  tlie 
supreme  court  of  Florida  so  held.  The  statute  of  Forida  prescribiDg 
the  duty  of  county  convassing  boards  reads  as  follows: 

Such  caDvass  shall  be  solely  and  entirely  from  the  returns  of  the  precinct  inspecton 
in  each  election  district  as  iiled  by  them  with  the  connty  Judge  and  clerk  of  th6ei^ 
cnit  court,  respectively,  and  in  no  caaeshaW  the  board  of  connty  canvasseFS  ehange-flf 
vary  in  any  manner  the  number  of  votes  cast  for  the  candidates  respectively  at  aay 
of  the  polling-places  or  precincts  in  the  county,  as  shown  by  the  retama  of  theio- 
spectors  of  such  polling-idaces  or  precincts. 

No  language  could  be  employed  to  more  completely  prohibit  a  eas- 
vassing  board  from  rejecting  a  return ;  and  consequently  the  isovoktij 
canvassing  board  had  not  jurisdiction  to  exclude  those  precinct  retun^ 
and  their  action  was  null  and  void,  and  the  sui>reme  court  of  Florida  ao 
held. 

In  his  answer  coutestee  avers  that  at  Arredonda  poll  ballots  for  con- 
testant were  marked  by  the  election  officers,  and  tliat  the  act  ofmarkis§ 
the  ballots  rendered  them  illegalj  and  intimidated  voters  from  voting  fi^r 
coutestee.    (Record,  page  G.) 

Counsel  for  coutestee,  in  their  brief,  have  not  alluded  to  this  olgeo- 
tion,  and  it  is  therefore  fair  to  presume  that  in  their  judgment  it  cokUh^ 
^e  sustained.    In  their  oral  argument  it  was  suggested  that  if  the  eon- 
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^tce  was  injured — that  is.  lost  votes  by  reason  of  the  marking  of  the 
Edlotfl  —the  returns  should  be  rejected,  while  they  admitted  that  the 
larking  of  the  ballots  did  not,  per  «e,  vitiate  them.  We  are  unable  to 
nd  any  evidence  in  the  record  that  contestee  was  injuried  by  number- 
ig  the  ballots.  He  received  the  higliest  vote  that  any  of  the  local 
)ndidates  on  his  ticket  received  at  that  ik)1]. 

Two  of  the  election  officers  were  sworn,  and  their  testimony  is  in  sub- 
iaoce  that  they  numbered  the  ballots  to  correspond  with  the  numbers 
ppoHite  the  names  on  the  poll-list,  at  the  request  of  a  United  Stdteasuper- 
igor,  because  the  latter  thought  it  was  necessary  to  make  the  election 
\f^  and  they  did  not  know  to  the  contrary,  and  without  any  improper 
lotives.    (Record,  pages  231-3;  record,  pages  236-0.) 

Counsel  for  contestee  admitted  before  the  committee,  in  argument, 
lat  the  ballots  were  not  marked  with  the  design  or  purpose  of  alfecting 
le  fairness  of  the  election  to  the  injury  of  contestee.  It  is  evident  that 
ach  was  not  their  intention.  It  does  not  appear  that  it  was  generally 
nowQ  among  the  electors  that  the  ballots  were  being  marked,  nor  is 
lere  any  evidence  this  contestee  lost  a  single  vote  by  it.  Only  oii# 
oter  is  called  as  a  witness  (except  the  inspectors)  to  prove  that  the 
umbering  of  the  ballots  influenced  his  vote,  and  he  testifies  that  it  did 
ot  influence  his  vote.     (Testimony  of  Aaron  Uuey ,  record,  pages  483-4.) 

It  can  scarcely  be  claimed  that  the  evidence  is  suflicient  to  prove  that 
le  contestee  was  injured  by  the  numbering  of  the  ballots.  On  theother 
Body  the  return  shows  that  contestant  ran  behind  his  local  ticket  31 
otes  at  this  poll  (record,  page  488) ;  and  Inspector  Tucker,  a  Demo- 
rat,  and  sheriff  of  the  county,  testified  that  contestant  received  lea^ 
otesthan  the  local  ticket    (Record,  page  23^3.) 

We  therefore  conclude  that  the  contestant  has  as  much  cause  to  com- 
lain  of  the  numbering  of  the  ballots  as  tlie  contestee. 

The  same  objection  is  made  to  one  poll  in  Orange  County  by  contest- 
at,  and  testimony  was  adduced  to  sustain  it.  But  we  think  the  testi- 
tony  insufficient  to  prove  that  contestant  was  injured,  if  any  person, 
3f  the  marking  of  the  ballots  at  this  poll.  (Record,  pages  471,  609, 
■.0,612.) 

Iliis  disposes  of  Alachua  County. 

EIGHTEEN   SGATTEBING  VOTES. 

Of  the  18  scattering  votes,  to  wit,  2  in  Duval,  3  in  Putman,  8  in 
^kei,  2  in  Columbia,  and  3  in  Suwannee,  which  it  is  claimed  should  be 
^dacted  from  the  contestant's  vote,  the  committee  conclude,  withoat 
^ting  the  reasons  at  length,  that  11  of  these  votes,  to  wit,  8  in  Baker 
^nnty  and  3  in  Suwannee  County,  should  be  deducted  from  the  con- 
stant's vote,  and  that  the  remainder  should  be  counted. 

These  11  votes  are  rejected  on  the  ground  that  they  were  cast  by  noa- 
^dents,  or  non-registered  voters. 

Deducting  the  11  votes  from  the  350  majority  of  Horatio  Bisbee,  jr., 
^  already  found  by  the  committee,  reduces  his  majority  to  339,  whicik 
3e  committee  finds,  from  the  whole  case,  to  be  his  m^jority. 

The  committee,  in  accx)rdance  with  its  findings,  recommend  for  adop- 
'^n  by  the  House  the  following  resolutions : 

(1)  Resolved  J  That,  Noble  A.  Hull  is  not  entitled  to  retain  his  seat  as 

member  of  the  Forty-sixth  Congress  of  the  United  States  as  a  Rcpre- 
^Qtative  of  the  second  Congressional  district  of  the  State  of  Florida. 

(2)Be$olvedf  That  Horatio  Bisbee,  jr.,  is  entitled  to  a  seat  as  a  mem- 
*^r  of  the  Forty-sixth  Congress  as  Kepresentative  of  the  second  Con- 
cessional district  of  the  State  of  Florida. 
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JAMES  M'CABE  vs.  GODIiOVB  S,  OBTH. 

Ninth  Congressional  District  of  Indiana. 

New  notice  of  contest.  The  committee,  on  showing  of  contestant,  adopted  a  resolntion 
granting  farther  time  in  which  to  serve  notice  of  contest  and  to  proceed  to  take 
testimony.    This  resolation  was  not  reported  to  the  House  in  time  to  be  of  any 
avail,  and  subsequently  the  committee  recommended  that  contestant  have  leave — 
to  withdraw  his  papers. 

The  House  adopted  the  report  February  15, 1881. 


February  16,  1881.— Mr.  Calkins,  from  the  Committee  on  Elections-  — , 

submitted  the  following 


REPORT: 


The  Committee  on  Elections^  to  whom  tcere  referred  the  papers  in  the 
tested  election-case  of  James  McCabevs.  Oodlove  S.  Orth^froin  the  ntn&^=3tK 
Congressi<mal  district  of  Indiana^  havintj  had  the  same  under  considerate::^' 
tionj  beg  leave  to  submit  the  following  report: 


Your  committee,  to  whom  was  referred  the  contest  in  this  case, 
port  the  following  facts  tx)  the  House : 

Mr.  Orth  was  returned  elected  by  the  election  officers  of  the  variou-»:i^  ^fi 
counties  comprising  said  district,  receiving,  according  to  their  returns 
15,608  votes,  and  Mr.  McCabe,  his  principal  opponent  at  the  same 
tion,  receiving,  according  to  their  returns,  15,510  votes. 

On  the  1st  day  of  November,  1878,  Mr.  Orth  received  his  certiflcat:^ 
in  due  form  from  Hon.  James  D.  Williams,  then  governor  of  Indians 
Within  thirty  days  thereafter,  and  on  the  12th  day  of  November,  187«t^ 
Mr.  McCabe  served  a  notice  of  contest  upon  Mr.  Orth,  specifying,  aa  ir 
alleged,  the  grounds  of  contest  particularly,  therein.    This  notice  nevi 
came  into  the  possession  of  your  committee. 

On  the  5th  day  of  December  thereafter  it  is  alleged  that  Mr. 

fully  answered  each  ground  and  specification  of  contest  and  served  tbcC^'^ 
same  on  that  day  on  Mr.  McCabe. 

It  is  alleged  by  Mr.  McCabe  in  a  memorial  presented  to  your  commi  M:-^^ 
tee,  duly  verified  by  him,  that  he  did  not  take  any  testimony  to  suppoK'^^::^^^ 
the  several  allegations  in  his  notice  of  contest  during  the  time  aliow€^^^^ 
by  law,  for  the  reason,  among  others,  that  there  was  a  contest  pendiic^dnj 
between  other  contestants,  which  was  in  process  of  trial  before  tW^^Mhe 
proi>er  tribunal  in  the  county  of  Montgomery,  which  would,  and  whi*  .^Kich 
did,  develop  substantially  the  evidence  relied  upon  by  him  to  oveiliL ituni 
the  declared  result  in  the  canvass  of  the  votes  in  the  said  ninth  d^HV/9- 
trict.    He  also  alleges  that  his  little  boy  was  quite  sick  after  that.  Ba^mud 
subsequently  died,  and  that  his  presence  was  necessary  at  the  hed-^^Jde 
of  his  dying  son.    He  further  alleges  in  his  memorial  that  as  earl^ —  a^ 
February,  1879,  he  discovered  new  evidence  which  he  alleges  tenda3  to 
support  an  allegation  of  bribery  by  the  friends  of  Mr.  Orth,  wly/bA 
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affected  150  voters  who  voted  for  Mr.  Ortb,  and  claimed  that  the  estab- 
lishment of  this  fact  would  set  aside  the  majority  returned  for  Mr.  Orth, 
and  clearly  establish  his  right  to  a  sear  in  this  Oonyjress.  This  petition 
or  memorial  was  presented  to  your  committee  on  the  lOth  day  of  June, 
1879.  There  were  two  other  affidavits  subsequently  filed  by  Mr.  Mc- 
Cabe,  signed  by  Mr.  Dobblebowerand  Mr.  Paterson,  in  which  affidavits 
each  of  the  affiants  testified  that,  on  information  and  belief,  facts  tending 
to  establish  the  bribery  aforesaid  might  be  elicited  if  time  were  given 
to  take  depositions. 

In  answer  to  this  memorial,  supported  by  the  affidavits  of  Mr.  Mc- 
Oabe  antl  the  two  witnesses  aforesaid,  Mr.  Orth  promptly  filed  his  own 
attidavit  with  your  committee,  denying  generally  the  specifications  in 
Mr.  McCabe's  memorial  and  affidavit  so  far  as  it  affected  his  right  to  a 
seat  in  Congress,  and  specifically  denying  any  cr)n!iection  with,  or 
knowledge  of,  the  bribery  alleged  by  Mr.  McCabe.  Numerous  affidavits 
^re  also  filed  in  support  of  Mr.  Ortli\s  claim. 

All  issue  being  thus  made,  your  committee  were  called  upon  to  decide 
^bether  under  the  circumstances  additional  time  should  be  given  the 
Contestant  to  take  teHtimony  and  the  contestee  to  rebut,  when  it  was 
^^ediled,  on  the  23d  day  of  March,  1880,  to  grant  time,  and  the  follow- 
ing resolution  was  adopted : 

Jietolrtd,  That  James  McCabe,  contestinj^  the  rij^ht  of  the  Hon.  Godlovo  S.  Orth  to 
*  fteat  in  this  Hoiihh  as  a  Ri-proseiitative  from  th«^  ninth  Congreasioual  district  of  the 
State  (if  Indianaf  he,  ami  lie  is  hereby,  authorized  to  Hrrve  u|»on  the  naid  Orth  within 
^*^U  dayH  after  the  puKHnge  of  thiH  resolution  a  particular  statement  of  the  grounds  of 
^^id  contest,  and  that  the  8ai<l  Orth  be,  and  he  is  hereby,  required  to  serve  npon  the 
®Hid  McCabe  his  answer  thereto  in  tw»*nty  day«  thereafter,  and  that  both  parties  be 
^Ufh<jnjM*.<l  and  re<iuired  to  proceed  within  ten  da.NS  after  the  adjournment  of  this  ses- 
sion of  Con^^ress  to  take  evidence  in  the  case,  in  the  manner  and  subject  to  all  pro- 
pulsions of  law  now  in  jorce  appli<able  to  the  taking  of  evidence  in  contented-electioii 
p^fifS,  the  same  an  if  the  contestant  had  heretofore  proceeded  in  time  to  take  evidence 
'O   support  of  his  claim  to  the  seat. 

By  some  inadvertence  this  resolution  was  never  reported  to   the 

ouse,  and  the  HoUvse  consequently  never  acted  upon  it. 

^Xo  testimony  having  btM*n  taken  during  the  time  allowed  by  law, 
^lid  the  retolution  not  having  reached  the  Bouse,  whereby  testimony 
**iight  be  taken  under  the  or<ier  of  the  House,  the  case  again  came  up 
5^-  a  meeting  of  the  committee  at  this  session  of  Congress,  during  last 
^^«ceml>er.  Your  committee  took  the  case  up  for  consideration,  and  it 
^^iog  deemed  unnecessary  to  report  tlie  aforesaid  resolution  to  the 
^ouse  for  action,  because  there  did  not  remain  sufficient  time  for  the 

:ing  and  certifying  of  testimony,  or  for  the  action  of  the  committee 
^^  the  House  during  the  remaining  time  of  this  Congress,  your  com- 
^^Ittee  reconsidered  its  former  action,  and,  on  the  llth  day  of  January, 
^S^l,  passed  the  following  resolution : 

Mesolfied^  That  in  view  of  the  short  tim»*  remaining  before  the  adjournment,  and  the 
^•^probability  of  taking  evidejice  nmler  the  statute,  the  resolution  heretofore  passed, 
^^^ATch  2^i,  Ibril),  in  reference  to  th«^  contest  in  the  case  of  McC'abe  ra.  Orth,  be,  and  is 
*^^reby,  rescinded,  and  the  coiitest  be,  antl  is  hereby,  disciuitinued. 

In  view,  therefore,  of  all  the  circumstances,  your  committee  recom- 
^^end  the  passage  of  the  following  resolution: 

Mesolved^  ^Ihat  the  contestant,  James  McCabe,  contesting  the  right 

^^^  the  Hon.  Godlove  S.  Orth,  froui  the  ninth  Congressional  district  of 

Indiana,  to  a  seat  in  the  Forty  sixth  Congress,  have  leavc^  to  withdraw 

^i«  papers  in  said  contest,  and  that  the  lion.  Godlove  S.  Orth's  title  to 

*^i8  seat  in  the  said  Congress  be,  and  the  same  hereby  is,  contirmed. 

H.  Mis.  58 21 
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J.  C.   HOJLME8  AND  JOHN  J.    WIJL80N-I0\VA   CONTEST 

ELECTION. 

In  the  matter  of  J.  C.  Holmes,  claiming  a  seat  from  i 
EIGHTH  Congressional  district  of  Iowa. 

In  the  matter  of  John  J.  Wilson,  claiming  a  seat  from  i 

NINTH  Congressional  district  of  Iowa. 

Holmes  and  Wilson  presented  petitions  to  tlie  House  in  Avbicli  tliey  sot  np  ihat 
were  elected  Representatives  in  Congress  from  the  ei«;htli  and  ninth  distric 
Iowa,r(8pectively,  at  an  election  lu'Id  November  o,  187i^,  by  a  niajoriry  of  the  1 
votes  east  at  such  election,  and  that  eertitieates  of  such  election  have  been 
warded  to  the  Clerk  of  the  House  of  Roi>re.sen*atives.  The  i»etiti»»n  does  nots 
that  any  other  person  has  been  declared  elected  at  tluit  or  any  other  eleetio: 
that  a  certificate  of  election  h:id  been  i;rante<l  to  anvbodv  bv  the  "-overnor  ol 
state  of  Iowa,  acd  they  do  not  ask  that  the  election  of  any  other  person  ma 
inquired  into. 

IJeld,  That  in  the  absence  of  any  evidence  of  acrtion  on  th«'  j.art  of  the  authorilic 
the  State  in  making  proclai'iatitui  and  giving  notieeof  the  election,  and  cau^ 
ing  the  votes  after  the  election,  and  in  the  absence  of  evidence  that  it  was  ge 
ally  understood  that  an  election  for  Reiiresentative  in  Ci-ngn  ss  was  to  be  he! 
that  day,  it  is  imi>08sible  to  hold  lliat  cither  Mr.  Holmes  or  Mr.  Wilson  had  1 
elected. 

The  House  adopted  the  majority  report  January  »'31,  1881. 


Decembp:r  21,  1880. — Mr.  Field,  froui  Ihe  Coinuiittoe  on  Eleetio 


subuuited  the  followin^^ 


J{  E  POUT  : 


lu  the  matter  of  J.  C  Holmes,  chiimiug  a  seat  from  the  eighth  C 

gressional  distriet  of  the  State  of  Iowa ;  and 

III  the  matter  of  Jolm  J.  Wilson,  claimiug  a  seat  from  the  ninth  C 

gressional  district  of  the  JState  of  Iowa. 

The  petition  of  J.  0.  Holmes,  found  on  page  1  of  the  printed  paix 
sets  forth  his  claim  substantially  as  follows : 

1st.  That  on  the  5th  day  of  November,  1878,  being  the  Tuesday  n 
after  the  lirst  Monday  of  November,  he  was  duly  elected  a  Kepreser 
five  in  Congress  from  the  eighth  Congressional  district  of  Iowa  b 
majority  of  the  legal  votes  cast  at  such  election. 

2d.  That  eertitieates  of  said  election  have  been  forwarded  to 
Clerk  of  the  House  of  Kepresentatives.    The  prayer  is : 

Your  petitioner  therefore  respectfully  rec|uest8  your  honorable  body  to  take  a 
action  as  will  give  him  his  legal  rights  as  Representative  from  the  eighth  Cons 
sional  district  of  the  said  State  of  Iowa  in  the  Forty-sixth  Congress^  to  which  b 
entitled  by  virtue  of  an  election  held  iu  conformity  to  the  laws  of  the  United  Sti 
on  the  5th  of  November,  A.  D.  187t?, 
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The  petition  doevS  not  state  that  any  other  person  has  been  declared 

elected  at  that  or  any  other  election,  or  that  any  other  election  had 

l>eeii  held,  or  that  a  certiticate  of  election  had  beeu  granted  to  anybody 

by  the  governor  of  the  State  of  Iowa,  and  the  jirayer  of  the  petition 

dof^s  not  ask  that  the  election  of  any  other  person  may  be  inquired 

into. 

Xlie  petition  does  not  state  that  any  rights  of  Holmes  as  a  citizen  or 
voter  in  lo»va  have  been  violated,  or  that  as  a  citizen  or  voter  he  has 
an.v   complaint  to  make  or  any  relief  to  ask. 

Xlie  general  language  of  the  petition  and  papers  in  the  case  of  John 
♦T.  Wilson  is  the  same  as  in  Holmes's  case;  the  petition  of  Mr.  Wilson, 
however,  alM>  states  that  the  Clerk  of  the  House  of  Kepresentativ^es  en- 
rolled the  names  of  those  perso!!s  who  had  the  certilicates  of  the  gov- 
ernor which  were  issued  to  the  persons  who  were  chosen  at  an  election 
liel<l  in  the  month  of  October;  the  prayer  of  this  petition  is  the  same  as 
ill  the  case  of  Holmes. 

It  is  a  fact,  however,  of  which  perhaps  the  House  may  take  notice,  that 
Mr.  William  F.  Sappand  Mr.  (3yrusC.  Carpenter  were  elected  Representa- 
tives in  Congress  respectively  from  the  eighth  and  ninth  Congressional 
^Hstiicts  of  the  State  of  Iowa,  at  a  eneral  election  hehl  on  the 8th  day 
<>i"  October,  1878,  being  the  second  Tuesday  ot  October;  that  they  re- 
ceived the  certiticate  of  the  governoi*,  were  sworn  in,  and  now  hold 
tlicir  s(Mts. 

Xo  person  is  made  i)Jirty  respondent  to  the  petitions;  the  petitions 
'»i«  ve  never  been  served  on  ;iny  one,  and  no  notice  of  the  petitions,  so  far 
^^*^  appears,  was  ever  given  to  any  one  by  the  petitioners.  The  papers  in 
^lolines's  case  seem  to  Imve  been  referred  to  the  Committee  on  Elections 
-A.])ril  f),  1870  (IJecord,  April  (>,  pnge  27),  having  been  transmitted  by 
^^^f^  i.'lerk  to  the  Speaker,  and  t)y  the  Speaker  laid  before  the  House,  and 
^W  the  H(mse  referred  to  the  Committee  on  Elections. 

^Vhen  this  reference  was  made  nothing  was  sai<l  about  the  certiticate 
*^^  the  sitting  member,  and  in  the  schedule  of  papers  transmitted  no  ref- 
er^*Hce  in  terms  was  made  to  such  certificate. 

This  reference  was  made  afti  r  the  discussion  in  the  House  on  theme- 
^^^orial  of  John  J.  Wilson  (Record  of  March  2  ),  1879,  pages  I,  2,  3,  and 
*)»  lu  which  the  cMtiticate  of  the  sitting  member  was  excluded  from 
fui*  residution  of  reference*,  and  the  resolution  in  that  case  was  adopted 
^'*  lorm  as  follows  : 

^^e^olptd,  Tliat  tlie  moiiiorial  of  John  J.  Wilsou  and  all  the  papers  in  the  hands  of 
jie  Clork  relating;  to  the  election  of  Rei»res»»ntative  in  ConjL^ress  for  the  ninth  CoA- 
'''^>«Hiou»l  district  of  Iowa,  on  tlie  r)th  of  Xovcmber,  H7S,  he  referred  to  the  Commit* 


**^,<>ii  Eh'ctions  when  appointed. 


{ 


The  pai)ers  which  were  actmiUy  transmitted  to  the  committee  and 
*^r^  printed  crmtain  the  original  certificates  of  Mr.  Sai)p  for  the  eighth 
^*^^trict  and  of  Mr.  Carpenter  for  the  ninth  distiicr,  as  elected  at  a  gen- 
^^«il  election  held  on  the  secoiul  Tuesday  in  October. 

It  is  not  perhaps  material  to  consider  whether  these  certificates  are 

properly  before  the  committee  or  not;  they  are  not  any  part  of  the 

Papers  of  the  petitioners.     As  no  authority  in  either  case  was  given  to 

^^0  comniittee  to  take  testimonv,  the  sole  authority  of  the  committee 

*^^st8  on  these  references,  on  the  rules  of  the  House,  and  on  the  laws  of 

^^^e  United  States.    There  is  no  law,  and  no  practice  of  the  Committee 

^n  Elections,  as  we  understand  it,  authorizing  the  use  by  the  committee 

^^  toe  parte  affidavits  to  determine  questions  of  facts  in  deciding  the 

^^lt8  of  an  election  case. 

The  power  of  the  House  to  judge  of  the  elections,  returns,  and  quali- 
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ficatioiis  of  its  members  is  ample,  and  it  can  proceed  iu  its  own  way ;  a 
committee  of  the  House  has  such  power  as  is  given  it. 

The  importance  of  election  cases  demands  that  the  testimony  should 
be  taken  on  notice  to  all  persons  interested,  with  the  right  on  their  part 
to  cross-examine  witnesses  and  to  exhibit  testimony  in  reply,  so  far  as 
their  rights  ina^'  be  affected  by  the  inquiry. 

This  may  be  done  under  or  after  the  analogy  of  the  statute  relating 
to  contested  elections,  or  by  summoning  witnesses  before  the  commit- 
tee, or  in  any  other  manner  the  House  may  direct. 

None  of  the  certificates  or  affidavits  found  in  the  papers  in  a  judicial 
court  would  prove  themselves  or  be  judicially  recognized  except  the 
certificates  of  the  sitting  members. 

The  committee  sent  notice  of  the  jiendency  of  these  petitions  to 
the  members  in  Congress  from  the  State  of  Iowa,  and  some  of  them 
appeared  specially,  without  acknowledging  by  their  appearance  that 
their  rights  could  be  determined  under  these  petitions.  The  undersigned 
agree  with  the  remainder  of  the  committee  that  chapter  8  of  the  Re- 
vised Statutes  of  the  United  States,  relating  to  contested  elections, 
has  no  direct  application  to  a  contest  between  i)er8ons  claiming  under 
elections  held  on  different  days,  and  could  only  be  made  applicable  by 
a  resolution  of  the  House  authorizing  such  parties  to  proceed  after  the 
analogy  of  the  statute  and  tixinj*;  in  the  resolution  a  time  from  which 
the  first  thirty  days  should  begin  to  run. 

The  undersigned  think  that  the  words  "such  election  '•  in  the  third 
line  of  section  105  of  the  Revised  Statutes  mean  an  election  contested, 
and  a  person  claiming  to  be  eleete<l  on  a  subsequent  day  might  not  be 
elected  until  more  than  thirty  days  after  the  result  of  the  first  election 
had  been  determined,  and  might  not  be  able  under  the  statute  to  give 
any  notice  at  all;  but  they  think  that  the  provisions  of  that  chapter  or 
some  analogous  provisions  ought  in  general  to  be  made  applicable  to 
any  contest  in  which  the  rights  of  sitting  members  are  involved,  or  else 
that  the  Committee  on  Ele(;tions  should  be  authorized  to  summon  per- 
sons and  take  testimony,  with  notire  to  the  sitting  members,  and  per- 
haps, in  a  case  like  this,  to  the  State  of  Iowa,  to  appear  and  by  testi- 
mony and  arguments  be  heard.  The  petitions  in  these  cases  should 
not,  therefore,  be  dismissed  merely  because  they  do  not  conform  to  the 
statutes. 

The  agreement  of  parties  has  sometimes  been  received  as  to  disputed 
questions  of  fact,  but  it  has  always  been  held  that  this  should  be  done 
with  great  caution,  as  these  are  not  merely  contests  between  the  par- 
ties, but  the  rights  of  the  people  of  the  district  and  of  the  State  and 
of  the  people  of  the  United  States  are  involved  and  cannot  be  agreed 
awaj*. 

In  these  ca^es  no  testimony  has  been  taken  by  the  committee;  there 
are  no  ])arties  and  no  agreement  of  parties.  Certain  facts  have  been 
stated  in  argument  forand  against  the  cases  of  the  petitioners,  and  have 
be^n  conceded  in  argument  by  counsel,  but  the  undersigned  do  not  feel 
at  liberty  to  consider  them  as  agreed  facts. 

It  was  suggested  to  the  counsel  of  the  petitioners  that  if  they  pro 
posed  to  prove  any  other  facts  than  those  set  forth  in  their  papers,  theji 
should  state  them  ;  but  there  was  no  intimation  that  they  desired  to  offe3 
evidence  of  any  other  facts  than  those  alleged  in  the  papers. 

In  determining  what  should  be  done  with  the  petitions,  the  nndeir 
signed  were  of  the  opinion  that  the  affidavits  and  certificates  accouB. 
panying  the  petitions  should  be  regarded  as  offers  of  proofs ;  that  i 
statements  by  the  petitioners  of  thefa^*ts  which  they  propose  to  prov^ 
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committee  should  consider  whether,  if  all  these  statements 
I  taken  to  be  true,  tbe  petitionsS  could  be  maintaiiled ;  that 
not,  it  would  not  be  worth  while  to  ask  this  House  for  au- 
ke  testimony  on  the  subject,  or  to  take  any  other  action 
iiss  the  petitions.  The  statements  of  facts  in  the  ca^e  of 
far  HvS  it  seems  necessary  to  state  them  for  the  proper  un- 
of  the  House,  are  these : 

ction  held  at  Turner's  school-house,  in  Macon  Township, 
?ived  Gl  votes,  being  all  the  votes  ca^r.  The  polls  were 
vo  clerks  and  three  jud;^es  of  election,  and  one  of  the  clerks 
liar  township  clerk.  The  judpres  of  election  deposited  the 
ith  the  county  auditor  of  Taylor  County.  The  judges  and 
sworn. 

nee  is  that  one  of  the  clerks  and  all  the  judges  of  election 
regularly  appointed  clerks  and  judges, 
tion  helcl  at  Centre  school-house,  in  Buchanan  Township, 
,  opened  by  two  elerksand  three  judges  of  election,  Holmes 
rotes,  being  all  the  votes  cast. 

[lavit  of  Wilson,  page  4,  the  number  of  votes  is  printed  38. 
3ook  was  returned  to  the  auditor  of  Page  County,  and  the 
*xed  to  the  impers  as  Exhibit  A.  The  oaths  of  the  judges 
re  set  out,  and  the  inference  is  that  none  of  the  clerks  and 
he  regularly  apiminted  clerk  or  judge.  The  supervisors  re- 
a  meeting  of  the  boar*l  to  cauv^ass  the  votes  (pp.  6,  7). 
ticni  lield  inSiam,  at  the  store  room  of  Albert  D^die,  Polk 
Taylor  ('onnty,  the  palls  were  opened  bj'  two  clerks  and 
i  of  election,  who  were  sworn.  Holmes  received  37  votes 
app  1  vote,  being  all  the  votes  cast  (pp.  4,  5, 14, 15).  The 
that  none  of  the  clerks  and  judges  of  election  was  the  regu- 
te<l  clerk  or  judge.  There  is  no  statement  that  any  poll- 
it  to  the  county  auditor,  but  there  is  a  statement  that  poll- 
l  "  Exhibit  C  "  ai)pears  to  be  in  the  same  condition  as  on  the 
was  sealed  up. 

tion  held  in  Nebraska  Township,  Page  County,  at  the  house 
upied  by  R.  A.  Miller  for  a  drug  store.  Holmes  received  28 
Chapman  received  0  votes,  W.  F.  Sapp  received  2  votes, 
3 — in  all,  37  votes,  being  all  the  votes  cast.  The  clerks  and 
iction  were  duly  sworn  and  the  ballot-box  and  poll-book  de- 
3lmes.  The  inference  is  that  none  of  the  clerks  or  judges  of 
a  regularly  appointed  clerk  or  judge, 
n  sai(l  that  the  inference  is  that  none  of  the  clerks  or  judges 
rly  appointed  clerk  or  judge,  except  in  the  case  of  one  clerk 
)wnship,  Taylor  County.  This  statement  has  been  made 
s  not  stated  that  they  were,  and  because  the  oaths  seem 
I  administered  on  the  5th  day  of  November,  1878,  on  which 
the  constitution  nor  the  laws  of  Iowa  provide  for  the  regu- 
>f  any  sucih  officers. 

nship  not  a  city  or  incorporated  town  has  three  trustees, 
each  year,  at  the  general,  election  in  October,  each  trustee 
hree  years,  and  these  trustees  are  judges  of  election  in  each 
TC  they  r(»si(le  ;  and  the  clerks  are  the  towMiship  clerks,  and 
lamed  by  them.  (Section  GOG,  Code  of  Iowa,  LS73.) 
judges  do  not  attend  the  election  the  electors  present  may 
:es,  and  if  the  clerks  do  not  attend  the  judges  may  appoint 
the  oaths  seem  to  have  been  administered  on  the  day  on 
lection  was  held,  it  has  been  inferred  that  the  clerks  awd^ 
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judfjes  of  election,  except  one  clerk,  were  not  tlie  repfularly  ap|>ointed 
clerks  or  judges,  but  were  ai)pointed  on  the  day  of  election  in  NovemWr. 

Tlie  i)rote8t  of  Holmes  addressed  to  the  Clerk  of  the  House  protests 
against  William  F.  Sapp  being  recognized  a^s  legally  elected  on  the  8th 
day  of  October,  1878,  and  against  his  beiug  i>laced  on  the  rolls,  and 
asks  that  Holmes's  name  may  be  placed  on  the  rolls  as  legally  elected 
on  the  5th  day  of  November,  1878. 

The  result  is,  in  the  case  of  Holmes,  that  the  papers,  if  takeu  to  be 
true  statements,  show  that  in  these  four  townships  certain  voters  jjot 
together  and  went  through  the  forms  of  an  election  for  Representative 
in  Congress  ;  that  in  all  171  votes  were  cast,  of  which  Holmes  received 
162,  Sapp  2,  and  Chapnian  (>,  and  there  was  one  blank;  and  that  these 
votes  were  never  canvassed  by  any  State  ollicers  and  no  certificate  of 
election  issued.  In  the  Congressional  Directory,  which  refers  to  the 
election  held  in  October,  Sapp  is  put  down  a.s  receiving  15,343  votes, 
agfiinst  7,453  votes  for  Keatley,  Democrat,  and  7,700  votes  for  Hicks, 
National,  in  all  30,5  >(>  votes. 

It  does  not  ap])ear  that  the  voters  of  this  Kepresentative  district  nii- 
derstood  geneially  that  an  election  was  to  be  held  on  the  5th  day  oC 
November,  being  the  Tuesday  next  alter  the  first  Monday  of  Novenilxr, 
for  lvei)resentative  in  Congress,  or  that  any  attempt  would  be  made  by 
anybody  to  hold  such  an  election  or  that  any  person  had  notice  thj^X 
any  such  election  would  be  held,  excej)t  the  ])ersons  voting. 

It  does  not  appear  that  tlie  governor  issued  his  proelamition  t'orau  :;^ 
such  election,  \vhi(!li  by  section  577  of  the  code  of  Iowa  he  is  require-^ 
to  issue  thirty  days  before  ajiy  general  election,  '•  designating  all  tli 
offices  to  be  tilled  bv  the  votes  of  the  electors  of  the  State,  or  hv  tlios 
of  any  (Jonfjf^ess'unial,  legislative,  or  judicial  district,  and  transmit 
copy  thereof  to  the  sheritf  of  eacli  crmnly/' 

It  does  not  appear  that  the  sheriff  gave '•  at  least  ten  days' not i« 
thereof,  by  causing  a  copy  of  such  proclamation  to  be  published  in  son 
newspaper  j)rinte(l  in  the  c(Uinty,  or  if  there  be  no  such  ))aper,  by  ix>s 
ing  such  a  coi)y  in  at  least  five  of  the  most  public  plae^^s  in  the  county 
as  required  by  section  578  of  the  code. 

It  (iocs  not  ai)pear  that  any  registry  of  voters  was  established,  _ 
that  any  of  the  regularly  appointed  officers,  except  one  townshii)  (tler.- 
took  any  ])art  in  this  (flection,  or  that  the  board  of  supervisors  of  tl  -- 
(jounty  canvassed  the  returns  an<l  made  abstra<;ts  thereof,  as  i>rovid( 
in  section  035  of  the  code  of  Iowa,  or  that  any  abstracts  thereof  wei 
forwarded  to  the  secretary  of  state  or  tiled  by  the  county  auditor  (se=^ 
tion  637  of  code),  or  that  any  canvass  was  made  by  the  executive  coir 
cil  (sections  051,  052,  code),  or  that  any  certificate  of  election  was  issut- 
under  the  seal  of  the  State  (section  (>53  of  code).     So  far  as  api^ea 
this  might  have  been  an  election  held  by  a  few  persons  in  only  foi 
townships,  without  any  knowledge   on  the  ])art  of  anybody  excej 
themselves  thnt  any  attem])t  to  hold  an  election  w(mld  be  made,  ai: 
without  anv  n'cognition  at  all  bv  the  authorities  of  the  State.  ^ 

It  was  stated  in  argument  that  Mr.  Holmes  had  his  ballots  secret   ».♦ 
printed  in  Saint  Louis,  Mo.,  and  that  tlie  election  was  in  fact  a  necr^^ 
to  nearly  all  the  electors  of  the  district,  but  as  the  committee  have  a  ^^ 
been  authorized  to  take  testimony,  the  undersigned  have  considered  tl»^^ 
as  hearsay,  and  have  not  regarded  it. 

The  special  facts  distinguishing  the  case  of  Wilson  from  that   ^' 
Uolmes  are  the  number  of  precincts  in  which  vot<;s  were  cast  and  tb^ 
number  of  votes  cast.    There  are  also  contained  in  the  papers  of  Wilt^'' 
the  opinion  of  the  attorney-general  of  the  State,  of  Mr.  James  S.Mc* 
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JJ>ill,  of  Mr.  S.  J.  Kiikwood,  of  Mr.  John  F.  Dillon,  of  Mr.  George  D. 
P*erkin8,  and  of  Mr.  Reuben  Noble  upon  tlie  question  whether  the  sec- 
ond Tuesday  in  October  or  the  Tuesday  next  after  the  first  Monday  in 
2^0  vera ber  was  the  legal  day  to  liokl  an  election  for  Representatives  in 
Congress  in  Iowa.  These  opinions  are  all  to  the  effect  that  the  second 
Tin<3sday  in  October  is  the  only  legal  day  for  such  an  election. 

The  facts  in  Wilson's  case  deemed  by  the  undersigned  material  to  be 
st£i»ted  for  the  understanding  of  the  House,  if  the  statements  in  his  pa- 
l>ei*s  are  taken  to  be  true,  are  these : 

-At  an  election  held  on  Call  street,  in  Heckart's  building,  Algona 
iKYuship,  Kossuth  County,  John  J.  Wilson  received  83  votes,  Cyrus 
O.  Carpenter  received  95  votes,  in  all  178  votes,  being  all  the  votes 
ca«3it. 

-At  an  election  held  at  the  Conlon  sehooMiouse  in  Great  Oak  Town- 
sli  ip,  Palo  Alto  County,  John  J.  Wilson  received  13  votes,  being  all  the 
^'otes  cast. 

-At  an  election  held  at  the  school-house  in  Rut-aud  Townshi]),  Hura- 

^oldt  County,  John  J,  Wilson  received  0  votes,  being  all  the  votes  cast. 

-At  an  election  lield  at  Dakota  City,  in  Dakota  Township,  Humboldt 

County,  John  J.  Wilson  received  32  votes,  Cyrus  C.  Cari)enter  received 

1    X'ote,  in  all  33  votes,  being  all  the  votes  cast. 

-^\t  an  election  held  at  Willow  Glen  school-house,  Avery  Township, 
T^  Limboldt  County,  John  J.  Wilson  received  19  votes,  being  all  the  votes 

_  At  an  election  held  at  school -house  No.  3  in  Irvington  Township, 
Klossuth  ConntVi  John  J.  Wilson  received  15  votes,  being  all  the  votes 

^\t  an  election  held  at  Walker  school-house,  in  Lett's  Creek  Township, 
^^^   Kossuth  Count v,  John  J.  Wilson  received  10  votes,  being  all  the  votes 

-At  an  election  held  in  the  school-house  in  district  Xo.  4,  in  Cresco 
To  unship,  Kossuth  ("ounty,  John  J.  Wilson  received  25  votes. 

-At  an  election  held  at  the  school-hous<^  in  Walnut  Townsiiip,  Palo 
^^Ito  County,  John  J.  AVilson  received  1)  votes. 

-At  an  election  held  at  school-house  in  West  Bend  Townshii),  in  Palo 
-'^^  to  (Jounty,  Jolin  J.  Wilson  receive<l  20  votes,  being  all  the  votes  cast. 
-At  an  election  at  Lott's  Creek,  in  Humboldt  County,  John  J.  Wilson 
^^Cieived  13  votes,  being  all  the  votes  cast. 

-At  an  election  held  at  the  school-house  in  district  No.  2,  Vernon  Town- 
^^ip,  Humboldt  County,  John  J.  Wilson  received  12  votes,  C.  C.  Car- 
Pinter  1  vote,  in  all  13  votes,  being  all  the  votes  cast. 
.     The  foregoing  statement  purports  to  be  certified  to  by  the  precinct 
Judges  of  elections  and  attested  by  the  clerks. 

There  is  a  certificate  of  the  county  auditor  of  Kossuth  County  that 
^me  packages  ])nrj)orting  to  be  the  returns  from  Cresco,  Algona,  Lett's 
^I'eek,  and  Irvington  Townships,  all  in  Kossuth  County,  were  filed  in  his 
^flBce,  that  none  of  said  packages  has  been  opened,  and  that  the  board  of 
Supervisors  have  not  yet  canvassed  the  returns. 

There  are  two  affidavits  of  the  votes  cast  in  Cresco  Township  and  Ir- 
vington Township,  respectively,  that  one  copy  of  the  returns  in  these 
^owuships  was  filed  with  the  townshi})  clerk  and  one  with  the  county 
Auditor,  and  one  mailed  to  Henry  Pike. 

There  is  a  certificate  of  the  county  auditor  of  Palo  Alto  County  that 
Envelopes  with  the  returns  of  West  Bend,  Walnut,  and  Great  Oak  Town- 
ships were  tiled  with  him,  and  the  board  of  canvassers  refnsed  to  recog- 
nize the  claim  to  have  tlie  votes  of  said  election  canvassed. 
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Tliere  is  an  affidavit  of  Mr.  Al.  M.  Adams  that  the  county  auditor  o 
Humboldt  County  declined  to  sign  the  annexed  certitii^ate  or  to  attacl 
the  county  seal  tliereto,  that  he  does  not  deny  that  the  facts  thereii 
state<l  are  true,  and  that  he  gives  as  a  leason  for  not  signing  and  seal 
ing  it  that  lie  does  not  think  that  the  elections  were  legal,  and  will  no 
have  anything  to  do  with  the  matter  in  any  way. 

The  unsigned  certificate  annexed  to  the  papers  is  to  the  eftec*t  tha 
envelo})es  purporting  to  contain  the  returns  from  Avery,  Rutland,  Hum 
boldt,  l)ak(>ta,  and  Vernon  J  ownships  were  tiled  with  the  auditor  am 
never  have  been  oi>ened,  and  that  the  records  of  the  board  of  supervi 
sors  do  not  show  that  any  action  has  been  taken  thereon;  and  there  ar 
the  opinit)ns  of  gentlemen  upon  the  legal  day  of  election  which  haT< 
been  hereinbefore  stated. 

These  are  in  substance  all  the  i)apers  in  the  case  of  Wilson.  There  ii 
nothing  to  show  that  the  judges  or  clerks  of  elections  were  the  regu 
larly  api)<»inted  judges  or  cleiks. 

If  the  statements  in  these  papers  are  taken  to  be  true  there  wer 
votes  cast  in  twelve  townships  on  the  5th  of  November,  1878,  for  Reprc 
sentative  in  Congress  to  the  number  of  357,  ot  which  Wilson  receiver 
2G0  and  Carj)entcr  1)7.  Jn  the  Congressional  Directory,  which  refers  t( 
the  Octobev  election,  Carjienter  is  put  down  as  receiving  1G,489  vote« 
against  1,202  tor  W.  H.  Brown,  Democrat,  and  12,338  votes  for  L.  Q 
Hoggatt,  National ;  in  all  30,01*9  votes. 

'i'here  is  the  same  absence  of  any  evidence  of  action  on  the  jiart  c 
the  authorities  of  the  State  in  making  proclamation  and  giving  notic 
of  the  election  and  canvassing  the  votes  cast  alt*  r  the  elections  as  i 
Holmes's  case,  and  theie  is  no  evidence  whatever  that  it  was  general! 
understood  that  an  election  for  Representative  in  Congress  wasto  be  hel 
on  the  5tli  day  of  November,  or  that  any  at  tenii)t  was  to  be  made  to  bol 
any  election  on  that  day,  or  that  it  was  known  to  anybody  except  tb 
persons  voting  that  awy  such  election  was  to  be  held.  The  papers  d 
show  that  the  governor  of  Iowa  was  advised  by  the  persona  name 
that  such  an  election  could  lawfully  be  held  only  on  the  second  Tuesda; 
of  October. 

The  undersigned  think  that  it  is  impossible  to  hold  on  these  allegei 
facts,  if  ])rove<l,  that  either  Mr.  Holmes  or  Mr.  Wilson  has  been  dul 
elected  Rei>resentative  in  Congress,  whether  the  Tuesday  after  the  firs 
Monday  of  November  or  the  second  Tuesday  of  October  be  the  lawfo 
day  for  such  an  election,  and  that  there  is  no  need  of  taking  testimou; 
in  these  casrs,  because  the  facts  alleged,  if  proved,  would  not  entitl 
either  of  these  gentlemen  to  a  seat,  and  that  the  committee  should  b 
discharged  from  any  further  consideration  of  these  petitions ;  and  tha 
in  coming  to  this  conclusion  it  is  not  necessary  to  decide  whether  th 
authorities  of  the  State  were  right  or  not  in  determining  that  the  lega 
day  of  election  was  the  8th  day  of  October,  because  if  it  be  assumed  t 
be  true  that  the  6th  day  of  November  was  the  legal  day  of  election,  th* 
election  was  not  held  under  the  sanction  of  the  authorities  of  the  Stat 
of  Iowa,  was  not  generally  known  so  far  as  appears,  and  was  not  particj 
pated  in  by  such  numbers  of  the  people  of  Iowa  that  on  any  gix>uod 
this  House  would  be  justified  in  declaring  Mr.  Holmes  or  Mr.  Wilsoi 
entitled  to  a  seat. 

These  petitions,  as  has  been  said,  cannot  be  considered  as  petitiom 
of  citizens  or  voters  of  Iowa  asking  that  the  whole  election  in  Iowa  fo 
Kepresentatives  in  Congr«*ss  in  October  should  be  declared  void. 

They  are  not  drawn  with  any  such  intention  and  pray  no  such  reliel 
So  far  as  appears,  if  Holmes  ami  Wilson  cannot  be  seated  they  are  con 
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Aent,  as  citizens  of  Iowa,  tbat  the  existing  delegation  of  Iowa  should  re- 
^in  their  seats. 

If  resolutions  should  be  offered  in  the  usual  form  declaring  either  Mr. 
IHolnies  or  Mr.  Wilson  entitled  to  a  seat,  the  undersigned  think  that 
^hey  should  be  decided  in  the  negative,  and  if  resolutions  should  be 
offered  declaring  Mr.  Sapp  and  Mr.  Carpenter  entitled  to  their  seats, 
^hat  they  should  be  decided  in  the  affirmative,  because  nothing  as  yet 
3ias  appeared  to  invalidate  the  title  by  whi<h  they  now  hold  them;  and 
^hat  as  a  decision  of  the  validity  of  the  election  of  Messrs.  Saj)p  and 
'^ar]>euter,  or  perhaps  of  all  the  delegation  from  Iowa,  is  not  necessary, 
lan  the  opinion  of  the  undersigned,  in  order  to  make  a  proper  disposition 
»f  these  i>etitions,  a  decision  against  them  or  against  the  whole  delega- 
tion of  Iowa  should  not  be  made  without  formal  notice  to  the  representa- 
ives  of  Iowa,  and  perhaps  to  the  State  of  Iowa,  and  after  taking  testi- 
lony  of  such  facts  ami  circumstances  surrounding  the  election  on  the 
jecond  Tuesday  of  October  as  might  i)roperly  be  considered  in  constru- 
ing the  statutes  and  laws  relating  to  the  legality'  of  an  election  on  that 
-lay. 

As  other  members  of  the  committee  have  deemed  it  proper  to  exj)res8 
in  opinion  and  to  rejjort  on  the  legality  of  the  electicm  held  on  the  sec- 
Hid  Tuesday  of  October,  the  undersigned,  although  not  thinking  that 
luestion  necessarily  involved  in  the  matter  before  them,  or  that  all  the 
acts  and  circumstances  pertinent  to  a  decision  have  been  established 
n  a  proper  nianner,  deem  it  their  duty  to  submit  their  views  upon  the 
uestion,  so  far  as  can  be  done  from  what  aj)pears  in  the  papers,  with 
^ome  reference  to  the  arguments. 

This  House  will  take  notice  that  the  Representatives  from  the  State 
Iowa  now  holding  their  seats  were  elected  at  a  general  election  held 
the  8th  day  of  October.    The  certificates  of  Mr.  Sapp  and  Mr.  Car- 
ter so  state. 

The  House,  if  it  chooses,  independently  of  the  petitions,  can  take  action 
^I>on  tbat  fact. 

Xt  was  stated  in  argument  before  the  committee  that  the  governor  or 
State  of  Iowa,  before  the  electon  in  October,  consulted  the  attor- 
-y -general  of  the  State,  the  justices  of  the  suprenie  court,  the  judge 
^he  circuit  court  of  the  United  States,  and  other  lawyers  of  eminence 
m  the  question  whether  the  constitution  of  the  State  of  Iowa  would 
_  amendment  in  order  to  change  the  day  of  election  of  State  officers, 
^**^t  it  might  be  determined  whether  Iowa  was  within  section  6,  chapter 
>,  of  the  acts  of  1875  of  the  United  States,  and  that  the  opinion  of 
gentlemen  was  almost  unanimous  that  Iowa  was  within  the  ex- 
_  iiion  created  by  that  section.    Some  of  these  opinions  appear  in  the 
'^^pers  in  the  Wilson  case. 

Xt  was  state<I  in  ^gument  that  the  leaders  of  all  the  political  parties  in 
^'^^^  Stdte  consulted  together  and  agreed  that  Iowa  was  within  the  ex- 
^^I>tion  created  by  that  section,  and  that  the  election  could  legally  be 
*^^ld  only  in  October. 

It  was  stated  in  argument  that  the  governor,  in  good  faith,  after  in- 

^^i*uctiug  himself  in  every  proper  way,  decided  that  the  election  (iould 

^Jtly  be  held  on  the  second  Tuesday  in  October,  and  issued  his  i)roclama- 

^\oii  accordingly;  that  the  people  of  Iowa  fully  acquiesced  in  that  de- 

^*^ion;  that  the  election  held  in  accordance  therewith  was  held  without 

I^^*otest  from  anybody,  and  was  one  of  the  fullest  and  fairest  elections 

^^er  held  in  that  State. 

That  these  facts  are  of  very  great  significance  in  determining  whether 
^^e  action  of  the  State  authorities  shall  be  sustained  is  evident,  but  the 
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iiiulersigned  doubt  whether  they  are  properly  before  them,  although 
they  have  no  reason  to  believe  they  are  not  true. 

The  bona  fide  interpretation  of  the  constitntion  and  laws  of  a  State 
by  the  authorities  of  a  State  who  are  charged  with  the  duty  of  inter- 
preting its  constitution  and  laws  is  certainly  entitled  to  very  great 
weight. 

It  was  the  duty  of  the  governor  to  issue  a  proclamation  thirty  days 
before  the  day  of  election  of  Representatives  in  Congress. 

If  section  1^5  of  the  Revised  Statutes  of  the  United  States  applied  to 
Iowa,  then  the  day  of  election  was  the  Tuesday  next  after  the  first 
Monday  of  November. 

As  Iowa  had  not  changed  its  day  of  election  since  the  passage  of  the 
act  of  Congress  incorporated  in  section  25  of  the  Revised  Statutes,  if 
its  constitution  must  be  amended  in  order  to  effect ''a  change  in  the 
day  of  election  of  State  ofllcers  in  said  State,"  then,  by  section  6,  chap- 
ter 130,  of  the  acts  of  1875,  the  twenty-tifth  section  of  the  Revised 
Statutes  of  the  United  States  did  not  apply  to  the  State  of  Iowa. 

By  the  statutes  of  the  State  of  Iowa  Representatives  in  Congress, 
except  on  the  years  of  the  i*residential  election,  must  be  elected  at  i 
general  election  to  be  held  throughout  the  State  on  the  second  Tuesda;^ 
of  October. 

Section  G,  cliapter  130,  of  the  acts  of  the  United  States  of  IST.usi^ 
these  words : 

Si<:c.  f).  That  s.rtion '2r>  of  the  IJevisod  Statutes,  pivscribin*!:  tho  time  for  bolrlii 
elcM-tions  for  lIvpifsiMitativos  in  Conjrress,  is  horei>y  moditied  80  as  uot  to  apply 
any  Staf     that  has  im*   y<t  chan^iMl  its  <lay  of  eI<»ction.  and  whose  roiistitntiou  imi 
he  anieiukd  in  okUt  to  ctl^'er  a  ehaii«;e  in  the  dav  of  election  of  iStatti  oflieers  in  !»a 
State. 

It  thus  became  the  duty  of  the  governor  to  determine  the  uieaiiii 
of  the  coustitutioij  of  Iowa  in  the  particular  mentioned,  and  this  Wi 
done  by  liim  as  the  only  authority  in  Iowa  which,  under  the  constit 
tion  and  the  laws  of  Iowa,  had  the  right  or  was  charged  with  the  du 
of  deterniining  it,  aiul  it  was  done  in  the  performance  of  an  ollicialdu 
which  <'ouhl  not  be  avoided. 

It  is  the  doctrine  of  the  Supreme  Court  of  the  United  States  tliatd  ^ 
cisions  of  the  high«\st  jiulicial  court  of  a  State  upon  the  meaning  of  tL.» 
State  laws  and  constitution,  when  its  decisions  are  uniform,  arebiO'^' 
ing  on  that  court. 

The  construction  of  the  Constitution  and  laws  of  the  United  Stat«-'3S 
belongs  of  <!ourse  to  the  courts  of  the   United  States  in  any  coutr*^ 
versy  before  those  courts;  but  in  considering  whether  the  laws  ar»« 
constitution  of  a  State  conllict  with  the  laws  and  Gonstitutioii  of  tLi^ 
United  States  as  construed  bv  the  courts  of  the  Unitexl  States,  tlio*** 
(courts  take  the  hiws  and  constitution  of  the  State  gs  construed  by  tu^ 
courts  of  the  Stat**  when  their  decisions  are  uniform. 

Tile  undersigned  are  not  prepared  to  hold  that  the  decision  of  tb<J 
highest  authority  of  a  Statt*  upon  the  meaning  of  its  constitutiou  in 
reference  to  whether  the  day  of  the  election  of  State  officers  is  fixed  by 
that  constitution  or  not,  so  far  as  it  is  material  in  determining  the Ie;r»i* 
ity  of  an  election  of  Representatives  in  Congress,  is  absolutely  biudiu^ 
upon  this  House. 

In  a  report  fron)  the  Committee  on  Elections,  adopted  by  this  Floase 
April  11,  1871,  in  the  matter  of  the  Tennessee  election  (Digest  of  Elec-     j 
tion  Cases,  comi^iled  by  »J.  M.  Smith,  p.  1),  the  committee  say: 

It  U  a  weU-estahlished  and  most  sahitary  rule  that  where  tho  proper  anthoritie* "* 
tlie  Sta^e  governnient  have  given  a  eonstrnetion  to  their  own  coustitiition  or  8t«tn*<*» 
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that  construction  will  be  followed  by  tbe  Fe<leral  authorities.  This  rule  is  absolutely 
necessary  to  tl»e  harmonious  working  of  our  complex  (lovernment,  State  and  national, 
and  your  committee  are  not  disposed  to  be  the  tirst  to  depart  from  it. 

We  are  not  disposed  to  be  the  first  to  depart  from  it,  and  we  cer- 
tainly think  that  sucli  a  decision  made  in  good  faith  and  acquiesced  in 
at  the  time  by  the  people  of  the  State,  and  followed  by  a  full  and  fair 
election,  should  not  be  overthrown  or  questioned  except  for  tl)e  gravest 
reasons,  founded  on  an  undoubting  conviction  that  it  was  plainly  an 
error,  and  that  the  error  had  worked  some  substantial  injury. 

Section  4,  article  1,  of  the  Con>titution  of  the  United  States  confers 
power  on  the  leffislafures  of  the  States  to  prescribe  thetime  of  electing 
Representatives  in  Congress  in  the  absence  of  any  controlling  regula- 
tions by  Conirress. 

Tbe  provisions  of  the  constitution  of  a  State  cannot  take  this  power 
from  the  legislature  ol"  a  State,  and  Congress  cannot  take  from  «a  State 
the  right  to  fix  either  by  its  constitution  or  by  its  laws  the  day  of  elect- 
ing State  officers. 

The  object  of  section  (>,  chapter  130,  of  the  acts  of  1875  was  to  pre- 
vent compelling  any  State  agninst  the  will  of  its  legislature  to  have  two 
elections  on  diflereiit  days,  one  for  llepresentativesin  Congress  and  one 
for  State  officers,  or  else  to  change  lis  const  it  u  lion. 

If  the  legislature  of  a  State  had  a  right  under  the  constitution  of  the 
State  to  tix  the  day  of  eleetion  of  State  officers,  it  could  if  it  saw  lit 
lix  tlie  same  <lay  for  the  Slate  eleetion  as  thai  fixed  l)y  Con^iresstbr  the 
tjlection  of  Kei>resentatives  in  Congress  by  section  2.")  of  the  Revised 
Statutes,  or  it  couhl  of  course  iix  a  different  day.  But  if  the  coustitii- 
Hon  of  the  State  tixed  a  dav  of  election  of  State  ollicers,  and  that  was  a 
cnfterent  dav  from  the  Tuesdav  next  alter  the  first  Monday  of  Novom- 
tier,  the  day  fixed  by  the  twenty  fifth  section  of  the  llevised  Statutes 
tor  the  election  of  He])resei»tatives  in  Congre>s,  then,  except  for  section 
^,  chapter  130, of  the  acts  of  1S75,  the  State  must  have  two  elections,  or 
t>e  put  to  the  trouble  of  amending  its  constitution. 

This  amendment  of  sec'tion  25  of  the  Revised  Statutes  enabled  any 
^tate  having  such  a  constitution  to  have  two  elections  or  one,  as  the 
(^iE^islature  of  that  State  desired,  l)ecauseafier  the  amendment  the  legi^- 
^iure  of  such  a  State  had  a  right,  under  the  Constitution  of  the  United 
■States,  to  fix  any  day  for  the  election  of  Kepresentatives  in  Congress  its 
^Wslature  saw  lit. 

The  reason,  then,  of  section  (5,  chapter  130,  of  the  acts  of  1875,  as  an 
''Hiendment  tothe  twenty-fifth  section  of  the  Revise<l  Statutes,  is  equally 
applicable  to  a  State  whose  constitution  fixed  the  day  of  election  of 
Oine  State  officers  as  to  a  State  whose  constitntion  fixed  the  day  of  elec- 
ion  of  all  State  officers. 

It  was  not  the  intention  of  Congress,  either  by  this  or  any  other  legis- 
^tion,  to  compel  a  State  to  hold  its  election  for  Representatives  in  Con- 
5T»ess  on  the  same  day  as  that  for  the  election  of  any  State  ofhcers; 
J'liether  the  two  elections  should  be  held  on  the  same  day  or  on  different 
*^y8  it  meant  to  leave  to  the  legislature  of  each  State  to  determine. 

^  Congress  effected  this  intention  by  so  amending  section  25  of  the  Re- 
^^ised  Statutes  that  it  should  not  apply  to  a  State  whose  constitution 
^^ed  a  day  for  the  State  election,  and  by  thus  doing  Congress  left  to 
"lie  legislatures  of  all  the  States  the  power  to  make  the  day  of  elecrtion 
^t*  Representatives  in  Congress  and  the  day  of  election  of  State  officers 
^l^e  same  day  or  different  days,  as  the  legislature  of  each  State  might 
^lioose. 

To  say  that  section  0,  chapter  130,  of  the  acts  of  1875  is  applicable 
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only  to  a  State  whose  constitution  must  be  amended  in  order  to  effect  a 
change  in  the  day  of  election  of  every  State  officer,  is  aa:aiust  a  proper 
construction  of  its  language,  as  well  hs  against  the  reason  of  the  statute, 
and  ignores  the  mischief  it  was  designed  to  remedy. 

The  reason  of  this  amendment  might  confine  the  meaning  of  the  words 
"change  in  the  day  of  election  of  State  officers"  to  "State  officers" 
elected  by  the  people,  excluding  State  officers  elected  by  the  legislature. 
It  may  also  be  that  the  wonls  "day  of  the  election  of  State  officers"  must 
be  conlined  to  the  regularly  recurring  day  of  election,  and  couhl  not  be 
extended  to  include  a  day  of  election  Hxed  in  the  constitution  for  filling 
unexpired  terms.  It  is  possible,  too,  that  the  words  "day  of  the  elec- 
tion "  must  be  held  to  mean  a  day  of  an  election  throughout  the  whole 
State,  although  such  an  election  might  be  held  bydistricts  or  divisions, 
as  the  election  of  Representatives  in  Congress  is  held  by  districts. 

From  these  considerations  it  seems  evident  that  if  there  is  a  day  of 
election  by  the  people  throughout  the  whole  State  fixed  by  the  consti- 
tution of  a  State  for  the  election  of  some  of  the  State  officers,  and  that 
day  is  other  than  the  Tuesday  next  after  the  first  Monday  of  November, 
then  section  25  of  the  Revised  Statutes  is  not  applicable  to  such  State. 

The  provisions  of  the  constitution  of  the  State  of  Iowa,  adopted  in 
the  year  1857,  and  ever  since  in  force,  which  bear  most  directly  on  this 
question,  are  the  following,  and  they  are  given  in  the  order  in  which 
they  are  found  in  the  constitution  : 

Article  Tukke. 

legislative  department. 

Sec.  3.  Members  of  the  House  of  Represeutatives  shall  be  chosen  every  second  year 
by  the  qualiiied  electors  of  their  respective  district.sou  the  second  Tuesday  of  October, 
except  the  years  of  the  Presidential  election,  when  the  election  shall  be  held  on  the 
Tuesday  aft*^r  the  first  Momlay  of  November. 

The  term  of  oflBce  is  two  years. 

Sec.  5.  Seiiaturs  shall  be  choseii  for  the  term  of  four  years,  at  the  same  time  and 
place  as  representatives.     *»    *     » 

Senators  are  classified  so  that  one-half,  as  near  as  may  be,  shall  be 
elected  every  two  years.  In  this  article  nothing  is  said  of  the  year  of 
the  election. 

Article  Four. 

EXECUTIVE  department. 

Skc.  2.  The  governor  shall  be  elected  by  the  qualitied  electors  at  the  time  and  phice 
of  voting  for  members  of  the  general  assembly.     *     •     * 

He  holds  office  for  two  years. 

8rc.  3.  There  shall  be  a  lieutenant-governor  who  shall  hold  his  office  two  years  and 
be  elected  at  the  same  time  with  the  governor.     *     *     * 

Sec  10.  When  any  office  shall  from  any  cause  become  vacant,  and  no  mode  is  pro- 
vided by  the  constitution  and  laws  for  tilling  such  vacancy,  the  governor  shall  have 
power  to  till  such  vacancy  by  granting  a  commission,  which  HhalT  expire  at  the  end 
of  the  next  session  of  the  general  assembly  or  at  the  next  election  by  the  people. 

Sec  *J*2.  The  secretary  of  the  state,  auditor  of  stat>e,  and  treasurer  of  state  shall  be 
elected  by  the  qualiiied  electors  and  shall  continue  in  office  two  years.      "     *     * 

There  is  nothing  in  this  article  about  the  day  or  year  of  the  election. 

Article  Five. 

jupicial  dkpaktment. 

Sec  3.  The  judges  of  the  supreme  court  shall  be  elected  by  the  qualified  voters  of 
the  State.     •     *     » 
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he  term  is  four  years. 

c.  11.  Judges  of  the  supreme  court  and  of  district  courts  shall  be  chosen  at  the 
'al  election.    *     •     • 

li^s  is  the  first  place  where  the  words  "general  election"  are  used. 

C.  12.  The  general  assembly  shall  provide  by  law  for  the  election  of  an  attomey- 
ral  by  the  peojjle,  whose  term  of  office  shall  be  two  years.     »     •     • 

his  is  the  first  express  provision  that  the  general  assembly  shall 
te  provisions  by  law  for  any  election. 

:c.  13.  The  qualified  electors  of  each  judicial  district  shall  at  the  time  of  electing 
iistrict  Judge  elect  a  district  attorney.     •     "     • 

'he  term  is  four  years. 

Article  Seven. 

EC.  5.  But  no  such  laws  [laws  in  reference  to  the  State  contracting  debts]  shall 
a  effect  uutil  at  a  general  election  it  shall  have  been  submitted  to  the  people.  «  *  * 

Article  Nine. 

education  and  schools. 

L  board  of  education  is  established,  consisting  of  the  lieutenant-gov- 
or  and  one  member  to  be  elected  from  eaeh  judicial  district  in  the 
te. 

c.  3.  One  member  of  said  board  shall  be  chosen  by  the  qualified  electors*  of  said 
•let  and  shall  hold  office  for  the  term  of  four  years.     ♦     •     • 

be  board  is  classified  so  that  one-half,  as  near  may  be,  shall  go  out 
'y  two  years. 

Article  Ten. 

amendments  to  the  constitution. 

c.  3.  At  the  general  election  to  be  held  in  the  year  one  thousand  eight  hundred  and 
:ity,  and  at  each  ten  years  thereafter,  and  also  at  such  times  as  the  general  assem- 
nay  by  law  provide,  the  question  of  amending  or  revising  the  constitution  shall 
t>tcd  upon  by  the  electors.     •     »     *• 

Article  Eleven. 

miscellaneous. 

:g.  6.  In  all  cases  of  elections  to  fill  vacancies  in  offices  occurring  before  the  ex- 
tlon  of  a  full  t«rm,  the  person  so  elected  shall  hold  for  the  residue  of  the  unexpired 
^;  and  all  persons  appointed  to  fill  vacancies  In  office  shaU  hold  uutil  the  next 
^al  electiony  and  until  their  successors  are  elected  and  qualified. 

Article  Twelve. 

schedule. 

EC.  6.  The  first  election  under  this  constitution  shall  be  held  on  the  second  Tuesday 
October,  in  the  year  one  thousand  eight  hundred  and  fifty-seven,  at  which  time  the 
tors  of  th^  State  shall  elect  the  governor  and  lieut«*iiant-governor ;  there  shall  also 
lected  at  such  election  the  successors  of  such  senators  as  were  elected  at  the  August 
tion,  in  the  year  one  thousand  eight  hundred  and  fifty-four,  and  members  of  the 
8e  of  representatives.     »     *     •     * 

EC.  7.  The  first  election  for  secretary,  auditor,  aod  treasurer  of  State,  attorney- 
eral,  dinfrict  judgen,  members  of  the  board  of  education,  district  attorney,  members 
•ougress,  and  such  State  otiicers  as  shall  be  elected  at  the  April  election,  in  the  year 
thousand  eight  hundred  and  fiftj^-seven,  except  the  superintendent  of  public  in- 
'ction  and  such  county  officers  as  were  elected  at  the  August  election,  in  the  year 
thousand  eight  hundred  and  fifty -six,  except  prosecuting  attorueys,  shall  be  held 
'he  second  Tuesday  of  October,  one  thousand  eight  hundred  and  fifty-eight,  pro- 
sd  the  time  for  which  any  district  judge  or  any  other  State  or  county  officer  was 
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elected  at  the  April  election,  ei*^hteen  limnlred  and  (ifly-eijflit,  shall  not  exteud  be- 
yond the  time  for  tilling  like  otticres  at  the  October  electiou,  in  the  year  one  thousand 
eight  hnn<lred  and  fifty-eight. 

Skc.  8.  The  first  election  forjudges  of  the  supremo  court  and  snch  county ofticerx 
88  bhall  he  elected  at  the  AugUvSt  election,  in  the  year  one  thousand  eight  hundred  and 
fifty-seven,  shall  he  held  on  the  s«'con«l  Tuesday  of  Octoher,  in  the  yt  ar  one  thousand 
eight  hundred  and  lilty-nine. 

Sec.  10.  Senators  elected  at  the  August  election,  in  the  year  one  thousand  eight 
hundred  and  fifty-six,  shall  conti<»ne  in  othce  until  the  second  Tuesday  of  October,  in 
the  year  one  thousand  eight  hundred  and  fifty-nine,  at  whieh  time  their  successors 
shall  he  elected  as  may  he  jirescribed  hy  law. 

This  constitution  was  ratified  by  tlie  people  August  3,  1857.  One  ob- 
ject in  establishing:  it,  as  appears  i>y  the  records  of  the  proceedings  in 
the  constitutional  convention,  was  to  do  away  with  the  two  electioius 
required  by  the  constitution  of  184(),  in  Presidential  years. 

In  the  yeai*  18i>(>,  the  year  before  the  adoption  of  the  present  eousti- 
tntion,  tiiere  had  been  held  an  election  in  A])ril  for  township  officers  ami 
district  judges,  i\u  election  in  August  for  many  other  SUite  and  conuty 
ofiieers  and  for  members  of  Congress,  and  an  election  in  November  for* 
Presidential  electors.     Until  the  schedule  being  iirticle  12  of  the  const!  - 
tuiion  of  1857  is  reached,  tiiere  is  nothing  in  the  constitution  itself  iiidi  — 
eating  the  year  in  whi(!h  any  of  the  elections  would  be  held.     The  iermfi=^ 
of  office  were  two,  four,  and  six  years. 

It  is  ])lain  that  there  ujust  be  an  election  every  two  years,  but  uiiti  ^ 
the  schedule  estiiblisiird  it  there  wiis  nothing  to  indicate  on  what  yea  :^ 
the  first  election  under  this  constitution  should  be  held.     In  the abseuc*«t-r' 
of  thi^  schedule,  although  there  is  no  express  ])rovi^iou  that  all  rh-^e 
officers  should  be  elected  at  the  first  election,  yet  the  inipli(*.ation  tob-^ 
derived  from  section  'A,  article  .'J,  in  whi(*li  a  dnt/  of  election  is  expressl..^^' 
fixed  in  n^ference  to  the  mend)ers()f  the  State  house  of  representativej^  i 
anil   is  fixed  ex])ressly  on  the  Presidential  year  for  the  Tuesday  nexi-  "t 
after  the  first  ^londay  of  November,  would  be  that  members  uf  thim^    t 
house  would  be  elected  on  the  years  of  the  Presidential  elec^tioii,  and  ^  ^ 
that  occurs  on  even  numbered  years,  and  as  the  terms  of  members 
that  house  are  two  years,  the  further  inference  from  that  section  vroal 
be  that  the  members  of  the  house  of  re]n'esentatives  of  the  State  weret 
be  elected  on  the  even-numbered  years ;  and  ap]dyiiig  that  to  the  othe^  J 
sections  that  have  been  cited,  in  the  absence  of  the  schedule,  the  infe^^- 
ence  would  be  that  it  was  intended  bv  the  constitution  toe.stabli8h  biei  ■-• 
nial  general  elections  to  be  held  on  even  numbered  years,  namely,  (►  ^"^ 
the  years  of  the  Presidential  election,  on  the  Tuesday  next  after  the  firs^  ^ 
Monday  of  November,  and  on  other  even  numbered  years  on  the  secon*^ 
Tuesday  of  October. 

By  the  schedule  it  was  determined,  apparently  for  the  first  time,  tin «^  ^ 
there  shouhl  be  annual  elections;  that  part  of  the  State  officers  slioal*^ 
be  elected  in  the  even-numbered  years  and  part  in  the  odd;  and  pro- 
vision was  made  for  fixing  the  vear  in  which  the  first  electiou  for  tU^" 
ditferent  officers  should  be  held  ;  and  this  year  being  fixed,  succeedia*? 
elections  of  these  officers,  except  in  the  case  of  vacancies,  followed,  as ^' 
course,  according  to  the  respective  lengths  of  the  terms  of  office,  whiob 
in  every  case  were  an  even-number  of  years. 

The  words  general  election  occurring  in  the  constitution  can  only  refer 
to  an  election  held  on   the  second  Tuesday  of  October,  except  in  th^ 
year  of  the  Presidential  election,  and  then  on  the  Tuesday  next  after  th<? 
first  Monday  in  Noveniber,  and  in  section  3,  article  10,'it  is  expreaslj' 
provided  that  a  general  election  shall  be  held  in  1870,  and  in  every  tenth 
year  thereafter  which  are  even-numbered  years. 
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JS.U  argumeut  may  be,  perhaps,  drawn  in  reference  to  the  secretary  of 
Stifcte,  auditor  of  State,  and  treasurer  of  State  from  section  22,  article 
4^,  l>ecatise  no  time  for  the  election  of  these  officers  is  therein  expressed ; 
tli^t  it  was  intended  to  leave  the  time  of  their  election  to  the  legislature ; 
l>iat  there  are  no  provisions  in  tlie  constitution  giving   the  legislature 
I>ower  to  ftx  the  tim«  of  the  election  of  these  officers,  iuid  in  section  12 
o£   article  5  the  provision  is  that  the  general  assembly  may  provide  by 
Is^i.  vv  for  the  election  of  an  attoniey-geueral  by  the  people,  whose  term  of 
oflSce  shall  be  two  years,  <S:c.;  and  the  argument  is  perhaps  equally 
istrong  that  if  the  people  did  intend  by  their  constitution  that  the  geu- 
erji,!  assembly  should  provide  by  law  tor  the  election  of  secretary,  au- 
di tor,  and  treasurer  of  the  State,  they  would  have  said  so  in  plain  terms. 
The  powers  which  the  people,  by  their  constitution,  confer  upon  the 
ltf*'^islature  are  to  be  determined  by  a  proper  construction  of  the  consti- 
tiAtion  itself,  in  the  same  inanner  as  the  regulations  they  have  hxed  for 
"tlieMiiselves  by  that  constitutio!i,  or  as  the  rights  and  powers  they  have 
i**^i?ic}rved  to  themselves  outside  of  the  limits  of  that  constitution. 

-t\mong  the  officers  whose  tirst  election  by  section  7,  of  article  12,  is 
tt3i.t±d  for  the  second  Tuesday  of  October,  1858,  and  even-numbered  year, 
^^<^>t:  Presidential,  are  district  judges,  who  by  section  11,  aiti(;le  5,  are  to 
^>^  chosen  at  the  (jeneral  election^  and  who  held  office  for  four  years,  who 
'^vtire  therefore  elected  thonghout  the  State  on  the  second  Tuesdav  of 
Ootober,  1878. 

Jn  a  constitution  in  some  lespi^cts  so  inartiticially  drawn  as  this  is,  in 

"y^^hich  in  reference  tosonu^  officers  the  dny  of  election  is  expressly  tixe<l 

*^     the  constitution,  in  reference  to  others  it  is  provided  that  they  are 

"to     be  chosen  at  a  (tenvral  election,  and   to  others  that  tliev  arc  to  be 

^l^c^ted  by  the  (pialitied  voters,  but  no  ])r()vision  is  exj>ressly  made  for 

^x.ing  the  time  of  their  election,   and  in  n'terence  to  one  oi'  tluMn,  the 

*^t:toruey-general,  there  is  an  express  provision  that  the  general  assem- 

■^ly  may  provide  by  law  for  his  election,  much  weight  must  be  given  to 

^i^ti  general  scope  and  meaning  of  the  instrument,  and  we  think  that  it 

t^'^ifliciently  appears  in  the  constitution  itself  that  the  people  of  Iowa 

^^ttiuded  by  their  constitution  that  there  should  be  unnuitl  (leneral  elec- 

Y^orj*  for  State  offices;  that  these  elections  should  be  held  on  all   but 

^^^Cisidential  years  on  the  second  Tuesday  of   October,  and  on  those 

^'^iirs  on  the  Tuesday  next  after  the  tirst  Monday  of  November;  and  that 

^**^  intention  of  the  sections  in  the  schedule  which  have  been  cted  wa« 

^^  <38tablish  the  years  of  the  tirst  election  of  the  ditferent  officers,  so 

^*>5^t  some  might  be  elected  each  year  at  the  annual  election,  the  officers 

^^•^cler  the  old  constitution  continuing  in  office  until  their  successors  were 

^^^cted,  and  that  it.  was  not  meant  by  this  schedule  to  i)ermit  the  legis- 

-*i\t.|ire  to  make  a    hange  in  the  daj/  of  the  [jeneral  election  in  any  year 

^^tf*r  the  first  election. 

Ihe  significance  of  the  exi>ression  of  time  in  these  se(».tions  of  the 
^^liedule  is  in  the  year  and  not  the  day.    The  same  day  is  named  for 
^11   the  years.     It  is  conceded  that  on  the  odd-numbered  vears  after  the 
**^Bt  election  there  must  be  an  election  for  niembers  of  the  State  house 
^1'  representatives,  of  one-half  of  the  senators,  of  governors,  lieutenant- 
governors,  and  some  of  the  judges  of  the  supreme  court,  and  that  the 
flection  must  be  on  the  second  Tuesday  in  October;  but  there  is  nothing 
^^  the  constitution  indicating  that  the  provisions  for  the  day  of  election 
^^re  meant  to  be  different  on  the  even-numbered  years  not  Presidential 
^lian  on  the  odd-numbered  years,  or  that  the  constitution  meant  to  give 
^®  legislature  any  more  control  over  the  day  of  election  in  even-num- 
**^red  years  than  in  odd 
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The  reason  for  fixing  a  different  day  on  tbe  years  of  the  Presidenti 
elections  has  been  stated — namely,  that  the  appointment  of  Preside 
tial  electors  had  been  fixed  by  a  statute  of  the  United  States  for  tl 
Tuesday  next  after  the  first  Monday  of  November;  but  at  the  time 
the  adoption  of  this  constitution  there  was  no  law  of  Congress  prescri 
ing  the  time  of  electing  Representatives  in  Congress,  and  it  is  not  to  1 
presumed  that,  except  on  Presidentitd  years,  without  any  known  rea8< 
whatever,  it  was  intended  that  the  elections  in  the  successive  yea 
should  be  held  on  different  days, or  that  the  legislature  should  have  tl 
power  to  change  the  day  on  even-numbered  years,  but  not  on  odd.  It 
not,  of  course,  admitted  that  if  the  constitution  of  a  State  establish^ 
biennial  elections  to  be  held  at  a  certain  time  on  the  odd-numben 
years,  that  then  the  twenty-tifth  section  of  the  Revised  Statutes  won 
be  ajjplicable  to  such  a  State.  The  late  constitution  of  California,  und 
which  Representatives  in  Congress  were  elected  in  September  in  tl 
odd-numbered  years,  illustrates  this. 

The  general  peculiarities  of  the  constitution  of  1857  are  derived  fro 
that  of  184(5,  and  the  particular  provisions  on  which  the  decision  tun 
are  similar  in  both. 

The  constitution  of  1S4G  provided  as  follows: 

The  niemhenj  of  the  House  of  Ropresentativos  f^^haU  be  chosen  every  second  year, 
*  *  oil  tbe  firHt  Muiiilay  of  Anj^iist,  whose  t^Tiii  of  office  shall  contiune  two  yei 
from  tbe  general  election. 

In  this  section  no  year  of  election  is  mentioned. 

Senators  shall  be  cbo8<Mi  for  tlie  term  of  four  years  at  tbe  same  time  and  place 
Representatives.     «     •     * 

They  are  to  be  classified  so  that  one-half  are  to  be  elected  every  tv 
years. 

A  secretary  of  state,  auditor  of  public  accounts,  and  treasurer  shall  be  elected 
the  qualitied  electors,  wbo  Hball  continue  in  office  two  years. 

The  judges  of  the  supreme  court  were  .to  be  elected  by  the  gener 
assembly,  and  the  district  judges  were  to  l>e  elected  by  the  qualifii 
voters  of  the  district  in  which  they  reside  at  the  township  election. 

The  qualified  voters  of  eacb  county  shall  at  the  general  elecHon  elect  one  proseci 
ing  attorney,  and  one  clerk  of  tbe  district  court,  wbo  shall  be  resident,  (&.c. 

The  term  of  office  was  two  years. 

There  was  no  attorney- general  by  this  constitution. 

Article  Twelve. 

schedule. 

ScE.  5.  Tbe ^ir«^  general  election  under  this  constitution  shall  be  held  at  such  th 
as  the  governor  of  the  Territory  by  i>roclamati(>n  may  appoint  within  three  luont 
aftt^r  its  adojition  for  the  election  of  a  governor,  two  Representatives  in  the  Congr« 
of  tbe  United  States  (unless  Con^^ress  shall  jH"ovid<»  for  the  election  of  one  Represeni 
tive),  members  of  the  grneral  awsemblv,  and  one  auditor,  treasurer,  and  secretary 
state.     •     •     • 

The  office  of  clerk  was  not  mentioned  in  this  section,  and  no  expre 
provision  wius  made  in  this  constitution  for  the  year  of  holding  the  ge 
eral  election  except  this,  which  in  terms  related  only  to  the  first  gener 
election. 

Under  this  constitntion  the  case  of  the  State  vs.  Cadle  arose  (2  Green 
Keports,  Iowa,  j).  4(K>),  which  was  decided  by  the  supreme  court  of  Ioi» 
in  1850.  The  case  was  an  information  in  the  nature  of  a  quo  icarran 
on  the  relation  of  Abraham  Smalley  against  Richard  Cadle.     Smallc 
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claimed  to  have  been  elected  clerk  of  the  district  court  of  the  county  of 
Muscatine  on  the  first  Monday  of  August,  1849.  Cadle  claimed  to  have 
been  elected  such  clerk  at  a  general  election  held  on  the  first  Monday 
of  August,  1848.  In  the  opinion  it  is  stated  that  the  first  general  elec- 
tion was  fixed  bj*^  proclamation  of  the  governor  of  the  Territory  in  Octo- 
ber, 1846,  and  in  another  place  in  the  opinion  it  is  referred  to  as  having 
been  fixed  in  December,  1840. 
At  the  first  election  the  opinion  states : 

Several  of  the  clerks  were  chosoii  without  lepjal  notice  of  the  election.     *     ♦»     » 
Clerks  were  aguin  elected  on  the  first  Monday  in  August,  1847,  in  some  of  the  counties, 
and  their  election  was  declared  to  be  legal  by  an  act  of  the  general  assembly  approved 
Janaary  25,  1848,  and  by  the  same  act  subsequent  elections  were  authorized  to  take 
place  on  the  first  Monday  iu  August,  1849,  and  biennially  theieafcer. 

If  this  act  was  constitutional,  then  Smalley,  the  relator,  was  entitled 
to  the  office  by  virtue  of  his. election  on  the  first  Monday  in  August, 
1849.     Ca<lle's  claim  that  he  was  duly  elected  on  the  first  Monday  of 
August,  1848,  and  still  held  the  office,  rested  on  these  propositions:  That, 
by  the  constitution,  clerks  were  to  be  elected  at  the  general  election ;  that 
by  the  proper  construction  of  the  constitution,  the  general  election  was 
to  take  place  every  two  years;  that  as  the  first  general  election  had  been 
fixed  by  the  proclamation  of  the  governor  of  the  Territory  for  the  year 
1846,  by  a  proper  construction  of  the  constitution  the  subsequent  gen- 
eral elections  must  be  held  on  the  first  Monday  in  August  in  the  even- 
nombered  years  thereafter,  and  that  therefore  the  act  of  the  general 
assembly  fixing  the  election  of  clerks  on  the  odd-numbered  years  was 
unconatitutional  and  void. 

The  court  sustained  this  view,  and,  among  other  things,  say: 

Sot  the  first  general  election,  as  we  have  seen,  was  to  be  at  such  time  as  the  Terri- 
torial governor  might  appoint.    That  time  having  been  fixed  iu  December,  1846,  it 
iB.«»^se88arily  follows  that  the  next  general  election,  as  biennially  designated  by  the  con- 
fl^'m  tation,  was  on  the  first  Monday  of  August,  1848.  and  would  occur  on  the  same  Mon- 
<l  «^jr  on  each  alternate  year  thereafter.     ♦     •     *     But  independent  of  this  consider- 
*'"fci-on  [speaking  of  the  consideration  of  public  convenience]  and  without  going  beyond 
tMzm,  -^  ezplioit  language  of  the  constitution,  we  have  united  in  the  conclusion  that  the 
^^^  vierai  elections  authorized  by  the  constitution  are  biennial,  and  as  the  first  general 
®^  ^^tion  took  place  iu  1846,  the  second  was  held  on  the  first  Monday  in  August,  1848. 
*  ^"^^fc  ^  that  under  the  constitution  the  only  time  appointed  for  the  election  of  clerks  ana 
P  ^^^Dsecuting  attorney  is  at  the  general  elections. 

The  court  thus  construed  together  the  words  "first  Monday  of  Aug- 
^^^^t,"  being  the  day  fixed  for  the  election  of  State  representatives,  the 
^^  ^Drds  "  general  election,"  the  ftict  that  the  first  general  election  was 
"-  ^^^ed  by  the  governor  pursuant  to  the  constitution  for  the  year  1846, 
^  ^*^^d  the  provision  that  the  terms  of  office  were  two  years  or  multiples 
^^^*  two  years,  and  decided  that  by  the  constitution  general  elections  were 
™^  ^^ced  by  the  constitution  for  the  first  Monday  of  August  on  the  even- 
^^'^^mbered  years  after  the  first  election  in  1846. 

The  reasoning  of  this  opinion  of  the  supreme  court  of  Iowa  is  snb- 

®;_J^'«uitially  that  adopted  in  this  report.    A  comparison  of  the  two  consti* 

^xtions  shows,  as  has  been  said,  that  much  of  the  language  of  the  con- 

*  Citation  of  1857  was  taken  verbatim  from  that  of  1846,  and  this  com- 

l^^^son  also  accounts  for  the  peculiar  language  in  the  constitution  of 

^^^7,  in  reference  to  the  election  of  an  attorney -general,  an  officer  un- 

i        "^xiown  to  the  constitution  of  1846,  and  for  the  fact  that  until  the  sched- 

I        ^^le  is  reached  the  constitution  of  1857  apparently  contemplates  biennial 

i       ^Iwtions. 
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It  was  in  view  of  this  decision  of  tlie  supreme  court  of  Iowa,  settling 
tbe  construction  to  be  given  totbe  constitution  of  1846,  tbat  tbe  framers 
of  tbe  constitution  of  1857  acted,  and  it  would  not  occur  to  tbem  tbat 
tbe  same  language  in  tbe  new  constitution  as  in  tbe  old,  or  similar  lan- 
guage, would  or  could  receive  a  different  construction. 

We  are  fortified  in  tbe  conclusion  we  bave  reacbed  by  tbe  proceedings 
in  tbe  constitutional  convention  of  1857. 

In  the  debate  on  tbe  tbird  section  of  article  tbree,  relating  to  the 
election  of  members  of  tbe  House  of  Eepresentatives,  which  was,  so  far 
as  tbe  time  of  election  is  concerned,  reported  in  its  present  form,  Mr. 
Gillespie  moved  to  amend  by  providing  that  the  elections  shall  be  held 
on  the  Tuesday  next  after  tbe  first  Monday'  in  November,  and  in  explan- 
ation of  the  amendment  said: 

If  we  fix  tlie  time  of  the  jjeueral  t^lection  in  order  to  have  the  terms  of  offices  iinifomi 
we  must  tix  the  elections  in  Octolier  or  in  November ;  in  the  region  of  the  State  which 
I  represent)  our  people  are  dissatistied  with  the  numerous  elections  we  have^  and  there 
seems  to  be  a  general  feeling  manifested  thronghout  in  favor  of  placing  tlio  general 
election  on  the  day  of  the  Presidential  election,  so  as  to  obviate  the  necessity  and  ex- 
pense of  having  two  elections. 

Mr.  Parvin,  who  was  chairman  of  the  committee  on  the  legislative 
department,  said: 

I  am  not  particular  myself  whether  these  elections  are  fixed  in  October  or  Noveml>er, 
but  so  far  as  J  have  conversed  with  other  persons  on  the  subject  they  seem  to  think 
that  the  weather  in  November  is  too  cold  and  blustering  for  elections  to  bo  held  during 
that  month,  and  that  October  wonld  be  a  more  suitable  month. 

It  was  thought  by  the  committee  that  it  was  not  necessary  to  have  two  elections  so 
near  everv  four  years;  to  remedy  that  they  made  provision  that  on  the  years  of  the 
Presidential  elections  the  general  electi«uis  should  be  also  on  that  day.      • 

Mr.  Palmer  said: 

I  think  this  section  is  well  enough  as  it  is.  It  provides  for  elections  being  held  on 
the  second  Tuestlay  in  October  of  each  year  except  the  years  of  the  Presidential  elec- 
tion, when  it  is  to  lie  held  on  the  day  of  that  election.  *  *  *  As  to  the  time,  I  think 
it  is  well  enough  to  have  the  election  in  October  when  we  can  do  so,  and  not  have  two 
elections  coming  so  close  together. 

The  objection  is  a  very  obvious  one — to  having  two  elections  coming  close  together 
every  four  years,  requiring  voters  to  go,  as  the  gentleman  from  Rattan  has  said — ^to 
go  from  twenty  to  twenty-five  miles  to  the  plac-e  of  election,  or  lose  their  votes.     *    * 

*  I  am  in  favor  of  having  our  election  on  the  second  Tuesday  in  October  in  those 
years  other  than  the  years  of  the  Presidential  election,  on  account  of  the  weather  and 
the  convenience  of  our  fanners.     (Constitutional  Debates  of  Iowa,  1857,  pp.  514,515.) 

Afterwards  Mr.  Young  moved  to  strike  out  the  exception  of  the  years 
of  the  Presidential  election,  and  said : 

As  the  section  now  stands,  we  wonld  have  elections  for  three  years  in  October  and 
for  one  year  in  November. 

Mr.  Gillespie,  in  reference  to  this  proposed  amendment,  said : 

I  do  hope  that  the  pe^iple  of  this  State  will  not  be  burdened  with  two  elections — 
one  in  October  and  one  in  November — every  four  years,  and  that  the  convention  will 
adopt  the  report'  of  the  committee.  If  the  report  be  adopted,  I  am  perfectly  satisfied, 
and  I  believe  my  people  will  be  satisfied  with  it,  because  it  accomplishes  the  great  ob- 
ject we  had  in  view — that  is,  to  do  away  with  the  frequent  elections  that  caused  so 
much  trouble  and  expense.     (Pages  576, 577. ) 

In. discussing  tbe  schedule  (report  on  the  schedule),  in  which  the  sec- 
tions cited  in  this  report  were  reported  in  their  present  form,  Mr.  Wil- 
son said : 

The  committee  have  determined  to  so  arran^i^e  the  tickets  as  to  divide  the  can- 
didates in  about  ec|ual  proportions  for  the  elections  to  be  held  upon  difierent  yean. 

•  *     *     By  pursuing  this  course.^we  find  that  at  the  next  October  election  we  have 
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elect  members  of  the  general  aasembly  and  governor  and  lientenant-govemor.  At 
le  election  in  October,  1858,  we  hav*»  t<i  elect  the  secretary,  auditor,  and  treasurer  of 
ate,  attorney -general,  district  judges*,  district  attorneys,  lUiMuborsof  Congrc88,  board 

education /and  such  State  otticers  aa  will  be  elected  at  the  u<»xt  April  election.  This 
ill  give  a  ticket  of  about  equal  size  to  each  year. 

When  we  come  to  put  in  the  tirst  ticket  for  the  judi^es  of  the  supreme  court  to  be 
ected  in  18ol»,  we  will  give  tickets  to  each  year  of  about  equal  proportions;  for  in 
le  year  we  will  have  election  of  judges  of  the  supreme  court,  members  of  the  general 
«embly,  governor  and  lieutenant-governor,  and  in  the  other  we  have  the  reuuiinder 

the  State  officers  and  our  Co  gressmen.  We  concluded  that  that  was  the  best  di- 
sion  of  the  tickets,  inasmuch  as  we  were  eompelled  to  have  elections  in  these  differ- 
tt  years.     (Constitutional  Debates,  ]>.  I03i>.) 

These  statements  seem  to  have  been  uncontradicted  in  the  conven- 
on,  and  apparently  it  did  not  occur  to  the  members  of  that  body"  that 
ley  had  not  ftxed  a  day  of  election  for  all  the  years,  viz,  on  all  but  the 
ears  of  the  Presidential  election,  on  the  second  Tuesday  in  October, 
iid  on  those  years  on  the  Tuesday  next  after  the  first  Monday  in  No- 
ember. 

We  are,  therefore,  of  opinion  that  the  governor  of  Iowa  adopted  the 
ght  construction  of  the  constitution  of  that  State  in  deciding  that  it 
id  fix  the  day  of  election  of  State  officers  (with  the  exception,  per- 
ap8,  of  the  attorney-general),  whether  those  State  officers  were  to  be 
lected  on  the  odd  or  even  numbered  years,  so  that  it  would  require  a 
dange  in  that  constitution  to  elect  State  officers  (who  were  required  by 
le  State  constitution  to  be  regularly  elected  by  the  people  in  the  year 
S78),  on  the  Tuesday  next  after  tlie  first  Monday  in  November,  and 
aat  the  election  of  Rei)resentative8  in  Congress,  held  in  accordance  with 
le  laws  of  the  State  on  the  second  Tuesday  in  October,  1878,  was  held 
D  the  day  on  which  alone  it  could  lawfully  have  been  held. 

In  reaching  this  conclusion  we  disregard  altogether  the  provision  for 
le  election  of  members  of  Congress  found  in  section  7,  article  12,  of 
[le  constitution  of  Iowa.  That  provision  may  tend  to  show  that  it  was 
lie  intention  of  the  people  of  Iowa  that  members  of  Congress  should 
e  elected  on  the  second  Tuesday  in  October  of  the  even  numbered 
ears  not  Presidential,  but  the  time  of  electing  members  of  Congress 
Eknnot  be  prescribed  by  the  constitution  of  a  State,  as  against  an  oof  of 
tie  legislature  of  a  State  or  an  act  of  Congress,  and  the  amendment  to 
ie  twenty-fifth  section  of  the  Revised  Statutes  of  the  United  States  is 
onfined  to  States  whose  constitutions  fixes  the  day  of  election  of  State 
fflcers  in  said  State. 

The  only  apparent  exception  has  been  in  the  constitutions  which  have 
een  formed  by  Territories,  and  with  which  such  Territories  have  been 
dmitted  into  the  Union  as  States:  but  this,  if  it  be  a  valid  exception, 
oes  not  prove  that  Territories  have  the  right  by  a  constitution  to  fix 
be  time  for  electing  Representatives  in  Congress  when  they  become 
itates ;  but  the  authority  of  these  provisions  rests  on  the  sanction  and 
doption  of  them  by  Congress  in  admitting  such  Territories  as  States, 
ith  constitutions  CA)ntaining  such  provisions. 

In  accordance  with  the  views  we  have  expressed  of  the  manner  in 
rhich  these  petitions  should  be  disposed  of,  we  recommend  the  passage 
f  the  following  resolutions : 

Besohedj  That  the  petitioner,  J.  C.  Holmes,  in  the  matter  of  his  pe- 
ition  asking  to  be  admitted  to  a  seat  in  the  Forty-sixth  Congress  as  a 
tepresentative  from  the  eighth  Congressional  district  of  the  State  of 
Dwa,  have  leave  to  withdraw  his  petition. 

Resolved,  That  the  petitioner,  John  J.  Wilson,  in  the  matter  of  his 
petition  asking  to  be  admitted  to  a  seat  in  the  Forty-sixth  Congress  as 
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a  Bepresentative  from  the  ninth  Congressional  district  of  the  State  of 
Iowa,  have  leave  to  withdraw  his  petition. 

W.  A.  FIELD. 

J.  WARRfiN  KEIFER. 

W.  H.  CALKINS. 

JOHN  H.  CAMP. 

J.  B.  WEAVER. 

E.  OVERTON,  Jr. 

Note. — I  do  not  agree  to  all  the  positions  in  the  foregoing  opinion, 
but  do  agree  to  the  final  result. 

W.  H.  C. 

We  concur  in  the  conclusion  reached  above,  without  fully  indorsing 
the  reasoning  by  which  it  is  reached. 

R.  F.  ARMFIELD. 
VAN  H.  MANNING. 
SAML.  L.  SAWYER. 

I  concur  in  the  resolutions  recommended  by  the  foregoing  report,  and 
add  the  following  summary  of  my  reasons : 

1.  The  right  to  contest  the  seat  of  a  member  of  Congress  and  the 
manner  in  which  that  right  shall  be  exercised  are  both  clearly  fixed  by 
law.  The  members  of  the  Iowa  delegation  in  the  Forty-sixth  Congress 
were  chosen  by  large  majorities  on  the  8th  day  of  October,  1878,  which 
was  the  usual  day  for  holding  State  elections,  and  was  recognized  as 
the  proper  day  by  the  masses  of  the  people.  No  one  of  the  candidates 
who  opposed  the  sitting  members  in  that  election  has  filed  a  notice  of 
contest.  There  are,  therefore,  no  contestants  under  the  law.  If  that 
election  was  held  on  a  day  which  was  plainly  in  violation  of  the  act  of 
Congress,  although  no  notice  of  contest  was  given,  any  citizen  of  the 
State  could  have  protested  against  the  seating  of  the  delegation  theH 
chosen,  and  asked  Congress  to  declare  the  election  void.  No  such  pro- 
test has  been  filed.  The  farce  which  was  enacted  on  the  5th  day  of 
November,  1878,  was  not  an  election,  and  it  would  be  wrong  to  dignify 
it  as  such,  and  still  worse  to  recognize  its  validity  in  any  respect.  It 
clearly  did  not  give  the  petitioners  the  status  of  contestants  under  the 
provisions  of  the  act  of  Congress  regulating  contests,  and  their  petitions 
cannot  be  construed  as  coming  from  citizens  of  Iowa,  and  asking  that 
the  election  of  October  be  declared  void.  There  is  nothing,  therefore, 
in  any  aspect  of  the  case,  in  these  petitions  to  put  Messrs.  Sapp  and  Car- 
penter on  their  defense,  or  to  invalidate  in  any  way  their  right  to  their 
aeats. 

2.  The  question  whether  the  constitution  of  the  State  of  Iowa  ^^mnst 
be  amended  in  order  to  effect  a  change  in  the  election  of  State  officers," 
is  one  which  it  is  the  exclusive  right  of  the  State  to  decide.  The  per* 
sons  to  whom  the  constitution  and  laws  of  Iowa  confide  this  decision 
have  made  it,  and  their  determination  is  a  finality,  and  is  conclusive  on 
all  parties.    The  committee  have  not  the  right  to  review  the  decision. 

F.  B.  BELTZHOOVEB. 
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« 

ART  13,  1881— Mr.  CoLEBiOK,  from  the  Committee  on  Elections^ 

submitted  the  following 

VIEWS    OF   THE   MINORITY: 

3  andersigned,  a  member  of  the  Committee  on  Elections,  submits 

)llowing  minority  report: 

ree  questions  have  been  submitted  for  our  consideration: 

Has  this  committee  jurisdiction  to  investigate  the  matters  referred 

the  memorials  and  papers  presented  to  us,  or  do  these  cases  come 

n,  and  therefore  to  be  governed  by,  the  provisions  of  the  statute 

3  United  States  relating  to  and  regulating  the  mode  of  procedure 

nes  of  contested  elections  of  members  of  the  House  of  Representa- 

?    If  they  do  come  within  that  statute,  then  we  have  no  jurisdic- 

as  it  Is  conceded  that  its  requirements  have  not  been  complied 

Was  the  election  that  was  held  on  the  8th  day  of  October,  1878,  in 
tate  of  Iowa  for  Eepresentatives  to  Congress  legal? 
Was  the  election  in  the  T5i*?hth  and  Ninth  Congressional  Districts 
W8L  on  the  5th  day  of  November,  1878,  for  Representatives  to  Con- 
held  on  the  day  prescribed  by  law,  and,  if  so,  were  the  claimants 
elected  such  Representatives! 

St.  These  cases  are  not  contests  between  persons  asserting  con- 
ig  claims  to  seats  in  Congress  by  virtue  of  the  same  election.  They 
not  rival  candidates  at  the  same  election.  The  memorialists  dis- 
any  right  to  the  seats  in  controversy  under  the  election  that  was 
on  the  8th  day  of  October,  1878.  They  concede  that  if  Representa- 
to  Congress  could  have  been  legally  voted  for  at  the  election  then 
Messrs.  Carpenter  and  Sapp  are  entitled  to  the  seats  now  held  by 
,  as  they  each  received  at  said  election  a  majority  of  the  votes  cast 
)  res[)ecti  ve  districts  represented  by  them  in  Congress.  They  make 
arges  of  bribery,  corruption,  or  fraudulent  voting.  They  predicate 
right  to  the  seats  in  dispute  by  virtue  of  elections  held  in  said  dis- 
(  for  Representatives  to  Congress  at  a  different  time  than  that  at 
\i  Messrs.  Carpenter  and  Sapp  were  elected.  The  claimants  do  not 
ne  or  occupy  the  position  of  contestants,  and  therefore,  in  my 
on,  the  statute  relating  to  contested  elections  is  not  applicable  to 
>  cases. 

e  Constitution  of  the  United  States  declares  that  "each  house 
be  the  judge  of  the  elections,  returns,  and  qualifications  of  its 
members."  (Article  1,  section  5.)  It  is  provided  by  Rule  77  of  the 
;e  of  Representatives,  that  "It  shall  be  the  duty  of  the  Committee 
lections  to  examine  and  report  upon  the  certificates  of  election,  or 
credentiaht,  of  the  members  returned  to  serve  in  this  House,  and 
ke  into  their  consideration  all  such  petitions  and  other  matters  touch- 
^Aictions  and  returns  as  shall  or  may  bepresentedy  or  come  into  question j 
referred  to  them  by  the  House.^^  By  virtue  of  this  rule,  which  was 
ted  as  an  efficient  aid  in  executing  the  power  so  conferred  by  the 
titution,  the  House  adopted  resolutions  by  which  the  memorials  of 
laimants  in  these  cases,  and  "  all  papers  in  the  hands  of  the  Clerk  of 
louse  reliitiny  to  tlie  elections  of  Representatives  in  Congress  for  the 
k  and  ninth  districts  of  lowa^^  were  referred  to  this  committee, 
jr  these  resolutions,  and  the  rule  of  the  House  above  set  forth,  and 
provision  of  the  Constitution  above  cited,  we  are  not  merely  vest-ed 
ample  power  and  complete  jurisdiction  to  investigate  these  cases, 
>ur  duty  to  do  so  is  rendered  imperative. 
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Second.  The  Coiistitatiou  of  the  United  States  declares  that  "  The 
times,  places,  and  manner  of  holding  elections  for  Senators  and  Repre- 
sentatives shall  be  prescribt*d  in  each  State  by  the  legislature  thereof, 
but  the  Congress  may  at  any  time  by  law  make  or  alter  such  regulations, 
except  as  to  the  places  of  choosing  Senators."     (Article  1,  sec.  4.| 

Under  this  provision  of  the  Constitution  the  legislature  of  the  State 
of  Iowa  was  authorized  and  required  to  prescribe  the  time,  place,  and 
manner  of  holding  elections  in  that  State  for  Representatives  in  Con- 
gress, subject  to  the  power  of  Congress  to  alter  at  any  time  sucli  regula- 
tions. By  virtue  of  this  provision  of  the  Constitution  the  legislature 
of  that  State  did  enact  a  law  prescribing  "  the  time,  place,  and  manner" 
of  holding  elections  for  Representatives,  and  designated  the  second 
Tuesday  in  October  as  the  time  for  the  holding  of  said  election.  Sub- 
sequently, in  February,  1872,  Congress,  exercising  the  power  conferred 
upon  it  by  the  Constitution,  altered  the  regulations  so  prescribed  by  the 
legishiture  of  Iowa,  as  to  the  time  designated  for  the  holding  of  said 
election,  by  the  following  enactment: 

Tlio  Tuesday  after  tho  rirNt  Monday  in  November,  in  the  year  1876,  is  established  an 
the  day  in  each  of  the  States  and  Territories  for  the  election  of  Representatives  and 
Delegates  in  the  45th  Congresa,  and  the  Tnesday  next  after  the  first  Monday  in  No- 
vember in  every  second  year  thereafter  is  establhlted  as  the  day  for  the  election  in  each 
of  SHid  States  and  Territories  of  Representatives  and  Deh»gates  to  the  Congress  coni- 
niencingon  the  4th  dav  of  March  thereafter.  (Section  25  of  the  Revised  Statutes  of  the 
United  States,  187 1^.) 

Afterwards  Congress  modified  said  law,  as  follows : 

That  section  2*y  of  the  Revised  Statutes,  prescribing  the  time  for  the  holding  ele*.'- 
tions  for  represeutatives  to  Congress  is  hereby  modified  so  as  not  to  apply  to  any  Stat-e 
that  has  not  yet  changed  its  day  of  election,  and  whose  constitution  must  be  amended 
in  order  to  eftect  a  change  in  the  day  of  the  electicm  of  State  ofticers  in  said  StatiJ. 
(Section  6,  chapter  l*.iO,  acts  of  the  second  session  of  the  Forty- third  Congress  approved 
March  3,  1875.) 

The  question  jiresented  to  us  is.  Does  the  State  of  Iowa  come  within 
the  exception  named  in  said  act,  as  modified!  Must  her  constitution 
be  amended  "in  order  to  effect  a  change  in  the  day  of  the  election  of 
State  officers  in  said  State  "  f 

The  constitution  of  Iowa  i)rovides  that — 

The  first  election  for  secretary  of  state,  auditor,  and  treasurer  of  state,  attorney- 
general,  district  judges,  members  of  the  board  of  education,  district  attorneyB,  mem- 
bers of  Cofiffreea^  and  such  State  oflicers  as  shall  be  elected  at  the  April  electiou  in  the 
year  1857,  *  *  •  shall  be  held  on  the  second  Tuesday  of  October,  1858.  (Section  7, 
article  12.) 

No  provision  exists  in  the  constitution  of  Iowa  for  any  stdsequent 
election  of  the  officers  above  named,  and  by  reason  thereof  the  duty  of 
providing  for  snbisequeDt  elections  of  said  officers  devolved  on  the  legis- 
lature of  said  State,  who  provided  therefor,  by  enacting  that  said  of- 
ficers should  be  elected  on  tiie  second  Tuesday  in  October,  and  by  vir- 
tue of  this  legislative  enactment  all  subsequent  elections  of  said  officers 
have  since  then  been  lieM. 

The  attorney-general  of  Iowa,  who,  prior  to  October,  1878,  was  re- 
quired by  the  governor  of  that  State  to  examine  the  various  provisions 
of  the  constitution  of  the  State,  and  render  an  opinion  as  to  the  proper 
construction  to  be  given  thereto,  so  that  it  might  be  determineii  whether 
it  was  necessary'  to  amend  said  constitution  in  order  to  effect  a  change 
in  the  day  of  the  election  of  State  officers  in  said  State,  says,  in  the 
opinion  so  rendered  by  him : 

Our  state  constitution  doe«  nut  (ix  a  day  for  the  election  of  all  State  ofiicaro,  but 
it  does  in  its  very  terms  lix  the  time  for  the  election  of  governor  and  lleut-enant-gover- 
nor.     Sections  3  and  3  of  article  3  of  oar  State  constitution  provide  that  the  election 
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« 

for  members  of  the  general  assembly  shall  be  on  the  second  Tuesday  in  October;  and 
sections  2  and  3  of  article  4  provide  that  the  covernor  and  lientenant-ffovernor  shall 
be  elected  at  the  same  time  and  place  as  members  of  the  general  assemoly. 

The  time,  then,  for  the  election  of  two  State  otticers  is  dehuitely  tixed  by  the  terms 
of  the  constitntion;  but  the  time  for  the  election  of  the  other  State  officers  is  not 
fixed,  either  by  direct  terms  or  by  necessary  implication.  Ifence  it  was  by  the  con- 
stitution left  to  the  law-making  power  to  fix  the  time  of  the  election  of  all  other  State 
oJHicers,  The  constitution,  as  to  them,  has  only  fixed  the  time  for  the  Jir8t  election. 
The  fact  that  the  constitntion  by  itM  tvrma  tixes  the  day  of  the  election  of  members  of  the 
general  assembly,  governor,  and  lieutenant-Jjjovernor.  and  only  fixes  the  day  for  the 
^^  first  flection*^  of  the  other  otTicers,  indicates  that  after  the  *' first  election"  the  time  for 
the  election  of  the  other  officers  was  intended  to  be  left  to  legislative  control. 

It  will  be  noticed  that,  in  addition  to  fixing  the  time  for  the  election  of  governor 
and  lieutenant-governor  and  members  of  the  general  assembly  generally,  the  consti- 
tution also  tixes  the  time  for  the  first  "election." 

Thus  it  will  be  seen  that  the  constitut  ion  fixes  the  day  for  the  first  election  of  all  the 
officers  named  in  it,  and  fixes  the  time  for  all  subsequent  eleciitms  of  governor  and  lieu- 
tenant-governor and  members  of  the  general  assembly.  lii  the  article  relating  to  the 
-executive,  the  time  for  the  election  of  governor  and  lieutenant-governor  is  fixed;  in  . 
the  article  relating  to  the  legislative  dei)artment,  the  time  for  the  election  of  mem- 
bers of  the  general  assembly  is  fixed:  and  the  article  relating  to  the  judiciary  pro- 
vides that  tlie  jndges  shall  be  chosen  at  the  "general  elections."  and  article  12  pro- 
vides for  their  ^^first  election." 

The  **general  election"  mnst  refer  to  some  other  time  than  the  time  mentioned  as 
the  day  lor  the  election  of  members  of  the  general  assembly,  governor  and  lieutenant- 
governor.  No  "general  ek^ction"  is  provided  t'ur  by  constitution;  only  the  time  for 
the  election  of  two  State  officers  and  members  of  the  general  assi^mbly  is  fixed.  For 
some  reason  the  constitutional  convention  thought  it  proper  that  the  time  of  this 
election  be  fixed  by  constitutional  provision,  but  left  it  to  tne  wisdom  of  the  general 
assembly  to  say  whether  that  should  be  the  day  for  the  '^general  election," 

I  think  that  the  coustrnctioa  so  given  to  the  constitution  of  Iowa  by 
her  attorney- general  is  the  correct  one. 

The.  fimt  ami  all  subsequent  electioiiti  for  governor,  lieutenant-gover- 
nor, and  members  of  the  legislature  were  fixed  and  prescribed  by  the 
-constitution,  which  provides  '*that  the  first  election  of  these  officers 
shall  be  held  on  the  second  Tuesday  in  October,  1859,  and  that  like 
elections  for  said  officers  shall  occur  every  two  years  thereafter,"  so  that 
these  officers  are  invariably  elected  in  the  odd  numbered  years,  while 
Representatives  to  Congress,  and  all  officers  of  the  State,  except  the 
governor  and  lieutenant-governor,  are  elected,  by  leffiitlative  enactment, 
In  the  even  numbered  years;  therefore,  the  objection  that  if  it  is  held  that 
the  IState  of  Iowa  does  not  come  within  the  exception  of  the  act  of  Con- 
gress providing  for  the  election  of  Representatives  to  Congress,  as  mod- 
ified, that  it  will  necessitate  the  holding  of  tiro  elections  in  the  same  year 
in  that  State,  does  not  exist. 

It  is  also  urged  that,  because  the  governor  of  that  State  decided  that 
it^  constitution  must  be  amended  in  order  to  elect  Representatives  to 
Congress  on  the  Tuesday  after  the  first  Monday  in  November,  the  de- 
cision so  rendered  by  him  must  be  accei)ted  as  the  true  construction  to 
be  placed  upon  that  instrument.  While  it  is  true  that  the  Federal  courts 
have  repeatedly  held  that  the  construction  place^l  upon  the  constitution 
and  laws  of  the  respective  States  by  the  latest  utterances  of  the  highest 
Judicial  tribunals  thereof,  will  be  respected  and  adopted  bv  the  Federal 
courts  (7  Wallace,  523;  0  Wallace,  35 :  14  Howard,  438;  23  Wallace, 
108),  yet  they  have  never,  so  far  as  I  ain  aware,  extended  the  limits  of 
this  rale  so  a«  to  embrace  decisions  rendered  by  any  other  than  the  judi- 
4iial  department  of  a  State.  It  is  not  claimed  that  the  highest  or  any 
oth^r  judicial  tribunal  of  the  State  of  Iowa  has  given  a  construction  to 
these  provisions  of  her  constitution,  and  in  the  absence  of  such  decision 
^e  are  left  unrestrained  to  place  our  own  construction  thereon.  I  do 
not  think  that  the  constitution  of  Iowa  *'  must  be  amended  in  order  to 
'Effect  a  change  in  the  day  of  the  election  of  the  State  officers  vw  ^aa>v^ 
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State,  and,  therefore,  I  believe  that  the  election  which  was  held  in  tha 
State  in  October  for  Bepresentatives  to  Congress  was  unauthorized  an 
illegal. 

Third.  It  follows,  in  my  opinion,  that  the  election  should  have  bee 
held  on  the  5th  day  of  November,  1878,  in  accordance  with  the  act  < 
Congress,  and  under  the  regulations  prescribed  bv  the  legislature  of  th 
State  of  Iowa  fixing  the  places  and  manner  of  holding  elections  for  sue 
Kepresentatives. 

The  Eighth  Congressional  district  is  composed  of  thirteen  countie 
At  the  election  held  on  the  8th  day  of  October,  1878,  30,556  votes  wei 
cast,  while  at  the  election  held  on  the  5th  day  of  November,  1878,  th 
polls  were  opened  in  only  four  precincts  of  the  district,  and  these  wei 
confined  to  two  of  the  thirteen  counties  composing  the  district,  and  tli 
entire  vote  cast  at  said  election  was  171. 

The  Ninth  Congressional  district  embraces  26  counties,  and  the  vol 
cast  in  the  district  for  Representative  to  Congress,  at  the  election  hel 
in  October,  1878,  was  38,029,  while  at  the  election  held  in  Novembe; 
1878,  for  the  same  purpose,  the  polls  were  opened  in  only  ttcelve  precinct 
of  the  disirict,  and  these  were  located  in  three  of  the  ticenty-six  countie 
constituting  the  district,  and  the  entire  vote  cast  at  said  election  wa 
357. 

The  elections  which  occurred  in  said  districts  on  the  5th  day  of  Noven 
ber,  1878,  were  held  in  the  absence  of  a  proclamation  of  the  governor  < 
Iowa  directing  the  holding  of  the  same,  and  other  formalities  require 
by  the  statute  of  that  State  in  relation  to  such  elections  were  not  con 
plied  with. 

While,  in  my  judgment,  the  failure  of  the  governor  to  issue  a  proch 
mation,  and  the  omission  of  other  officers  to  perform  their  duties  woul 
not  alone  invalidate  the  election,  as  their  neglect  or  refusal  to  compl 
with  their  duties  should  not  result  in  depriving  the  people  of  the  rigl 
to  elect  their  officers  at  the  time  fixed  by  law  for  that  purpose,  yet  it  i 
quite  evident,  from  the  very  small  vote  cast,  that  the  voters  of  "the  dii 
trict  generally  abstained  from  voting  or  taking  any  part  whatever  i 
said  election,  and  it  is  fair  to  assume  that  the  cause  of  their  failure  t 
do  so  is  alone  attributable  to  the  faet  that  they  believed  that  the  electio 
which  had  been  held  in  October  for  Eepresentatives  to  Congress  wa 
authorized  by  law  and  legal,  and  that  said  subsequent  election  was  ui 
authorized  and  illegal,  and  by  reason  of  this  belief,  so  created,  the 
failed  to  participate  in  said  election  and  thereby  the  will  of  the  peopl 
was  not  fairly  or  fully  expressed  at  the  election  held  in  November,  ao 
therefore  I  do  not  think  that  the  claimants  who  base  their  right  to  th 
seats  in  dispute  under  and  by  virture  of  said  election  are  entitled  to  th 
same. 

If  the  views  above  expressed  are  correct  it  follows  that  the  seats  no' 
occupied  by  Messrs.  Sapp  and  Carpenter,  respectively,  asKepreseuti 
tives  in  Congress  from  the  eighth  and  ninth  Congressional  districts  < 
the  State  of  Iowa,  should  be  declared  vacant,  and  accordingly  I  submj 
for  the  consideration  of  the  House  of  Representatives  the  following  rei 
olntious : 

Resolved,  That  neither  J.  C.  Holmes  nor  William  F.  Sapp  was  la^ 
fully  elected  to  the  Forty-sixth  Congress  from  the  eighth  Congressioni 
district  of  Iowa,  nor  is  either  of  them  entitled  to  a  seat  in  said  Congrea 

Resolved^  That  neither  John  J.  Wilson  nor  Cyrus  C.  Carpenter  wa 
lawfully  elected  to  tbe  Forty-sixth  Congress  from  the  ninth  Congrei 
sional  district  of  Iowa,  nor  is  either  of  them  entitled  to  a  seat  in  sal 
Congress. 

WALPOLE  G.  COLERICK. 


MERCHANT   VS.    ACKLEN.  34& 


W.  B.  MERCHANT  vs.  JOSEPH  H.  ACKXEN. 
ROBERT  O.  HERBERT  vs.  JOSEPH  H,  ACKXEN. 

Thied  Congressional  District  of  Louisiana. 

^w\  these  ca^es  the  contestaDts  failing  to  file  briefs,  as  required  by  the  rules  of  the 
committee,  and  on  farther  notice  failing  to  show  cause  why  their  cases  should 
not  be  dismissed  on  account  of  such  failure  to  file  briefs  as  directed,  the  commit- 
tee report  in  favor  of  contestee. 


The  House  adopted  the  report  March  1,  1881. 


CH 1, 1881. — Mr.  Springer,  from  the  Committee  on  Elections,  sub- 
mitted the  following 

REPORT:  ^ 

Ae  Oommitiee  on  Elections^  to  whom  were  referred  the  contested  eleotum 
cases  of  W.  B.  Merchant  vs.  J.  H.  Acklen  and  Robert  0,  Herbert  vs.  J* 
H.  Acklen^  of  the  third  Congressional  district  of  the  State  ofLouisiana^ 
respectfully  beg  leave  to  report : 

That  the  notices  of  contest  and  auswen^  thereto  were  referred  to  the 

C3ommittee  on  Elections  and  filed  with  the  clerk  of  said  committee  on 

t^be  13th  day  of  April,  1879.    Evidence  taken  in  the  above  cases  was 

I>:xinted  on  the  15th  day  of  January,  1880,  and  copies  of  the  same  were 

to  the  contestants,  as  required  by  the  rules  of  the  committee,  by 

le  clerk  of  said  committee,  with  an  official  notice  to  prepare  briefs 

Ithin  twenty  days  from  the  25th  day  of  January,  1880,  to  which  no- 

•'ft^tention  was  given  by  said  contestants. 

On  the  21st  day  of  May,  1880,  the  clerk  of  the  committee  was  directed 

resolution  to  telegraph  to  Messrs.  Merchant  and  Herbert  to  appear 

the  committee  either  in  person  or  by  attorney  on  the  29th  day  of 

\jy  ISSOj  and  show  cause  why  their  cases  should  not  be  dismissed  on 

of  the  failure  to  file  briefs  as  directed.    No  attention  was  giv^Di 

these  dispatches,  and  the  parties  neither  appeared  in  person  nor  by 

'^Citomeys,  as  notified.    The  said  contestants  were  again  notified  by 

J'^^gistered  letters,  on  the  22d  day  of  December,  1880,  to  appear  before 

^   le  Committee  on  Elections  on  the  11th  day  of  January,  1881,  and  show 

why  the  cases  should  not  be  dismissed,  and  to  this  no  reply  was 

ade. 

We  therefore  respectfully  recommend  the  adoption  of  the  following 
^''^fcsolution : 

Besolvedj  That  Joseph  H.  Acklen  was  duly  elected  and  is  entitled  to< 
^aeai  in  this  House  as  a  Representative  in  the  Forty -sixth  Congress- 
^■^010  the  third  Congressional  district  of  the  State  of  Louisiana. 
:  Bmolvedj  That  Robert  O.  Herbert  and  W.  B.  Merchant  have  leave  to- 

i       '^rithdraw  their  papers  of  contest  in  this  case. 
I  All  of  which  is  respectfully  submitted. 
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E.  MOODY  BOYNTON  vs.  GEORGE  B.  liORING. 

Sixth  Congressional  District  of  Massachusetts. 

Cont/estant  charges  that  illegal  voteh  were  ca.st  for  contestee,  and  that  a  Dumber  of  bal  .M^. 
lots  failed  to  designate  the  office  for  which  the  candidate  was  designed.  Conteiite*^<^ 
objected  to  the  specifications  of  the  grounds  of  contest  because  of  their  insuffi. 
ciency. 

Held :  That  had  the  objections  been  pressed  and  relied  upon  they  would  have  bee- 
sustained,  as  a  glance  at  the  nature  of  contest  discloses  it-s  utter  insufficiency. 

All  persons  who  could  not  read  and  write,  as  required  by  the  Constitution  of! 
chusett^,  were  not  legal  voters. 

The  presumption  that  sworn  officers  of  the  law  have  done  their  duty  must  obtain  ui 
til  the  contrary  clearly  appears. 

The  public  law  of  Massachusetts  created  the  sixth  Congressional  district ;  and  it  »' 
pearing  that  there  was  no  other  ^'sixth  district"  in  which  any  of  the  voters 
Grovoland,  lived  except  the  "sixth  Congressional  district,"  nor  was  there  a  Repr 
sentative  office  to  be  filled  in  any  sixth  district  in  which  the  town  of  Grovelai 
was  situated  except  the  sixth  Congressional  district,  ballots  cast  there  reading  **F 
Representative,  sixth  district,  George  B.  Loring,  of  Salem,"  clearly  indicate 
writing  the  office  for  which  the  person  voted  for  is  designed. 

The  House  adopted  the  majority  report  January  21,  1881. 


December  20,  1880. — Mr.  Calkins,  from  the  Committee  on  Electio 

submitted  the  following 

REPORT: 

The  notice  of  contest  in  this  case  is  as  follows : 

NOTICE   OF   CONTEST. 

Nkwburyport,  December  2, 1878^ 

Dear  Sir:  You  are  herehy  notified  of  my  intention  to  contest  your  election  to 
Forty -sixth  Congress  from  tlie  sixth  Massnohusetts  Congressional  district,  for  the 
lowing  reasons,  viz :  To  ohtain  a  recount  of  votes  cast  for  the  caudidates  for  Mud  offi* 
as  errors  are  helieved  to  exist  in  the  returns  slf  made.  It  is  known  that  ten  legal  TO' 
cast  in  the  town  of  Danvers  were  rejected  in  the  count  on  pretense  of  having  V~ 
challenged,  hut  they  shoukl  he  couute<l.  It  is  helieved  many  votes  in  other  p] 
were  excluded  for  the  same  reason.  Names  of  persons  were  added  to  check-lUts 
their  votes  cast  and  counted  in  the  precinct  of  which  they  were  not  residents.  Oth — -^ 
were'excluded  and  not  permitted  to  vote  in  the  precinct  of  which  they  were  reside^ 
and  legal  votcrn.  Discrepancies  arc  said  to  exist  in  the  returns  made  hy  the  returnf 
officers  of  the  representative  district.  It  is  reported  on  good  authority  that  one 
in  the  town  of  Ameshury  voted  twice,  and  hoth  votes  have  heen  counted.  A 
numher  of  votes  were  cast  in  several  towns  which  failed  to  designate  the  office 
which  the  candidate  was  designed.  It  is  also  report-ed  that  hrihery  and  iileffal  inl 
ference  were  practiced.  In  some  cities  the  returning  officers  did  not  register  uie  vol  _ 
in  accordance  with  law,  and  it  is  prohahle  many  were  registered  who  should  noth^p**^ 
been.  The  selectmen  of  Bradford,  it  is  said,  were  illegaUy  chosen,  and  were  thereg: '^^ 
unauthorized  hy  law  to  issue  a  warrant  for  an  election.  In  the  town  of  Marbleb ^^^j" 
there  were  three  ascertained  fraudulent  votes,  and  it  is  reported  there  were  oth.' 
which  nevertheless  have  been  included  in  the  returns  from  that  town.  In  the 
of  Essex  there  is  said  to  be  an  error  in  the  count,  and  in  various  towns  there 
to  be  discrepancies ;  and  as  the  law  does  not  provide  for  a  recount  in  towns,  it  is 


\ 
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«ajy  to  iont«'8t  your  electiou  in  or<l«r  to  oljtiiiii  a  iTcouut.  FramlK  ol"  various  kinds 
ikr*^  reported  to  have  boon  practiced  in  the  last  Mertiou,  but  the  candidates  are  believed 
to  l>e  innocent  of  them.  To  prevent  the  reenrrence  of  these  evils,  and  to  ascertain 
iwlio  is  le^jally  elected  to  the  office  of  Representative  to  Congress  from  the  sixth  Massa- 
clitii!.ett8  district,  I  shall  claim  the  election  to  that  odice.  and  hereby  notify  you  to  thai* 
«ftVct. 

RespectfoUv, 

EBEN  MOODY  BOYNTON. 

The  contestee,  in  Lis  ans\Ter,  objects  and  excepts  to  the  specifteations 
of  the  ground  of  contest  because  they  are  insufficient  in  hiw,  and  lie 
esijecially  reserves  all  right  of  exceptions  for  insufficiency.  The  answer 
closes  with  a  general  traverse  of  any  and  all  fa<it8  set  fortli  in  the  notice 
of  contest.  (8ee  Kecord,  pp.  1  and  2,  for  the  notice  of  contest  and  the 
answer.) 

Had  the  exceptions  alleged  against  the  notice  of  contest  for  insuffi- 
ciency been  pressed  before  the  committee,  the  exceptions  would  no 
doubt  have  been  sustained. 

Section  105,  Revised  Statutes  of  the  United  States,  is  as  follows : 

Sec.  105.  Whenever  any  person  intends  to  contest  an  election  of  any  inemher  of  the 
House  of  Representatives  of  the  Knii'd  States,  he  shall,  within  thirty  da\s  after  the 
result  of  snch  election  shall  havehei  n  determined  by  the  odiceror  hoard  of  convassers 
^nthorized  by  law  to  detenninethe  same,  give  notice,  in  writing,  to  the  member  whose 
«eHt  he  designs  to  contest  of  his  intention  to  contest  the  same,  and  in  sm  h  n<»tice  shall 
specify  particularly  the  grounds  upon  which  he  relies  in  the  contest.  (  Revised  Stat- 
utes of  the  United  States,  p.  1?^.) 

This  section  of  the  statute  provides  for  the  procedure  in  contests  of 
this  nature. 

A  glance  at  the  notice  of  contest  discloses  its  utter  insufficiency  and 
non-compliance  with  the  section  of  the  statute  above  set  out.  In  the 
recent  case  of  Duffy  against  Mason,  decided  by  this  House,  the  view  we 
bave  taken  is  so  clearly  and  ably  set  forth  that  we  adopt  the  following 
provisions  of  that  report  as  entirely  ap])licable  to  the  case  at  bar. 

The  report  is  as  follows : 

AlcCrary,  in  his  Law  of  Elections,  section  .343,  referring  to  this  statute,  says: 

*•  A  good  deal  of  discussion  has  arisen  as  to  what  is  to  be  understood  by  the  words 

*  «*pecify  particularly  the  grounds  on  which  he  relies.'    It  is  evident,  however,  that 

"'^beae  words  are  not  easily  defined  by  any  others.     They  are  as  plain  and  clear  as  any 

t^T^ms  which  we  might  employ  to  explain  them.     Cases  have  arisen  and  will  again 

**'ij9e,  giving  rise  to  controversy  as  to  whether  a  given  allegation  conies  up  to  the  re- 

'^^iremeDt  of  this  statute,  and  it  must  be  for  the  House  in  each  case  to  decide  upon  the 

"^^sc  before  it.     It  may  be  observed,  however,  that  this  statute  should  receive  a  reason- 

*Me  coustraction,  one  that  will  carry  out  and  not  defeat  its  spirit  and  purpose.     And 

P^tiuips  the  rule  of  construction  which  will  prove  safest  as  a  guide  in  each  case  is  this: 

-^  notice  which  is  sufticiently  specific  to  put  the  sitting  member  upon  a  proper  defense 

*t^d  prevent  any  8u^pris^  being  practiced  upon  him  is  good,  but  one  which  fails  to  do 

*bUiR  bad.     (Wright  r«.  Fuller,  1  Bartlett.  152.) 

**The  Houses  of  Congress,  when  exercising  their  authority  and  jurisdiction  to  decide 
'^pon  *th©  election  returns  and  qualitications'  of  members,  are  not  bound  by  the  tech- 
2}^^1  nilee  which  govern  proceedings  in  courts  of  justice.  Indeed,  the  statutes  to  lie 
^Uad  among  the  acts  of  Congrens  regulating  the  mode  of  conducting  an  election  con- 
**«t  in  the  House  of  Representatives  are  directory  only,  and  are  not  and  cannot  be 
'^^^e  mandatory  under  the  Constitution.  In  practice  these  statutory  regulations 
•*e  often  Taried  and  sometimes  wholly  departed  from.  They  are  convenient  as  rules 
?^  practice  and  of  course  will  be  adhered  to,  unless  the  House  in  its  discretion  shall 
JjjJ^a  given  case  determine  that  the  ends  of  justice  require  a  different  course  of  action. 
**hcy  coDstitate  wholesome  rules  not  to  be  departed  trom  without  cause.''  {Ibid.,  sec- 
tion 349.) 

VThile  it  is  true  that  this  statute  should  receive  a  liberal  construction,  yet  it  will 
•^ytdoto  permit  parties  to  disregard  its  i^rovisions.  The  House,  in  sanctioning  its 
^oUrtion  in  cases  heretofore  determined,  has  created  prccedeuts  that  are  now  fre- 
■•l^ently  and  pertinently  cited  to  justify  similar  infractions.  This  practice,  if  tol- 
•^ted,  will  finally  result  in  the  virtual  abrogation  of  the  statute.  The  only  safe 
"^otirte  to  pniBue  is  to  require  at  least  a  substantial  compliance  with  its  proviaiona. 
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We  think  that  the  notice  of  contest  in  this  case  is  clearly  insufficient.  It  is  too  indefi- 
nite and  uncertain  in  its  allegations.  'As  was  said  in  the  ease  of  Bromberg  n.  Haral- 
son (Smithes  Digest  of  Election  Cases,  pag<^  355) — 

**  It  is  too  vague  and  uncertain  to  be  good.  The  statute  requires  that  the  contestant 
in  his  notice  *  shall  specify  particularly  the  grounds  upon  which  he  relies  in  his  con- 
test.' It  is  iuiposbiblc  to  conceive  of  a  specification  of  the  grounds  of  contest  broader 
or  more  general  in  its  terms.  It  fixes  no  place  where  any  act  complained  of  occurred. 
It  embraces  the  whole  district  in  o  e  sweeping  charge.  This  specification  embraces 
three  general  grounds  of  complaint,  not  one  of  which  possesses  that  particularity  essen- 

tial  to  good  pleading." 

• 

The  points  decided  in  the  Duffy  and  Mason  case  exactly  cover  the 
case  in  hand,  and  it  is  unnecessary  to  examine  any  of  the  other  pointe 
raised  in  the  case.  Fearing,  however,  that,  unless  the  merits  of  the 
case  are  taken  up  and  examined,  injustice  may  be  done,  the  committee 
have,  at  the  expense  of  much  inconvenience  and  loss  of  time,  ex- 
amined the  questions  raised,  and  present  their  views  specifically  on 
each  point. 

CITY   OF   GLOUCESTER. 

It  is  claimed  that  the  registration  law  of  Massaxjhusetts  requires  the 
registration  of  voters  to  cease  at  twelve  o'clock  midnight  of  the  seventh 
day  next  preceding  the  day  of  any  election.  (See  chapter  235,  section 
2,  Massachusetts  laws  of  1877 ;  see  also  section  10,  chapter  376,  acts  of 
1874 ;  also  chapter  251,  laws  of  1878,  and  chapter  233,  laws  of  1878.) 

We  are  inclined  to  take  the  view,  in  construing  these  statutes,  that 
the  registration  of  voters  does  not,  as  claimed  by  the  contestee,  "cease 
at  twelve  o'clock  midnight  of  the  day  next  preceding  the  day  of  elec- 
tion," but  that  chapter  251  of  the  laws  of  1878  extends  the  right  of  regis- 
tration under  the  conditions  therein  named  up  to  the  opening  of  the 
polls.  But  it  is  not  necessary  for  us  to  decide  this  question,  and  we  do 
not,  much  preferring  that  the  courts  of  Massachusetts  shall  first  con- 
strue their  own  statutes,  and  when  they  have  undergone  judicial  con- 
struction we  would  follow  the  decisions  of  the  courts  of  that  State. 

We  retain  the  vote  of  the  city  of  Gloucester  as  returned. 

MABBLEHEAD. 

It  is  claimed  that  William  H.  C.  Coates,  jr.,  voted  twice,  and  that  he 
voted  for  the  contestee,  and  that  one  of  the  ballots  was  counted.  If  th^ 
contention  of  the  contestant  is  correct,  one  vote  must  be  deducted  fro"* 
the  contestee,  as  it  is  shown  that  when  the  selectmen,  in  countiDg  the 
votes,  found  the  two  ballots  together,  one  of  them  was  torn  up  and  th© 
other  counted. 

The  vote  of  L.  R.  Woodfin  is  next  attacked,  on  the  ground  of  «*" 
deuce.  It  is  claimed  that  he  was  not  a  resident  of  Marblehead.  ^^ 
seems  to  be  conceded  by  contestee  that  Woodfin's  vote  ought  not  to  be 
counted. 

The  three  Hathaways,  father  and  two  sons,  who  voted  at  Marblehead, 
are  attacked  on  the  ground  that  they  actually  lived  in  Salem  and  kept  "P 
a  nominal  residence  in  Marblehead.  As  to  Benjamin  O.  Hathaway*  s^*? 
if  it  be  conceded  that  he  voted  at  Marblehead,  it  is  not  shown  for  wno© 
he  voted.  As  to  George  G.  Hathaway  and  Benjamin  G.  Hathaway,j^*t 
it  is  conceded  they  voted  at  Marblehead,  and  voted  for  the  contestee^ 
Besidence  or  domicile  is  to  a  great  extent  a  question  of  intention,  and  a 
liberal  construction  of  the  statutes  of  Massachusetts  on  that  subject,  J^ 
think,  will  not  justify  us  in  finding  the  two  latter-named  persons  to  o^ 
illegal  voters. 
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DAN  VERS. 

ten  challenged  votes  whicU  were  returned  from  this  town  and,  it 
led,  were  not  counted  for  the  contestant,  remain  in  some  doubt, 
t  B,  page  23  of  the  able  brief  of  contestee's  counsel,  contains  a 
i  copy  of  the  report  of  the  executive  council  relative  to  the  count- 
1  tabulating  of  the  votes  in  the  sixth  Congressional  district  of 
'hnsetts.  It  would  seem,  by  an  examination  of  that  document, 
ere  were  ten  challenged  votes  returned  from  Danvers  which  were 
7  the  contestee  and  not  counted,  but  by  an  examination  of  the 
my  of  Josiah  Ross  and  Otis  F.  Putnam  (pages  12  and  13  of  the 
,  it  appears  these  ten  votes  were,  in  fact,  counted. 
(aw  of  Massachusetts  requires .  that  when  a  vote  is  challenged, 
er  offering  to  vote  shall  write  his  name  upon  the  back  of  the 
and  the  law  also  requires  that  the  party's  name  who  challenged 
all  be  written  thereon  and  put  into  a  separate  envelope  and  re- 
as  a  ^'  challenged  vote  " ;  and  the  law  also  requires  all  challenged 
0  be  counted  if  the  voter  insists  upon  voting,  after  being  chal- 
This,  we  think,  was  not  done  in  these  cases.  Inasmuch  as  it 
lecessary  to  decide  the  questions  involved  in  these  votes,  we  de- 
thing  concerning  them. 

WEST  NEWBURY. 

claimed  that  the  vote  of  James  Furgison  should  be  counted  for 
ant.  We  do  not  think  the  evidence  sufficient  to  justify  us  in 
ig  it  for  either  party. 

)  the  vote  of  Sheedy  MacNamara,  he  probably  voted  under  the 
at  he  would  be  able  to  enlist  the  active  support  of  certain  promi- 
tizens  of  the  town  in  his  behalf  in  getting  him  discharged  fi*om  a 
ition  for  the  violation  of  some  of  the  laws  of  Massachusetts  then 
g  against  him.  If  his  testimony  is  to  be  considered  of  sufficient 
to  establish  anything,  it  would  seem  to  show  that  he  applied  to 
more  of  the  selectmen  for  their  influence  in  getting  the  prosecu- 
^missed,  and  offered  for  this  influence  to  vote  a  certain  ticket, 
this  testimony  due  weight,  if  it  shows  anything  it  shows  simply 
)  voted  a  ticket  that  he  would  not  have  voted  had  he  been  free 
le  charge  thus  hanging  over  him.  We  do  not  think  we  could 
lis  vote  for  the  contestant,  but  would  rather  throw  it  out  entirely 
g  tainted  and  not  a  perfectly  free  ballot. 

claimed  that  some  man  as  he  voted  said,  <^  Here's  a  vote  for 
'."  It  is  also  claimed  that  Sheedy  MacNamara  influenced  certain 
fiends,  this  being  one  of  them,  to  vote  the  ticket  upon  which  the 
f  the  contestee  was  printed,  under  the  idea  that  by  so  doing 
'  was  to  escape  prosecution,  and  that  therefore  the  vote  of  the 
ho  shouted  at  the  time  he  voted  "  Here's  a  vote  for  Sheedy'' 
be  counted  for  the  contestant.  In  this  view  of  the  case  we  can- 
ree.  The  evidence  is  entirely  insufficient  to  establish  the  fact 
e  man  voted,  or  if  he  did  vote,  for  whom  he  voted,  or  that  he  was 
•erly  influenced  to  vote  as  he  did. 

AMESBURY. 

constitution  of  Massachusetts  prescribes  the  qualification  of  elec- 
Among  the  qualifications  it  is  made  necessary  that  before  a 
shall  be  allowed  to  vote  he  shall  be  able  to  read  and  write  in  the 
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English  language ;  and  the  regi^^try  law  of  1874  wa«  designed  to  more 
effectually  carry  out  this  provision  of  the  constitution.  We  have  noth- 
ing to  do  with  the  policy  of  the  law.  but  simply  to  enforce  that  which 
the  people  of  Massachusetts  enacted  into  statutes  for  their  guidance. 
It  is  strenuously  urged  that  i)ersons  whose  names  had  been  upon  the 
registry  lists  previous  to  the  general  election  of  1878,  and  had  been 
recognized  as  voters,  and  had  voted  at  several  preceding  elections, 
could  not  be  subjected  to  the  test  of  being  required  to  read  and  write  in 
the  presence  of  the  registration  olhcers  as  a  condition  to  being  registered. 
We  cannot  agree  to  this  construction  of  the  law  relative  to  the  duties 
of  the  registration  officers.  We  think  that  it  is  a  reasonable  regalation, 
that  the  officers  in  charge  of  registration  should  see  to  it  that  persons 
offering  to  vote  possess  the  necessary  qualiff cations ;  and  we  cannot 
see  that,  because  persons  not  qualifted  to  vote  have  been  allowed  to 
violate  the  law  on  one  or  more  occasions,  they  can  be  heard  to  plead 
such  violation  as  a  bar  to  the  enforcement  of  the  law  against  them  there- 
after. Whenever  the  disqualification  of  voters  appears,  it  is  clearly  the 
duty  of  the  registration  officers  to  refuse  to  register  them.  If  the  regis- 
tration officers  refuse  in  an  illegal  way  to  register  this  class  of  persons 
or  give  a  wrong  reason  for  their  refusal,  still  this  would  give  such  per- 
sons no  right  to  vote  while  they  admit  that  they  are  clearly  disqualified 
under  the  constitution.  We  therefore  hold  that  all  persons  who  coald 
not  read  and  write,  as  required  by  the  constitution  of  Massachusetts^ 
were  not  legal  voters,  and  cannot  be  heard  to  complain  of  any  technical 
violation  of  law  by  the  registration  officers,  whereby  they  were  deprived 
of  registration,  while  admitting  at  the  same  time  that  they  did  not  pos- 
sess the  constitutional  qualifications  of  electors. 

As  we  have  said,  we  have  nothiug  to  do  with  the  policy  of  the  laws 
of  Massachusetts;  her  own  citizens  must  take  care  of  that ;  all  we  have 
to  deal  with  is  the  enforcement  of  the  law  as  we  find  it. 

This  disposes  of  the  claim  of  the  contestant  of  the  voters  of  the  town 
of  Amesbury. 
. 

HAVERHILL. 

•  

As  to  the  forty-two  printed  ballots  with  Boynton's  name  erased^ 
which  are  claimed  to  have  been  discovered  upon  a  recount  or  re-exami- 
nation of  the  ballots,  we  do  not  think  the  evidence  sufficient  to  justify 
us  in  finding  that  the  votes  were  originally  thrown  for  Mr.  Boyntou  and 
afterwards  corruptly  changed.  The  presumption  that  the  sworn  officers 
of  the  law  have  done  their  duty  must  obtain  until  the  contrary  clearly 
appears. 

As  to  the  defective  votes,  we  have  not  time  to  set  out  each  one  spe- 
cially, but  agree  that  eight  votes  should  be  added  to  the  sitting  mem-  - 
ber's  returned  vote,  and  fifteen  to  the  contestant's  returned  vote.    The 
should  also  be  deducted  from  the  contestee's  returned  vote  one  otb 
vote,  because  the  voter  had  received  aid  from  the  town  within  two 
and  under  the  law  was  not  entitled  to  vote,  and  the  table  would  th 
stand  as  follows: 


LoriDg 10,' 

Add  defective  votet* $ 

Dednct  Coate's  vote - 1 

Deduct  Woodfin'8  vote 1 
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Deduct  McNamara's  vote 1 

I>ficl act  pauper's  vote 1 

—  4 

10,  'M:i 

Bojrnton 10,25^6 

Ailcl  <lefe€tive  votes 15 

10,241 

•    -1 

V 

GROVELAND.  *    "^       \ 

The  returned  vote  of  this  town  is  stilted  as  follows:  v*  5     a?' 

Lonxig 158 

BoyiQton 130 

It;  is  admitted  that  one  hundred  and  thirty-eight  (138)  ballots  were 
counted  for  the  contestee,  the  designation  upon  which  ballots  was  as  fol- 
lo^ve :  **  For  Kepresentative,  sixth  district,  George  B.  Loring,  of  Salem'^ 
It  is  claimed  that  under  the  law  of  Massachusetts  this  was  not  a  sufficient 
designation  of  the  office,  and  that  the  ballots  should  not  have  been 
counted  for  the  sitting  member  as  votes  for  the  office  of  Eepresentative 
in  Congress  from  the  sixth  Congressional  district  of  Massachusetts. 
The  law  of  Massachusetts,  chapter  7,  section  13,  is  as  follows:  *'No 
vote  shall  be  counted  which  does  not  clearly  indicate  in  writing  the  office 
for  which  the  person  voted  for  is  designed.''  The  word  "writing,''  as 
it  occurs  in  that  section,  under  another  statute  of  Massachusetts  is  al- 
lowed to  include  printing,  as  well  as  any  other  mode  of  representing: 
words  and  letters.  We  do  not  think  the  law  of  Massachusetts  changes 
the  general  rule  with  reference  to  the  designation  which  must  appear 
upon  all  ballots  in  order  to  make  them  effectual.  The  words,  ''No  vote 
shall  be  counted  which  does  not  dearly  indicate,"  &c.,  adds  nothing  to- 
the  general  rule  of  law,  which  requires  the  election  officers  to  reject  any 
vote  when  either  the  name  of  the  person  Intended  to  be  voted  for  or  the 
oftice  which  the  voter  intended  the  person  voted  for  to  fill  does  not 
appear  from  the  ballot  itself.  That  is  to  say,  where  there  is  such  am- 
Wguity  in  the  writing  or  i)rinting  of  the  name  of  the  person  voted  for^ 
<>'  of  the  office  for  which  he  is  a  candidate,  that  it  is  impossible  to  tell 
fr^m  the  ballot  itself  what  the  name  of  the  person  intended  to  be  voted 
^^^  is,  or  the  office  which  the  voter  intended  him  to  fill,  the  ballot  must 
^  xeiected,  and  no  extrinsic  evidence  can  be  heard  to  supply  the 
defect. 

.^rhe  public  law  of  Massachusetts  created  the  sixth  Congressional  dis- 
^et.  There  was  no  other  "sixth  district"  in  which  any  of  the  votera 
^f  Groveland  lived  except  the  "sixth  Congressional  district,"  nor  did 
^^^y  live  in  any  other  sixth  district,  nor  was  there  a  Eepresentative  office 
^  oe  filled  in  any  sixth  district  in  which  the  town  of  Groveland  was- 
*^ituated  except  the  sixth  Congressional  district. 

^  it  seems  to  us,  in  the  light  of  the  public  law  of  Massachusetts 
^f^ating  this  sixth  Congressional  district,  and  the  geographical  loca- 
^onof  Groveland,  and  the  ballot  itself,  with  the  designaticm  of  "Rep- 
^^?«entative  sixth  district,"  all  considered  together,  makes  the  designa- 
tion sufficient  on  the  ballot  to  indicate  the  office  which  the  voter  de- 
^Sned  when  he  cast  the  ballot,  and  is  within  the  true  interpretation 
5^d  meaning  of  the  law  of  MaBsachusetts,  when  it  declares  that  'Hhe 
^^Uot  shall  clearly  indicate  the  office  for  which  the  person  voted  for  is- 
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Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  lays  down 
the  following  general  proposition  as  being  the  law  relating  to  this  sub- 
ject : 

Every  ballot  should  be  complete  iu  itself,  and  ought  not  to  require  extrinsic  evi- 
dence to  enable  the  election  oflScer  to  determine  the  voter's  intention.  Perfect  cer- 
tainty, however,  is  not  required  in  these  casen.  It  is  sufficient  if  an  examination 
leaves  no  reasonable  doubt  upon  the  intention,  and  technical  accuracy  is  never  re- 
quired in  any  case.     The  cardinal  rule  is  to  give  effect  to  the  intention  of  the  voter 

whenever  it  is  not  left  in  uncertainty. 

»  •  «  •  •  #  • 

The  name  on  the  ballot  should  be  clearly  expressed  and  ought  to  be  given  folly. 
Errors  in  spelling,  however,  will  not  defeat  the  ballot  if  the  sound  is  the  same;  nor 
abbreviations,  if  such  are  in  common  use  and  generally  imderstood,  so  that  there  can, 
be  no  reasonable  doubt  of  the  intent.     •     •    » 

As  to  extrinsic  evidence  and  what  may  be  considered  by  the  election 
board  in  determining  from  the  ballot  who  and  what  was  intended  by 
the  voter,  the  author  says : 

We  think  evidence  of  such  facts  as  may  be  called  the  circumstances  surrounding  the 
election,  such  as  who  were  the  candidates  brought  forward  by  the  nominating  con- 
vention, whether  other  persons  of  the  same  names  resided  in  the  district  from  which 
the  officer  was  to  be  chosen;  and,  if  so,  whether  they  were  eligible  or  had  been  named 
for  the  office  *  *  *  is  admissible  for  the  purpose  of  showing  that  an  imperfect 
>baUot  was  meant  for  a  particular  candidate,  unless  the  name  is  so  different  that  to 
thus  apply  it  would  be  to  contradict  the  ballot  itself,  or  unless  the  ballot  is  so  defect- 
ive that  it  fails  to  show  any  intention  whatever ;  in  which  cases  it  is  not  admissi- 
ble.— Cooley 's  Constitutional  Lim.,  609  et  seq. 

See,  also,  McOrary  on  Elections,  section  395. 

There  are  other  matters  alluded  to,  botli  by  the  counsel  for  contest- 
ant and  counsel  for  contestee — matters  which  are  of  grave  importance, 
and  will,  at  the  proper  time  and  place,  evidently  receive  the  considera- 
tion which  their  gravity  demands;  but  we  do  not  consider  it  our  duty 
to  decide  the  questions  thus  urged  upon  us,  and  unanimously  agree 
that  they  cannot  affect  the  question  at  issue  between  the  two  parties  in 
this  contest. 

We  are  also  of  opinion  that  the  tabulated  statement  hereinbefore 
l^ven  shows  that  the  sitting  member  is  entitled  to  retain  his  seat. 

We  therefore  recommend  the  adoption  of  the  following  resolution : 

Resolvedy  That  George  B.  Loring  is  entitled  to  retain  his  seat  in  the 
Forty -sixth  Congress  as  a  member  from  the  sixth  Congressional  district 
of  the  State  of  Massachusetts,  and  that  E.  Moody  Boynton  is  not  enti- 
tled thereto. 

W.  H.  CALKINS. 

We  concur  in  the  result  declared  by  the  foregoing  report. 

SAM.  L.  SAWYER. 
W.  G.  COLERICK. 
W.  M.  SPRmGER. 

E.  C.  PHISTBR. 
EMORY  SPEER. 
VAN  H.  MANNING. 
R.  F.  ARMFIELD. 

J.  WARREN  KEIFER. 

F.  E.  BELTZHOOVBR. 
JOHN  H.  CAMP. 

E.  OVERTON,  Jb. 

I  agree,  except  as  to  the  opinion  expressed  on  the  registration  law.  . 
The  vote  of  the  person  who  received  aid  from  the  town  within  two** 
vears,  but  who  was  not  receiving  aid  at  the  time  of  the  election^  shoiildiiH 
be  counted. 

W.  A.  FIELD. 
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OEMBEB  21, 1880. — Mr.  Weaver,  from  the  Committee  on  Elections, 

submitted  the  following  as  the 

VIEWS    OF    THE    MIXOBITY: 

I  cannot  concur  in  the  report  of  the  majority  of  the  committee  in  this 

C!3ontestee  claims  his  election  by  102  majority. 

The  report  of  the  majority  o^  the  committee  sustains  this  claim  and 
is  cilearly  wrong. 

-At  Marblehead,  seven  illegal  votes  were  counted  for  contestee,  to  wit, 
two  votes  cast  by  W.  H.  C.  Coates,  the  votes  of  the  three  Hathaways, 
ort^  of  two  folded  ballots,  and  the  admitted  illegal  vote  of  Woodfin. 

I  think  the  testimony  is  ample  to  sustain  the  charge  of  illegality  as 
to  Oill  these  votes. 

The  eNidence  of  John  E.  Davis  and  others,  pages  7,  10,  and  12  of  the 
record,  establishes  the  fact  that  Coates  voted  two  separate  ballots,  and 
tk»  ballots  cast  by  him,  in  my  opinion,  cannot  be  confounded  with  the 
folded  tickets  found  in  the  box. 

-A.S  to  the  three  Hathaways,  the  testimony  clearly  shows  that  they  had 
no  residence  at  Marblehead  and  were  not  entitled  to  vote  there.  They 
nevertheless  did  all  three  vote  for  contestee.  (See  pages  16  to  19  and 
36  of  the  record.) 

DANVERS. 

-A.t  this  polling  place  ten  votes  for  contestant  were  challenged,  but 
the  challenges  were  not  made  good.  These  votes  were  not  counted,  as 
they  should  have  been,  for  contestant. 

Xt  is  clear  from  the  official  report  of  the  ex-council  of  Massachusetts 
(see  record,  page  23),  relative  to  the  counting  and  tabulating  the  vote 
^^  the  6th  district,  that  these  votes  were  left  out  of  those  counted  for 
contestant. 

WEST   NEWBURY. 

» 

James  Ferguson's  vote  was  offered,  and  refused  on  the  ground  that, 

although  his  taxes  were  all  paid,  his  name  by  a  clerical  error  and  omis- 

®on  was  left  off  the  list.    As  the  law  quoted  from  Massachusetts  stat- 

'^tes  by  contestant's  counsel  permits  "to  correct  a  clerical  error  or 

^^ission"  in  the  townships  even  on  election  day  and  after  the  opening 

^^^  the  polls,  therefore  his  name  should  have  been  replaced  and  hS 

^flfered  vote  must  be  counted  for  the  contestant.    The  case  is  remarka- 

^^%  as  it  was  applied  to  a  well  known  and  unexceptionable  citizen  voter, 

^  farmer  who  had  paid  his  taxes,  and  whose  farm  adjoined  Mr.  Boyn- 

'-^li's.    He  publicly  expressed  his  desire  to  vote  for  Mr.  Boynton,  and 

^^  reason  has  been  assigned  for  his  disfranchisement,  the  selectmen 

^ow  acknowledging  their  error.    It  is  in  the  uncontradicted  testimony 

T^^  Ferguson  that  two  other  citizens,  named  Heath  and  Dorkins,  desir- 

^g  to  vote  for  Boynton,  were  disfranchised  in  the  same  manner  the 

J^ine  day,  and  as  the  contestee  was  present  in  counsel  and  did  not  at- 

^Jiipt  to  rebut  it,  their  votes  should  also  be  counted  for  the  contestant. 

^    The  case  of  Sheedy  McNamara,  for  twenty-eight  years  a  voter  in  that 

^^Wn :  was  made  to  vote  against  his  party,  his  friends,  and  his  conscience 

S|^^  fear  of  three  months'  solitary  conl^uement  for  simple  drunkenness, 

r^ird  oflEense  (see  statutes  of  Massachusetts,  quoted) ;  a  man  of  educa- 

^^n,  as  claimed  by  counsel  of  contestant,  who  had  been  a  leader,  many 

fi.  Mis.  58 ^23 
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years  back,  among  the  Irish  citizens,  having  fallen  into  the  evil  hab 
of  drink,  was  thus  placed  within  reach  of  the  severe  laws  of  Massach 
setts.  Receiving  information  that  the  warrant  was  held  over  him,  whi 
asked  by  a  former  town  officer,  and  a  Republican  of  influence,  why  1 
and  the  Irish  were  going  to  vote  for  the  contestant's  party,  replied  thi 
if  they  would  quash  the  indictment,  and  not  arrest  him  on  election  da 
he  would  vote  the  Republican  ticket. 

The  promise  was  made,  and  subsequently  he  applied  to  the  selec 
men  to  protect  him  from  the  serving  of  the  waiTant  on  election  da 
promising  to  vote  their  ticket  and  use  influence  with   his  friends 
vote  the  same  for  him.    One  of  the  selectmen  asked  him  how  mai 
votes  he  could  get.    He  replied,  he  might  get  more  than  he  expccte 
They  told  him  to  come  down,  and  they  would  ask  the  sherift'  not 
arrest  him ;  one  selectman  saying  he  would  speak  to  the  officer  not 
arrest  him,  and  the  other  nodded  assent.    McNamara  voted  an  op< 
Republican  ballot  in  the  presence  of  the  people,  holding  it  up,  and  sa 
ing,  ''It  weighs  ten  pounds,  for  I  am  voting  against  my  conscience 

He  testifies  that  he  voted  for  Loring  but  desired  to  vote  for  Boynto 
His  brother-in-law  did  the  same,  saying,  as  he  voted  his  own  ballot, 
the  selectman,  "Here  is  a  vote  for  Sheedy."  If  these  voters  were  goi 
enough  to  vote  for  the  Republican  candidate  under  the  terror  of  a  du 
geon,  such  influence  to  change  his  vote  is  a  crime  against  the  freemi 
of  Massachusetts.  We  trust  it  is  never  to  be  repeated  in  a  land  th 
has  done  so  much  for  freedom  and  humanity.  Taking  their  two  vot 
from  Loring  and  adding  to  those  that  have  preceded,  counts  a  chan| 
of  seven  votes  in  favor  of  contestant.  To  what  further  extent  this  p 
culiar  species  of  intimidation  was  carried  on  at  this  polling  place  w. 
probably  never  be  known.    We  next  come  to 

AMESBURY. 

The  evidence  shows  that  the  large  woolen  mills  had  been  idle  for 
few  years,  and  that  something  more  than  a  thousand  hands  were  unei 
ployed,  with  its  resulting  poverty  and  misery. 

The  selectmen  did  not  give  proper  opportunity  for  the  registry  • 
names  as  by  the  laws  cited  in  this  e^se  required;  they  enrolled  tl 
names  of  several  who  were  disqualified  by  the  educational  and  paap< 
clause  when  men  promised  to  vote  their  Republican  ticket,  and  refiise 
to  register  or  permit  to  vote,  among  others,  fifty-five  old  voters  at  oi 
time  whose  taxes  were  paid  and  who,  being  old  voters,  had  previonsl 
exercised  their  legal  rights.  The  statutes  of  Massachusetts,  disfrai 
chising  the  illiterate,  permit  voters  who  were  such  at  the  time  the  la 
was  adopted  to  vote.  Neither  can  any  taxpayer's  name  be  droppe 
from  the  voting-list  without  examining  and  ascertaining  his  disquaiii 
cation. 

This  was  done  to  a  degree  which  might  throw  out  the  entire  vote  ■ 
Amesbnry,  giving  fifty-two  votes  to  the  contestee;  or  if  the  votes 
these  old  voters,  whose  taxes  the  selectmen  received  and  then  disfra. 
chised,  be  counted,  with  three  illegal  votes  deducted  from  Loring, 
gives  55  votes  to  the  contestant.    It  appears  probable  from  the  eviden- 
that  the  usual  liberal  previous  conduct  of  elections  would  have  secur 
the  contestant's  election  without  further  reference  to  any  town  in  t: 
district,  and  your  committee  submits  it  is  his  duty  to  check  the  seven 
injustice,  and  illegality  practiced  upon  these  poor  men,  waiting 
years  in  misery  for  the  mills  to  start. 

The  Sta.tutes  of  Massaschusetts,  constitutional  amendment,  sectioi^^ 
chapter  7,  page  57 : 
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"Art.  XX.  No  person  shall  have  the  right  to  vote  or  be  eligible  to 
office  under  the  constitution  of  this  commonwealth  who  shall  not  be 
able  to  read  the  constitution  in  the  English  language  and  write  his 
name;  provided,  however,  that  the  provisions  of  this  amendment  shall 
not  apply  to  any  person  preventcnl  by  a  physi(j<il  disability  from  com- 
plying with  its  requirements,  nor  to  any  person  who  now  has  the  right 
to  vote,  nor  to  any  person  who  shall  be  sixty  years  of  age  or  upwards 
at  the  time  this  amendment  shall  take  effect.*-     Adopted  1857. 

HAVERHILL. 

In  the  city  of  Haverhill,  it  is  claimed  by  brief  of  counsel  for  contest- 
ant, important  changes  were  made  in  the  telegraphic  report  of  the  result. 
We  only  know  that  the  official  recount  and  (examination  of  the  ballots 
occurred  November  8, 1878.    At  this  second  examination  the  discrepancy 
between  the  ballots  for  governor  and  for  Congressman  was  rendered 
still  more  suspicious  by  the  discovery  of  forty-two  printed  ballots  that 
had  been  deposited  in  the  boxes  for  Mr.  Boynton  with  his  name  erased 
by  pencil,  left  blank,  and  no  other  name  substituted.    As  there  were, 
besides,  both  a  Democratic  and  Eepublicau  candidate  running,  it  is  mani- 
fest a  voter  desiring  to  defeat  Mr.  Boynton  by  using  his  pencil,  after 
erasure  would  have  substituted  the  name  of  some  opponent,  as  time 
would  have  permitted  the  individual  voter.    If  the  votes  were  tampered 
with  about  supper- time  on  the  evening  of  election,  as  suggested  by  coun- 
sel in  first  brief,  and  when  the  telegraphic  reports  he  claims  showed  the 
change  that  night,  it  is  a  wrong  that  ought  to  be  righted.    Mr.  Joseph 
Ridgway's  testimony  is  important  on  account  of  his  experience  as  al- 
derman and  poll-inspector,  and  he  is  at  present  one  of  the  school  board 
of  that  city.    He  examined  the  erased  ballots  and  assisted  in  the  second 
official  recounting.    He  was  the  legislative  candidate  on  the  Democratic 
ticket,  and,  having  charge  of  the  vote-distributors  for  the  Democratic 
and  Greenback  party  in  the  city  of  Haverhill,  had  personal  and  official 
knowledge  from  the  messengers  in  every  ward,  and  visited  eaeh  ward 
personally  during  the  election-day.    He  swears  he  heard  of  no  such  bal- 
lots being  voted,  or  blank  erasues,  as  substitution  would  count  doubly; 
therefore,  such  wholesale  destruction  seems  a  fraud.    Owing  to  the  in- 
tensity or  the  opposition  indicated  in  this  election,  we  incline  to  the 
belief  that  these  forty- two  ballots  were  voted  without  any  erasure.    As- 
suming that  we  are  correct  in  our  views  herein  expressed,  the  table  will 
stand  as  follows: 

I^oring 10,339 

Add  defective  votes 8 

10, 347 
Deduct  iUegal  vote  at  Marblebead - 7 

10, 340 
Deduct  at  West  Newbury : 

Bheedy  McNamara   1 

Bbeedv's  brotber-in-law 1 

—  2 

10,338 

Boynton 10,226 

Add  defective  votes 15 

10,241 

Add  for  Danvers,  challenged  votes 10 

Add  West  Newbury 3 
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Add  Amesbury 55 

Add  Haverhill 42 


10,351 

This  calculation  clearly  elects  contestant,  to  say  nothing  of  the  fact 
that  138  ballots  were  counted  for  contest^^e  at  Grovelantl,  the  desig- 
nation upon  which  was  as  follows:  '^  For  Representative  sixth  district, 
George  B.  Loring,  of  Salem."  It  is  claimed,  and  we  tbink  with  much 
propriety,  that  under  the  laws  of  Massachusetts  this  was  not  a  sufficient 
designation  of  the  office,  and  that  the  votes  should  not  have  been  counted. 
The  law  of  Massachusetts,  chapter  7,  section  13,  is  as  follows:  "No  vote 
shall  be  counted  which  does  not  clearly  indicate  in  writing  (or  printing) 
the  office  for  which  the  person  voted  for  is  designated."  The  plain 
meaning  of  this  law  is  this:  the  office  mnst  be  "clearly  indicated"  on 
the  ballot  itself,  and  cannot  be  made  to  appear  by  other  and  extrinsic 
testimony.  The  law  is  clearly  mandatory,  and  the  counting  of  such  bal- 
lots is  inhibited. 

There  are  ten  legislative  districts  numbered  six  in  Massachusetts  to 
which  these  ballots  could  as  readily  be  made  to  apply.  There  are  three 
sixth  districts  within  the  sixth  Congressional  district.  (See  testimony 
of  Joseph  Ridgeway,  pages  87,  88,  of  the  record.) 

We  now  approach  another  proposition  of  vital  importance  both  to  the 
State  of  Massachusetts,  to  the  country,  and  to  the  contestants ;  and  I 
will  embody  the  observations  of  the  learned  counsel  for  contestant,  Gen- 
eral Butler,  in  relation  to  this  matter,  and  make  them  my  own.  They 
state  the  propositions  and  facts  with  great  clearness  and  force. 

DISFRANCHISEMENT   OF    CITIZENS. 

By  an  amendment  to  the  constitution  of  Massachusetts,  Article  XX 
(page  38,  General  Statutes),  adopted  the  3d  day  of  May,  1857,  it  is 
provided  as  follows: 

No  person  shall  have  a  right  to  vote  or  be  eligible  to  office,  under  the  coDstitntion 
of  this  commonwealth,  who  shall  not  be  able  to  read  the  constitution  in  the  English 
language,  and  write  his  name. 

Then  follows  the  provision  as  to  physical  disability  and  age. 

This  article  was  adopted  by  the  legislature  of  1854-55,  and  ratified 
by  the  people  on  the  23d  day  of  May,  1857,  by  a  vote  of  23,833  in  favor, 
and  13,746  against,  out  of  some  150,000,  the  then  voters  of  Massachu- 
setts. 

Under  it  the  most  learned  professors  of  Europe,  coming  here  and 
taking  upon  themselves  the  duties  and  privileges  of  citizens,  could  not 
vote,  unless  they  were  able  to  read  English.  It  attracted  no  attention, 
and  has  not  been  enforced  by  a  statute  until  since  1874,  when  the  domi- 
nant party  in  Massachusetts  began  to  fear  for  their  majority. 

By  tbe  official  report  of  the  Masachussetts  census  bureau  of  the  State 
census,  taken  in  1875,  it  appears  that  there  were  449,686  taxed  persons, 
called  "ratable  polls,"  i.  e.,  of  21  years  of  age  and  upwards,  of  which 
number  2,539  were  "idiotic"  and  "insane,"  3,578  were  convicts,  2,383 
were  paupers,  79,136  were  aliens;  and  31,t44  aliens,  and  3,153  native 
bom,  total  34,597,  were  classed  undei  the  head  of  "  illiterate,'^  which 
means  not  able  to  read  the  constitution  in  the  English  language  and 
write  their  names.  It  also  appears  that  there  were  351,113  names  on 
the  voting-lists. 

Now,  the  population  of  Massachusetts  in  1870  was  1,457,352  by  tiie  < 
United  States  census.    The  whole  population  by  the  census  of  1875 


BOYNTON   VS.    LORING.  357 

1,651,652,  making  an  increase  of  194,300,  or  13.33  percentage  of  gain. 
Assuming  that  the  percentage  of  increase  of  population  from  Maj',  1875, 
to  November,  1878,  was  the  same  as  it  was  from  1870  to  1875  (in  the  pro- 
portion of  the  lengths  of  the  two  periods  of  time  covered  by  these  dates), 
although  in  fact  the  gain  would  be  considerably  greater,  and  that  there 
would  bL»  a  corresponding  increase  in  the  number  of  ratable  polls,  of 
voters,  and  of  each  of  tbe  proh^ibited  classes,  we  have  the  following 
table,  showing  first  the  statistics  under  these  several  heads,  as  reported 
in  the  Massachusetts  census  for  1875,  and  secondly  the  estimated  gain 
of  each  class  up  to  November,  1878  (three  and  a  half  years),  on  a  calcu- 
lated increase  of  9  per  cent,  for  that  period  : 

May,  \&7b.— Table. 

Katable  polls,  i.  c,  males  above  twenty  years 449, 686 

Number  of  voters,  native-born 281, 842 

Nainber  of  voters,  foreign-born 69, 271 

351,113 

N'ainber  of  illiterate,  naturalized 13, 478 

Wamber  of  illiterate,  aliens 17, 966 

31,444 

Number  of  illiterate,  native-bom 3, 153 

Knmber  of  other  aliens 61, 170 

Nnrnber  of  male  paupers 2,388 

Nn  tuber  of  male  convicts 3, 578 

Number  of  idiotic  and  insane 2, 539 

455,385 

Number  supposed  to  be  under  21  years  old 5, 699 

449, 686 

Novemher,  1878. — Table  ahotving  increase. 

Ratable  polls 490,158 

Number  of  voters,  native-born 307,208 

Number  of  voters,  foreign-born •• 75,505 

382,713 

N^^iiber  of  illiterate,  naturalized 14, 691 

^^mber  of  illiterate,  aliens 19,583 

g*>^iiber  of  illiterate,  native-bom 3,437 

2^«aber  of  other  aliens 66,675 

2 '^^laber  of  male  paupers 2, 603 

^^^^aiber  of  male  convicts 3,900 

''^^ittber  of  idiotic  and  insane 2,768 

«  496, 370 

''^^^^nber  supposed  to  be  under  21  years  old 6, 212 

490, 158 

^y  the  Massachusetts  census  of  1875  the  number  of  ratable  polls  was 
**^,687.  Adding  13^  percentage  of  gain  from  1876  to  November,  1878, 
^Ves  us  490,158  ratable  polls  at  the  time  of  this  election.  Applying 
^^  same  percentage  to  the  illiterate  native-born,  aliens,  paupers,  con- 
T^ctB,  idiotic,  and  insane,  we  should  deduct  from  said  ratable  polls 
^13,067,  leaving  376,501  ratable  polls  November,  1878.  Allowing  four 
P^  cent,  for  stayat- homes,  16,060,  leaves  361,441,  of  whom  but  266,332, 
^^ing  but  67  per  cent.,  voted,  one-third  of  the  voting  population  being 
^%franchised. 

tThe  whole  number  of  votes  cast  in  the  State  in  the  election  of  1878 
^a«  256,332. 

t^m  this  table  may  be  deduced  the  following  startling  facts: 
^Uiat  of  the  376,501  citizens  of  the  United  States,  made  so  by  the  14th 
^5*^6ndment  (allowing  that  four  per  cent,  of  the  total  vote  of  the  State 
away  from  the  polls),  136,859  were  disfranchised  &om.otJ^<^ 
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causes  than  criminality,  idiocy,  and  insanity,  the  causes  being  what  are 
known  as  '*  illiteracy,"  failure  to  pay  a  tax,  and  paui)erism. 

By  section  1,  chapter  376,  of  the  law  of  1874,  every  male  citizen  twenty- 
one  years  of  age  and  upwards  (except  paupers,  persons  under  guardian- 
ship, and  persons  excluded  by  "article  twenty  of  the  amendments  to 
the  Constitution),  who  has  resided  in  the  State  one  year,  and  within 
Ihe  city  or  town  in  which  he  claims  a  right  to  vote  six  months  next  pre- 
ceding any  election  of  city,  town,  county,  or  State  officers,  or  of  Repre- 
sentatives to  Congress,  or  electors  of  President,  and  Vice-President, 
and  who  has  paid  by  himself,  his  parent,  master,  or  guardian,  a  State 
or  county  tax,  assessed  upon  him  in  this  State  within  two  years  next 
preceding  such  election,  and  every  citizen  exempted  from  taxation,  but 
otherwise  qualified,  shall  have  a  right  to  vote  in  all  such  elections;  and 
no  other  person  shall  have  such  right  to  vote." 

Thus  it  will  be  seen  that,  by  the  constitution  and  laws  of  Massachu- 
setts, 105,109  persons  are  disfranchised,  in  contravention  of  the  Ist  sec- 
tion of  the  14th  amendment  to  the  Constitution  of  the  United  States, 
which  was  adopted  by  the  State  of  Massachusetts  prior  to  the  2l8t  day 
of  July,  1868,  when  it  was  declared  adopted  by  resolution  of  Congress, 
which  ratification  has  never  been  withdrawn  by  her,  and  so  is  at  least 
binding  upon  Massachusetts.     This  section  is  as  follows: 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  vStates,  and  of  the  State  wherein  they  reside.  No 
State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or  iiiunuuities 
of  citizens  of  the  United  Stat«'s,  nor  shall  any  State  de}>rive  any  pers«)u  of  life,  liberty, 
or  projierty  without  due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Now%  is  the  right  to  vote  one  of  the  "privileges  or  immunities"  of  a 
citizen  of  the  United  States  f  That  m  answered  by  section  2  of  the  same 
article,  which  provides  a  penalty  against  the  State  for  depriving  a  citi- 
zen of  a  right  to  vote  at  any  election,  as  follows  (see,  also,  23  Pick.  R., 
308,  where  it  is  decide<l  to  be  a  privilege,  per  Shaw,  C.  J.) : 

But  when  the  right  to  vote  at  any  election  for  the  choice  of  electors  for  President 
and  Vice-President  of  the  United  States,  Representatives  in  Congress,  the  executive 
and  judicial  officers  of  a  State,  or  the  legislature  thereof,  is  denied  to  any  of  the  male 
inhabitants  of  such  State,  being  twenty-one  years  of  age  and  citizens  of  the  United 
States,  or  in  any  way  abridged,  except  for  participation  in  rebellion,  or  other  crimes, 
the  basis  of  representation  shall  be  reduced  in  the  proportion  which  the  number  of 
such  male  citizens  shall  bear  to  the  whole  number  of  such  citizens  twenty-one  years 
of  age  in  such  State. 

By  chai)ter  3,  General  Statutes  of  Massachusetts,  on  construction  of  ' 
statutes,  it  is  enacted  that  the  word '*  spendthrift"  shall  include  any  " 
person  who  is  liable  to  be  put  under  guardianship  on  account  of  excess-  - 
ive  drinking,  gaming,  idleness,  or  debauchery. 

By  chapter  109,  section  9,  of  the  General  Laws  of  Massachusetts,^ 
when  any  person,  by  excessive  drinking,  gaming,  idleness,  or  debauch — 
ery  of  any  kind,  so  spends,  wastes,  or  lessens  his  estate  as  to  exposGP 
himself  or  his  family,  the' mayor  and  aldermen,  or  the  selectmen  of  th^. 
city  or  town  of  which  such  spendthrift  is  an  inhabitant  or  resident,  oe'-^ 
upon  which  he  is  or  may  become  chargeable,  may  present  a  complaia^Ei 
and  have  him  put  under  guardianship,  according  to  the  provisions 
that  chapter. 

And  all  those  citizens  of  the  United  States,  t.  c.,  those  who  cannot 

and  write,  who  have  not  paid  their  taxes,  or  are  so  unfortunate  as, 

some  time  in  their  lives,  to  have  required  aid  from  the  public,  are, 

the  laws  in  force  in  Massachusetts,  deprived  of  their  vote,  while  idi< 

and  insane  persons,  where  not  uiiAfeT  ^"satYdianship,  have  full  rights 
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vote ;  and  we  liave  a  school,  supported  by  the  State,  iu  which  "  idiotic 
and  feeble-minded  youth''  are  taught  to  read  and  write,  and  thus  be 
qualified  to  vote  under  the  equal,  just,  and  discriminating  laws  of  Mas- 
sachusetts. 

Leaving  out  the  idiots,  insane,  aliens,  and  convicts,  it  appears  demon- 
strable that  105,109  citizens  of  the  United  States  have  their  immunities 
and  privileges  abridged,  and  are  deprived  of  their  right  to  vote  in  that 
State. 

We  have  already  commented  upon  the  testimony  which  we  have  ex- 
amined in  regard  to  the  towns  of  Amesbury  and  West  Newbury  5  how 
these  laws  were  enforced  to  the  oppression  and  disfranchisement  of  the 
iumbler  cla«s  of  citizens,  and  with  the  purpose  of  comi)elling  them  to 
rote  according  to  the  dictates  of  the  dominant  party.    This  mode  of 
carrying  elections  in  Massachusetts  is  termed,  by  a  newspaper  of  the 
largest  circulation  of  any  daily  newspaper  in  the  State,  which  advocated 
the  Republican  candidates  in  this  election,  and  recommended,  as  civil- 
ized bulldozing. 

^Ve  have  also  shown  that  if  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States  is  put  into  eftect,  and  the  representation  of 
Massachusetts  is  apportioned  by  a  reduction  "  in  the  proportion  which 
the  number  of  such  male  citizens  shall  bear  to  the  whole  number  of 
such  citizens  twenty-one  years  of  age,''  it  would  reduce  the  number  of 
fiepre^sentatives  from  eleven  to  eight. 

Now,  as  the  total  vote  of  this  district  (23,275)  is  nine  and  eight  one- 
fa  nndredths  (9.08)  per  cent,  of  the  total  Congressional  vote  of  the  State, 
the  same  percentage  of  the  whole  number  of  citizens  disfranchised  in 
the  State,  viz,  105,109,  will  approximate  very  nearly  the  number  dis- 
franchised in  the  sixth  Congressional  district,  wiiich  we  find  to  be 
1,646  for  "  illiteracy"  and  11,475  for  failure  to  pay  a  tax,  making  a  total 
of  13,121 — considerablv  more  than  half  of  the  total  vote  thrown  in  the 
<iistrict,  or  2,782  votes  more  than  were  cast  for  any  candidate. 

Shall  the  State,  by  its  laws  and  their  execution,  be  allowed  to  dis- 
franchise so  many  of  its  citizens,  and  have  the  benefit  of  the  representa- 
"tioii  of  these  disfranchised  citizens  in  Congress  and  in  the  Electoral 
<Dollege  under  the  present  apportionment!  Let  the  law  under  which 
t;liis  very  apportionment  is  made  answer. 

Section  6,  chapter  11,  of  the  acts  of  1872,  approved  February  2, 1872, 
X  7  Stat.,  page  28,  under  which  the  apportionment  is  made,  enacts — 

That  shoulfl  any  State,  after  the  passage  of  this  act,  deny  or  abridge  the  right  of 
-54,ny  of  the  male  inhabitants  of  sucli  State,  being  twenty-one  years  of  age  and  citizens 
of  the  United  States,  to  vote  at  any  election  named  in  the  amendments  to  the  Consti- 
'^ntlon,  article  fourteen,  section  two,  except  for  participation  in  the  rebellion  or  other 
'^irime,  the  number  of  Representatives  apportioned  in  this  act  to  such  State  shall  be 
x^duced  iu  the  proportion  which  such  male  citizens  slu^U  have  to  the  whole  number 
'C^f  male  citizens  twentv-one  years  of  a^'e  in  such  State. 

This  answers  the  question,  and  also  whether  the  phrase  in  the  Con- 

•^titution,  article  14,  of  the  amendments,  "  No  State  shall  make  or  enforce 

<s&ny  law  which  shall  abridge  the  privileges  of  citizens,"  &c.,  is  aimed 

^^gainst  a  law  depriving  them  of  the  right  to  vote.     It  also  settles  the 

-question  which  is  sometimes  raised,  whether  a  constitutional  provision 

*C3an  execute  itself  without  being  '^  enforced  by  appropriate  legislation.'' 

To  enforce  this  law — and  all  laws  ought  to  be  enforced,  especially 

't^hose  that  guard  the  rights  of  the  citizen — will  substantially  diminish 

llassachusetts  from  eleven  to  eight  Representatives,  and  from  thirteen 

electoral  votes  to  ten. 
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Another  question  may  be  raised :  It  will  be  observed  that  this  section 
says,  "That  should  any  State,  after  the  passage  of  this  aet^  deny  or 
abridge  the  rights,"  &c. 

It  may  be  objected  that  the  laws  under  whicli  the  State  elections  are 
held  in  Massachusetts  do  not  appear  to  have  be^n  made  after  the  pas- 
sage of  this  act.  But  if  the  committee  will  turn  to  the  law  before  cited 
(General  Laws  of  1874,  page  283,  chapter  376),  they  will  find  that  the 
law  imposing  these  restrictions  was  passed  June  29th  of  that  year,  and 
was  an  act  of  the  State,  therefore,  two  years  after  the  apportionment 
act  of  Congress.  In  other  wonls,  the  State  took  advantage  of  the  ap- 
portionment according  to  the  whole  number  of  people  granted  by  Con- 
gress in  1872,  in  order  to  get  the  representation,  and  then  deliberately 
disfranchised,  in  the  face  of  that  law,  quite  two-fifths  of  her  voters,  so 
that  a  few — scarcely  half — of  her  citizens  might  control  it. 

It  may  be  said  that  this  matter  can  only  be  readjusted  when  the  re- 
apportionment is  made;  but  the  answer  to  that  is  patent.  Such  abridg- 
ment of  the  rights  of  the  citizens  of  the  State  is  an  offense  which  the 
Constitution,  ex  proprio  vigore,  declares  punishable  by  loss  of  represen- 
tation, and  consequently  of  electors.  When  is  this  offense  to  be  pan- 
ishedf  The  answer  is,  when  it  is  discovered,  whether  it  is  looked  upcn 
in  the  light  of  an  offense  or  a  wrong  done.  All  offenses  should  bepai- 
ished  when  discovered  ;  all  wrongs  done,  righted  when  discovered. 

Is  there  any  man  on  the  committee  who  doubts,  upon  all  this  evidence, 
that  if  it  had  not  beea  for  these  disfranchising  laws  of  Massachusetts, 
and  the  manner  in  which  they  were  executed,  the  contestant  would  have 
been  uncontestedly  elected  t    There  can  be  but  one  honest  reply  to  that 

If  so,  then  it  is  within  the  power  of  the  House  to  seat  a  man  who  re- 
ceived, upon  any  count,  within  a  score  or  two  of  a  plurality  of  the  votes 
actually  thrown,  and  who  would  have  received  a  large  majority  of  the 
votes  of  which  he  was  unconstitutionally  and  illegally  deprived. 

We  have  done  our  duty  in  presenting  these  wrongs  to  Congress.  Let 
the  House  apply  the  remedy,  and  right  the  wrongs,  and  prevent  the 
wrong-doers  A*om  enjoying  the  benefits  of  such  wrongs,  either  in  too 
great  representation  in  the  House  or  in  the  Electoral  College,  thereby 
controlling  the  choice  of  the  President. 

We  recommend  that  the  following  be  adopted  by  the  House  of  Bep- 
resentatives  in  this  case: 

Resolved^  That  E.  Moody  Boynton  is  entitled  to  the  seat  in  the  Forty- 
sixth  Congress  firom  the  sixth  Congressional  district  of  Massachusetts, 
and  that  George  B.  Loring  is  not  entitled  thereto. 

J.  B.  WEAVES. 
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SEBASTIAN  DUFFY  vs.  JOSEPH  MASON. 

TWBNTY-FOUBTH  CONGRESSIONAL  DISTRICT  OF  NEW  YORK. 

Contestant  alleges  fraad,  the  buying  of  votes,  and  other  corrupt  and  illegal  means  onr 
the  part  of  contestee.  Contestee  insists  that  the  grouuds  of  contest  are  Dot  stated 
'With  that  precision  and  certain ty  required  by  statute. 

-ff«W,  That  the  notice  of  contest  is  clearly  insufficient,  but  the  contestee  is  estopped 
l>y  his  own  acts  from  assailing  the  sufficiency  of  the  notice,  and  its  defects  hay& 
l>«en  waived  by  a  subsequent  agreement  with  reference  to  the  taking  of  testimony. 

Tlie  proof  that  rumors  existed  that  persons  friendly  to  contestee  improperly  influenced 
tlieir  employes  to  vote  contestee^s  party  ticket  is  incompetent  and  must  be  rejected 
ae  hearsay.  It  is  necessary  to  establish  the  truth  of  these  rumors  and  not  their 
l>are  existence ;  and  for  the  same  reason  aU  evidence  relating  to  voluntary  state- 
ments made  by  persons  not  under  oath  or  witnesses  must  be  rejected,  as  all  such 
lieresay  evidence  is  inadmissible. 

W^ere  evidence  fails  to  show  that  money  used  by  political  committees  was  used  to- 
corrapt  or  improperly  influence  the  voters,  such  voters  cannot  be  disfranchised, 
even  thongh  members  of  such  committees  have  possibly  violated  State  statateB^ 
\>y  using  money  for  purposes  prohibited  by  such  statutes. 

A  candidate  cannot  be  held  responsible  for  all  the  imprudent  and  censurable  acts  of 
indiscreet  friends,  who,  in  the  zealous  advocacy  of  his  election,  resort  to  improper 
means  in  securing  that  result  without  his  knowledge,  unless  the  voters  affected 
l>y  snch  means  are  sufficient  in  number  to  change  or  render  uncertain  the  result 
of  the  election. 

^'^T^dence  which  shows  only  that  certain  persons  who  voted  were  students  at  a  uni- 
versity in  the  district  creates  no  presumption  that  they  were  not  legal  voters  at 
tlxe  place  where  such  university  islocated. 


^I^e  House  adopted  the  report  May  21, 1880. 


21, 1880. — Mr.  Colebigk,  from  the  Committee  on  Elections,  sab- 

mittted  the  following 

BEPOBT: 

-'^^  Committee  on  Mectiona,  to  whom  was  re/erred  the  contested-election 
^^<^eof  Sebastian  Duffy  against  Joseph  Mason,  from  the  twenty-foy^rth 
Congressional  district  of  New  York,  respectfully  submit  the  following 
^€part: 

The  election  out  of  which  this  contest  arises  occurred  on  the  6th  day 
2^  K'ovember,  1878,  in  the  twenty-fourth  Congressional  district  of  the 
S^te  of  New  York,  composed  of  the  counties  of  Oswego  and  Madison, 
j*^^  official  returns  show  that  the  contestee  received  for  Representative 
^  Congress  firom  said  district  12,043  votes,  and  the  contestant  11,307,. 
^^^jjung  the  contestee's  oflScial  msyority  736. 

^^The  grounds  of  contest  are  specified  in  the  notice  of  contest,  of  whicb 
^*^^  following  is  a  copy: 
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NOTICE   OF   CONTEST. 

iHoD.  Joseph  Mason, 

Hamilton f  Madison  Counttf,  Xew  York: 

Sir:  Please  take  notice  that  I  shall,  in  the  manner  provided  by  law  and  the  rulw 
and  precedents  of  the  House  of  Representatives  of  the  United  States,  contest  your 
©lection  and  your  certificate  of  such  election  as  a  member  of  the  Forty-sixth  Cougrew 
of  said  United  States  from  the  twenty-fourth  Congressional  district  of  the  St«te  of 
New  York,  on  the  following  grounds,  to  wit: 

First.  That  you  did  not  receive  a  majority  of  the  legal  votes  cast  at  the  election  held 
in  said  Congressional  district  on  the  5th  day  of  November  last,  but,  on  the  contrary, 
that  I  did  receive  a  majority  of  such  votes. 

Second.  That  your  election  was  effected  and  procured  by  force,  fraud,  intimidation, 
promises  of  favor,  corruption,  the  buyinc:  of  votes  and  voterrf,  and  other  corrupt  and 
illegal  means  used  by  you  and  in  your  belialf ;  and  that  your  certificate  of  election  m 
such  member  of  Congress  was  and  ie  based  upon  and  the  result  of  such  force,  fraud, 
intimidation,  promises  of  favor,  the  buying  of  votes,  and  other  corrupt  and  illegal 
means  used  by  you  and  in  your  behalf. 

Third.  That  your  election  was  procured  by  illegal  votes  and  illegal  voting  m  your 
behalf,  and  by  your  procurement  or  the  procurement  of  those  interested  in  your  elec- 
tion. 

Fourth.  That  your  certificate  of  election  is  invalid  for  the  reasons  stated  in  the 
second  specification  hereiu. 

Fifth.  That  I  was,  on  said  5th  day  of  November,  1878,  legally  elected  as  such  mem- 
ber instead  of  yourself,  and  am  entitled  in  your  stead  to  a  seat  in  said  Forty-sixth 
Congress. 

Dated  Pulaski,  December  23,  1878. 

SEBASTIAN  DUFFY. 

The  contestee  insists  that  the  grounds  of  contest  are  not  stated  with 
that  precision  and  certainty  required  by  the  statute  which  authorizes 
and  regulates  the  procedure  in  contests  of  this  nature.  The  objections 
urged  by  the  contestee  are  presented  in  his  answer,  as  follows : 

II.  Your  notice  in  writing  served  upon  me  December  26,  1878,  is  insufficient  and  in- 
oomplete  under  the  statute  and  practice  in  such  case  made  and  provided,  in  that  it 
does  not  specify  particularly  the  grounds  upon  which  you  rely;  that  is  to  say,  yonr 
charges  that  my  election  was  procured  by  force,  fraud,  intimidation,  promLsee  of 
favor,  the  buying  of  votes  and  voters,  and  other  corrupt  and  illegal  means  used  bj 
me  and  in  my  behalf,  and  that  ray  election  was  procured  by  illegal  votes  and  illegal 
voting,  aud  by  my  procurement  or  the  procurement  of  those  interested  in  my  election, 
and  grounds  of  contest  therefor  respectively,  do  not  state  who  was  forced  to  vote  for 
me,  and  what  fraud  contributed  to  my  election,  and  who  was  intimidated,  or  in  whit 
manner,  place,  town,  city,  or  county  such  intimidation  was  had,  and  to  whom  or  in 
what  manner  promises  of  favor  were  made,  and  what  votes  and  voters  were  bought 
or  where  and  when  such  vot^s  or  voters  were  so  bought,  and  what  other  corrupt  and 
illegal  means  were  used  by  me  and  in  my  behalf,  aud  by  what  illegal  votes  and  ille- 
gal voting  by  my  procurement  or  the  procurement  of  those  interested  in  my  election 
you  were  prejudiced,  and  who  were  so  interested,  and  in  what  election  district,  town, 
•  city,  or  county  such  persons  reside  and  perpetrated  such  acts  complained  of. 

The  statute  provides : 

S^c.  105.  Whenever  any  person  intends  to  contest  an  election  of  any  member  of  the 
House  of  Representatives  of  the  United  States,  he  shall,  within  thirty  days  after  the 
result  of  such  election  shall  have  been  determined  by  the  officer  or  board  of  canv**" 
ers  authorized  by  law  to  determiue  the  same,  give  notice,  in  writing,  to  the  membtf 
whose  seat  he  designs  to  contest,  of  his  intention  to  contest  the  same,  and  in  such  no- 
tice shaU  specify  particularly  the  grounds  upon  which  he  relies  in  the  contest.  (B** 
vised  Statutes  of  the  United  States,  page  18. ) 

McCrary,  in  his  Law  of  Elections,  section  343,  referring  to  this  stat- 
ute, says: 

A  good  deal  of  discussion  has  arisen  as  to  what  is  to  be  nnderstood  by  the  wordi 
**  specify  particularly  the  grounds  on  which  he  relies."  It  is  evident,  however,  that 
these  words  are  not  easily  defined  by  any  others.  They  are  as  plain  and  dear  m  any 
terms  which  we  might  employ  to  explain  them.  Cases  have  arisen,  And  will  ag*" 
4trise,  giving  rise  to  controversy  as  to  whether  a  given  allegation  comes  up  to  ^le J^ 
-^nirement  of  this  statute,  and  it  must  be  for  the  House  in  each  case  to  deoiaenpoow^ 
■case  before  it.    It  may  be  obaeiv ed^  Aiowever ,  that  this  statute  should  receive  s : 
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able  construction,  one  that  will  carry  out  and  not  defeat  its  spirit  and  purpose.  And 
perhaps  the  rule  of  construction  which  will  prove  safest  as  a  guide  in  each  case  is  this: 
A  notice  which  is  sufficiently  specific  to  put  the  sitting  member  upon  a  proper  deTense 
and  prevent  anv  surprise  being  practiced  upon  him  is  good,  but  one  which  fails  to  do 
this  is  bad.     (Wright  vs.  Fuller.  1  Bartlett,  152.) 

The  Houses  of  Congress  when  exercising  their  authority  and  jurisdiction  to  decide 
upon  **the  election  returns  and  qualitications"  of  members  are  not  bound  by  the  tech- 
nical rules  which  govern  proceedings  in  rourts  of  justice.     Indeed,  the  statutes  to  be 
found  amoiigthe  acts  of  Congress  regulating  the  mode  of  conducting  an  election  con- 
test in  the  House  of  Kepresentatives  are  directory  only,  and  are  not  and  cannot  be 
made  naandatory  under  the  Constitution.      In  j>ractice  these  statutory  regulations 
are  often  varied  and  sometimes  whtdly  departed  from.     They  are  convenient  as  rules 
of  ]»ra<-tiee  and  of  co«irse  will  be  adhered  to,  unless  the  House  in  its  discretion  shall 
in  a  «iiven  case  determine  that  the  ends  of  justice  require  a  difterent  course  of  action. 
They  constitute  wholesome  rules  not  to  be  departed  from  without  cause.     ilMd.,  sec- 
tion 349.) 

While  it  is  true  that  this  statute  should  receive  a  liberal  construction, 

yet  it  will  not  do  to  permit  i)arties  to  disregard  its  provisions.    The 

House,  in  sanctioning  its  violation  in  cases  heretofore  determined,  has 

ereated  precedents  that  are  now  frequently  and  pertinently  cited  to 

justify  similar  infractions.    This  practice,  if  tolerated,  will  finally  result 

in  the  virtual  abrogation  of  the  statut(>.    The  only  safe  course  to  pursue 

is  to  require  at  least  a  substantial  compliance  with  its  provisions.     We 

t:hink  that  the  notice  of  contest  in  this  case  is  clearly  insuiticient.     It  is 

t:oo  indefinite  and  uncertain  in  its  allegations.    As  was  said  in  the  case 

of  Bromberg  vs.  Haralson  (Smith's  Digest  of  Election  Cases,  page  355) — 

It  is  too  vague  and  uncertain  to  be  good.  The  statute  requires  that  the  contostant 
in  his  notice  *' shall  specify  particularly  the  grounds  upon  which  he  relies  in  his  con- 
ti^st.''  It  is  impossible  to  conceive  of  a  specification  of  the  grounds  of  contest  broader 
or  more  general  in  its  terms.  It  tixes  no  place  where  any  act  complained  of  occurred. 
It  embraces  the  whole  district  in  one  sweeping  charge.  This  specification  embraces 
"^"hree  general  grounds  of  complaint,  not  one  of  which  possesses  that  particularity  essen- 
'fcial  to  good  xdeading. 

But  the  contestee  in  this  case  is  justly  estopped  by  his  own  act  and 
<5onduct  from  assailing  the  sufficiency  of  the  notice  of  contest,  and  its 
-defects  have  been  by  him  waived.  The  record  contains  the  following 
^s^greement: 

^Jnitkd  States  of  America  : 

^n  the  matter  of  the  contested  election  of  Joseph  Mason,  Representative-elect  to  the 
Fortv-sixtb  Congress  from  the  twentv-fourth  Congressional  district,  State  of  New 
York  : 

It  is  hereby  stipulated  and  agreed ,  by  and  between  Sebastian  Duffy  and  .Joseph  Mason, 

'C^onteBtees,  through  their  respective  attorneys,  that  all  affirmative  evidence  heretofore 

:^iven  or  which  may  hereafter  be  given  be,  and  remain,  in  this  contest  as  a  part  of  cou- 

'^eetant's  case,  and  that  contestee,  in  consideration  ol  this  consent  and  stipulation  on 

tiis  part,  have  sufficient  time  after  the  expiration  of  the  statutory  limit  of  ninety  days 

"i-Ti  which  to  give  evidence  in  answer  to  such  new  matter  so  put  in  evidence,  to  the  end 

^hat  simple  and  exact  justice  be  done  to  all  parties,  and  that  contestant  have  reason- 

•«^ble  time  to  put  in  evidence  in  rebuttal  only  to  such  evidence  as  the  contestee  may 

.^^ve  after  said  ninety  davs  shall  have  expired.     •     •    * 

Dated  April  10,  1879. 

S.  D.  WHITE, 

A  Homey  for  Duffy, 
JOHN  J.  LAMOREE, 
AHorney  for  Joseph  Masofij  Oswego  County. 
D.  N.  WELLINfJTON, 
Attorney  of  Joseph  Mason  for  Madison  County. 

That  such  defects  may  be  waived  has  been  determined  by  at  least  two 
-decisions  of  the  House.  (See  Otero  vs.  Gallegos,  1  Bartlet,  178,  Brom- 
^rg  V8.  Haralson,  Smith's  Digest  of  Election  Cases,  page  356.) 
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If  these  defects  bad  not  been  waived  we  would  feel  fdllj'  justified,  by 
reason  of  the  insufficiency  of  tbe  notice,  in  dismissing  this  case  or  ex- 
cluding the  evidence  offered  in  support  of  the  alleged  grounds  of  con- 
test; but  in  view  of  this  waiver,  we  are  compelled  to  examine  the  evi- 
dence and  determine  the  merits  of  this  contest. 

We  will  consider  the  grounds  of  contest  a^  stated  in  tlie  contestant's  brief y 
and  in  the  order  in  which  they  are  herein  presented,  as  follows: 

On  the  part  of  the  contestant,  it  is  olaimod  that  a  sufficient  number  of  Votea  were 
withheld  from  him  and  controlled  by  and  cast  for  the  contestee  through  bribery  and 
the  corrupt  and  illegal  use  of  money  by  contestee,  his  agents  and  servants,  and  those 
working  in  his  interest,  with  his  consent,  and  through  intimidation  practiced  by  then*^ 
to  far  more  than  overbjilance  these  majorities. 

The  means  and  appliances  used  to  bring  about  this  result  were : 

First.  The  system  of  bribery  au<l  intimi<lation  established  by  Thomson  Kingsford, 
the  manager  of  the  Oswego  Starch  Factory,  a  powerful  corporation,  by  which  the  eni- 
ployi^s  of  said  Kingsford  and  of  said  Starch  Factory  Company,  numbering  nearly 
or  quite  one  thousand  voters,  have  been  persuaded  by  steady  employment,  at  good 
wages,  or  the  hope  thereof,  and  intimidated  by  the  fear  of  being  discharged  from 
such  employment  and  deprived  of  the  same  in  future,  to  vote  the  ticket  to  wnieh  said 
Kingsford  was  favorable  and  on  which  contestee  was  a  candidate. 

Second.  The  raising  and  exjiending  large  sums  of  money  by  the  contestee  and  those 
acting  in  concert  with  him,  with  his  knowledge  and  consent,  in  violation  of  the  stat- 
utes of  the  State  of  New  York,  through  the  agency  and  instrumentality  of  the  com- 
mittees of  the  political  organization  of  which  he  was  the  candidate,  for  the  purpose 
of  illegally  influencing  the  voters  to  attend  the  polls  and  vote  for  said  contestee  and 
the  candidates  for  other  offices  running  on  the  same  ticket  with  him. 

Third.  The  expenditure  of  large  sums  of  money  by  political  leaders  of  the  party  of 
which  the  contestee  was  a  candidate,  at  and  about  the  time  of  the  election,  ana  in 
giving  employment  to  electors  who  were  day  laborers,  with  a  view  to  exercise  a  con- 
trol over  their  votes  as  an  incident  of  their  employment. 

Fourth.  Bribery  of  voters  to  vote  for  the  contestee,  and  the  buying  of  tbe  influence 
of  persons  controlling  or  supposed  to  control  the  votes  of  other  persons,  to  procure 
votes  for  contestee,  and  other  corrupt  and  illegal  use  of  money  practiced  by  tne  con- 
testee, his  clerks,  agents,  servants,  and  attorneys,  and  those  acting  in  concert  with 
him,  other  than  the  regular  committees  of  the  political  party  of  which  he  was  the 
candidate,  and  witli  his  assent  and  approval,  in  promoting  his  election. 

Fifth.  That  a  large  number  of  persons  who  were  not  legal  voters  voted  for  the  <Jon- 
testee,  and  their  votes  are  credited  to  him  in  the  count.  [See  contestant's  brief, 
pages  2  and  3.] 

I. 

That  rumors  have  prevailed  in  the  city  of  Oswego  for  many  years 
past  that  Thompson  Kingsford,  and  others  connect^  with  him  in  the 
management  of  the  Oswego  Starch  Factory,  improperly  inflaence  their 
employes  to  vote  the  Kepublican  ticket  is  clearly  shown  by  the  evi- 
dence, and  we  have  no  doubt  that  many  of  these  persons  who  have 
testified  as  to  the  prevalence  of  these  rumors  sincerely  believe  that  sach 
an  influence  is  exercised.  It  is  necessary  for  us  to  ascertain  and  deter- 
mine from  the  evidence  the  truth  of  these  rumors  and  not  their  bare 
existence^  as  they  may  have  been  entirely  unfounded  and  untrue.  The 
charge  that  such  a  system  prevailed  at  the  time  of  the  election  in  con- 
troversy must  be  established  by  competent  proof,  rendered  by  sworn 
witnesses,  personally  cognizant  of  the  facts  upon  which  the  charge  is 
based.  All  the  witnesses  examined  by  the  contestant,  except  three^  to 
whose  evidence  we  will  hereafter  refer,  frankly  admit  that  they  have  no 
personal  knowledge  of  the  existence  of  such  a  system,  and  that  tbe  only 
information  possessed  by  them  upon  that  subject  was  solely  derived 
from  these  rumors  and  from  statements  made  to  them  by  persons  professing 
to  have  actual  knowledge  of  the  facts,  none  of  whom,  excepting  the  three 
above  referred  to,  were  called  by  the  contestant  as  witnesses  to  prove 
the  truth  of  their  assertions,  while,  on  the  other  hand,  the  contestee 
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amined  as  witnesses  a  large  number  of  the  employ^vS  of  tLe  factory. 
10  positively  deny  that  any  such  system  ever  prevailed  there,  ana 
clare  that  no  improper  influence  has  ever  been  brought  to  bear  upon 
e  employes  afi'ecting  their  political  action,  and  that  they  do  not  know 

an  instance  where  persons  there  employed,  and  desiring  to  vote  the 
^mocratic  ticket,  have  been  deterred  from  doing  so  by  fear  or  appre- 
nslon  that  they  might  be  discharged  from  employment  should  they 

so. 

Et  is  our  duty  to  reject  all  the  evidence  that  has  been  offered  relative 
the  existence  of  the  rumors  to  which  we  have  alluded,  as  it  is  clearly 
competent,  and  we  must,  for  the  same  reason,  discard  all  evidence  re- 
iug  to  voluntary  statements  made  by  persons  not  under  oath  or  wit- 
sses,  as  all  such  hearsay  evidence  is  inadmissible. 
The  rule  that  we  apply  in  rejecting  this  evidence  is  stated  in  1  Green- 
if  on  Evidence,  page  115,  thus : 

learsay  evidence  is  uniformly  incompetent  to  establish  any  specific  fact  tchich  in  its 
itre  is  snscepiihle  of  being  proved  by  witnesses  icho  speak  from  their  own  knowledge.  That 
inppOses  something  better  that  might  be  adduced  in  the  particular  cases  is  not  the 
ly  ground  of  its  exclusion.  Its  intrinsic  weakness,  its  Incompetency  to  satisfy  the 
ad  as  to  the  existence  of  the  fact,  and  the  frauds  which  may  be  practiced  under  its 
retf  all  combine  to  sui>port  the  rule  that  hearsay  evidence  is  wholly  inadmissible. 

None  of  the  evidence  excluded  by  us  come  3  within  any  of  the  excep- 
►ns  to  the  rule  above  stated,  and  this  rule  has  often  been  applied  by 
e  House  of  Kepresentatives  in  cases  of  this  character. 
The  application  of  this  rule  results  in  the  rejection  of  all  the  evidence 
broduced  by  the  contestant  in  support  of  the  first  ground  of  his  con- 
st, save  that  rendered  by  Daniel  Sweeney,  Alexander  Lemmon,  and 
iram  Hammond,  all  of  whom  were,  at  different  times  prior  to  1878, 
iployed  in  the  factory,  and  who  claim  that  they  were  discharged  from 
eir  employment  by  reason  of  their  political  sentiments  and  affiliations. 
Daniel  Sweeney  testifies  that  in  the  fall  of  1862,  eighteen  years  ago, 
J  was  discharged  bj'  Kingsford  because  he  refused  to  vote  for  Wads- 
orth,  the  Republican  candidate  for  governor  of  the  State  of  New  York : 
lat  he  had  worked  in  the  factory  for  fourteen  years  continuously,  ana 
was  the  only  occasion  that  he  was  ever  spoken  to  by  Kingsford  on  the 
ibject  of  voting.     (See  Record,  page  202.) 

Alexander  Lemmon  testifies  that  in  1873  or  1874  he  was  requested  by 
ingsford  "  to  go  to  the  polls  and  peddle  tickets  for  him,''  and  that  he 
is  discharged  from  his  employment  because  he  was  accused  of  "  ped- 
Lng  Democratic  tickets  with  the  Republican  heads  on."  (See  Record, 
^e  144.) 

fiiram  Hammond  testifies  that  in  1876  Kingsford  expressed  his  desire 
at  witness  should  vote  for  Hayes  for  President,  which  he  promised  to 
S  bat  voted  for  Tilden,  and  that  in  the  latter  part  of  December,  1878, 

the  close  of  the  year's  work  at  the  factory,  he  was  discharged  from 
8  employment.  (See  Record,  page  987.)  Tnat  he  had  worked  at  the 
ctory  "  off  and  on  "  for  fourteen  years,  and  that  the  occasion  to  which 
i  aUudes  is  the  only  time  that  Kingsford  ever  talked  to  him  on  the 
ibject  of  politics  (page  993). 

These  are  the  only  instances,  extending  over  a  period  of  sixteen  years, 
here  it  is  shown  by  competent  evidence  that  Kingsford  or  any  other 
^rson  interfered  in  any  manner  with  the  employes  of  the  factory  in  the 
ee  and  unrestrained  exercise  by  them  of  the  elective  franchise.    There 

no  evidence  in  the  record,  that  we  have  discovered,  showing  a  single 
stance  of  such  interference  on  the  part  of  Kingsford  or  any  other 
arson  connected  with  the  management  of  the  factory,  relating  to  the 
ection  in  controversy. 


366  DIGEST   OF   ELECTION    CASES. 

It  is  proper  for  us  to  say  that  evidence  has  been  presented  by  th 
coutestee  sliowiug,  or  tending  to  show,  that  Sweeney,  Leinmon,  an( 
Hammond  were  discharged  for  other  than  political  causes,  namel.'t 
that  Sweeney  was  discharged  on  account  of  his  intemperate  habit 
(see  Record,  pages  1209, 301),  and  Leuimon  for  like  cause  and  for  gross  nej 
ligence  (Kecord,  page  535).  Hammond  admits  on  his  cross  examinatio; 
that  four  other  employi^s  were  discharged  at  the  time  of  his  discharge 
two  of  whom  were  RepublicanSj  and  that  the  cause  assigned  by  the  fon 
man  for  their  discharge  was  that  the  work  was  insufficient  for  the  entir 
force  then  employed  in  the  factory.     (See  Record,  page  994.) 

If  such  a  system  does  in  fact  exist,  it  is  deplorable  and  merits  th 
severest  censure.  •  Those  engaged  in  such  practices  richly  deserve  th 
just  contempt  of  all  who  love  liberty  and  despise  tyranny,  and  the: 
should  be  punished  by  the  State  whose  laws  they  so  grievously  offenc 
But  the  evidence  presented  in  this  case  is  insufficient  to  authorize  us  a 
judges,  governed  by  law,  to  declare  that  such  a  system  actually  pre 
vailed  in  the  Oswego  Starch  Factory,  at  least  in  1878.  If  we  accept  a 
true  the  rumors  that  prevailed  as  to  its  existence,  still  the  evidence  ii 
incomplete,  as  it  wholly  fails  to  furnish  any  data  by  which  the  numbe 
of  voters  affected  by  it  can  be  ascertained ;  and  even  excluding  th( 
ballots  of  all  the  voters  then  employed  in  the  factory,  which  are  esti 
mated  by  witnesses  at  150  to  200;  it  would  not  affect  or  change  the  r€ 
suit  of  the  election,  as  the  contestee's  official  majority  is  736. 

IL 

The  contestant,  in  his  brief  (page  25),  says: 

Under  our  Hecond  general  beading,  we  call  attention  to  the  statute  of  the  State  o 
New  York  reKulating  elections;  the  acts  of  the  county  committees  of  the  party  (who» 
candidate  cont^stee  was)  in  violation  of  those  statute's ;  the  privity  of  the  contestee  t4 
those  violations,  and  their  effect  upon  the  renult  of  the  canvass. 

That  part  of  the  statute  in  question  which  it  is  claimed  was  violated  is  fonnd  ii 
volume  first  of  Banks  &  Brothers,  sixth  edition  of  the  Revised  Statutes  of  the  Statt 
of  New  York,  on  page  452,  being  ^vS  6,7,  and  b,  of  title  7,  chapter  6,  part  1,  of  the  re 
vised  statutes,  and  reads  as  follows: 

**  $  6.  It  shall  not  be  lawful  for  any  candidate  for  any  elective  office,  with  intent  Xa 
promote  his  election,  or  for  any  other  person,  with  intent  to  promote  the  election  o 
any  such  candidate,  either — 

**l.  To  provide  or  furnish  entertainment  at  bis  expense  to  any  meeting  of  elector 
previous  to  or  during  the  election  at  which  be  shall  be  a  candidate;  or, 

''2.  To  pay  for,  procure,  or  engage  to  pay  for,  any  such  entertainment;  or, 

'*3.  To  furnish  any  money  or  other  property  to  any  person  for  the  purpose  of  beini 
expended  in  procuring  the  attendance  of  voters  at  the  polls;  or, 

**  4.  To  engage  to  pay  any  money,  or  deliver  any  property,  or  otherwise  compensate 
any  person  for  procuring  the  attendance  of  voters  at  tlie  polls ;  or, 

''*5.  To  contribute  money  for  any  other  purpose  intended  to  promote  an  election  of  an 
particular  person  or  ticket^  except  for  defraying  the  expenses  of  printing,  and  the  circa 
lation  of  votes,  handbills,  and  other  papers  previous  to  any  such  election,  orfor<x» 
VEYING  side,  poor,  or  infirm  electors  to  the  polls. 

''$  7.  No  person  shall  fraudulently  or  deceitfully  okange  or  alter  a  ballot  of  anj 
elector,  nor  shall  furnish  an  elector  any  ballot  containing  more  than  the  prop« 
number  of  names,  or  cause  any  other  deceit  to  be  practiced  with  intent  fraudiuentV 
to  induce  such  elector  to  de]>osit  the  same  as  his  vote,  and  thereby  to  have  the  sane: 
thrown  out  and  not  counte<l. 

"  $  8.  Every  person  offending  against  'the  provisions  of  this  act  shall  be  deem*-- 
guilty  of  a  misdemeanor,  pnnisuable  by  fine  not  exceeding  two  hundred  and  fifty  d^ 
lars,  or  by  imprisonment  not  exceeding  six  months.'^ 


We  have  carefully  examined  all  the  evidence  introduced  by 
parties,  for  the  purpose  of  ascertaining  the  amount  of  money  raised 
expended  "through  the  agency  and  instrumentality  of  the  committ- — 
of  the  political  organizations -'"of  which  the  contesting  parties  were 
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candidates,  and  the  purposes  for  which  it  was  used,  and  we  herewith 
present  a  synopsis  of  the  evidence  upon  the  subject: 

Charles  North  testifies  that  he  was  the  chairraan  of  the  Republican 
county  committee  of  Oswego  County  in  the  fall  of  1878,  and  had  the 
general  charge  of  the  conduct  of  the  election  on  the  part  of  the  Repub- 
lican party,  and  that  the  committee  obtained  funds  for  the  campaign  by 
contributions  from  the  Republican  candidates,  oflBce-holders,  and  other 
^^patrwtic  citizens,''  and  that  these  assessments  were  proportioned  to 
the  supposed  necessary  exi)enses  of  the  campaign,  and  that  the  pur- 
I>ose6  for  which  the  committee  w^ere  expected  to  furnish  money  was  to 
pay  the  expenses  of  public  meetings  and  speakers,  distribute  papers 
and  documents,  print  and  distribute  ballots  on  election  day,  and  furnish 
a  smiall  sum  to  each  town  and  ward  committer  for  the  purpose  of  get- 
ting the  aged,  poor,  and  infirm  voters  to  the  polls,  and  that  money  had 
been  raised  and  expended  by  the  Democratic  county  committee  for  the 
same  purposes  and  in  the  same  manner,  and  that  this  had  been  the 
practice  of  both  parties  as  long  as  he  has  had  any  acquaintance  with 
political  aflFairs  in  that  county.  That  such  an  assessment  was  made  by 
the  Republican  county  committee  of  Oswego  County  in  the  fall  of  1878, 
and  that  the  contestee,  as  the  Republican  candidate  for  Congress  in 
that  district,  was  assessed  $200  by  that  committee,  which  he  paid  to  the 
witness,  as  the  chairman  of  the  committee,  and  that  it  was  used  for  said 
purposes,  and  no  other  (Record,  pages  553  and  •554);  and  that  from 
ten  to  twelve  hun<lred  dollars  had  been  raised  by  the  committee  in  the 
fall  of  1878  for  said  purposes  that  passed  through  his  hands  (Record, 
page  557). 

James  Dowdle  testifies  that  he  was  the  treasurer  of  the  Greenback 
county  committee  of  Oswego  County ;  that  at  a  meeting  of  said  commit- 
tee, at  which  the  contestant  was  present,  it  was  agreed  that  each  candi- 
date should  pay  for  printing  tickets  and  handbills  and  circulating  them, 
and  that  no  money  should  be  raised  except  for  those  purposes;  and  that 
an  assessment  was  afterwards  made  on  that  basis,  and  that  contestant 
was  assessed  $50,  which  he  paid,  and  that  the  money  so  raised  by  the 
committee  was  used  for  said  purposes.     (See  Record,  page  975.) 

John  A.  Barry  testifies  that  he  was  the  treasurer  of  the  Democratic 
county  committee  of  Oswego  County,  and  that  all  moneys  raised  by 
that  committee  for  the  purpose  of  carrying  on  the  campaign  came  into 
his  hands  a«  such  treasurer,  and  that  $140  was  raised  for  that  purpose, 
and  was  used  in  paying  for  the  printing  and  distribution  of  tickets  in 
the  county,  and  was  raised  by  the  assessment  of  the  committee  upon 
Democratic  candidates,  and  that  the  contestant  was  assessed  $25,  ¥rhich 
he  paid.     (See  Record,  page  1037.) 

Edwin  S.  Barker  testifies  that  he  was  the  chairman  of  the  Republican 
county  committee  of  Madison  County.  That  the  committee  assessed 
the  contestee  $200  to  pay  campaign  expenses,  which  he  paid.  That  all 
the  assessments  made  by  the  committee  amounted  to  about  $700.  That 
the  publishers  of  five  Republican  newspapers  published  in  the  county 
received  $30  each,  making  $150;  and  that  each  town  in  the  county  re- 
ceived from  $20  to  $50  for  the  purpose  of  procuring  teams  to  bring  in 
the  indigent  voters,  and  these  were  all  the  disbursements  made  except 
$10  paid  to  Colonel  Canter,  a  Republican  speaker,  to  pay  his  fare  to  Au- 
burn. There  are  fourteen  towns  in  the  county.  That  $550,  being  the 
balance  of  the  $700  remaining  after  paying  $150  to  said  newspapers, 
was  distributed  in  these  fourteen  towns  to  be  used  in  paying  expenses 
in  procuring  teams  and  getting  out  the  indigent  voters,  and  to  defray 
the  expense  in  procuring  speakers  to  address  the  people  on  the  political 
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issues.  That  he  never  heard  any  talk  or  suggestion  that  any  of  this 
money  was  to  be  used  to  buy  votes  or  for  any  illegitimate  purpose. 
(Record,  pages  921  and  922.) 

Alonzo  E.  Cherry  testifies  that  he  was  chairman  of  the  Greenback 
<jounty  committee  of  Madison  County  during  the  campaign  of  1878,  and 
that  there  was  money  placed  in  his  hands  during  that  campaign  to  be 
used  for  political  purposes;  that  he  received  $200  of  the  contestant,  be- 
ing the  amount  of  his  assessment  made  by  said  committee;  that  other 
assessments  amounting  to  $265  were  paid;  that  the  money  received  on 
these  assessments  of  the  contestant  and  others  ^'  was  all  paid  out  for  legiti- 
mate business,  livery  bill  and  man  to  travel,  printing,  furnishing  Irish 
World  and  documents  we  had  printed,  and  the  Utica  paper.  We  dis- 
tributed from  1,000  to  1,200  of  the  Utica  paper  weekly,  200  copies  of 
the  Irish  World,  besides  a  large  quantity  of  other  papers;  also,  $40  for 
one  meeting,  hall,  and  band  when  Duffy  made  his  speech  at  Oneida.'' 
(See  Record,  page  728.) 

Theodore  Leonard  testifies  that  the  contestant  paid  to  Mr.  Lippitt, 
as  chairman  of  the  Democratic  county  committee  of  Madison  County, 
4100,  for  which  sum  he  had  been  assessed  by  the  committee.  (See 
Record,  page  259.) 

By  this  evidence  it  api)ears  that  the  contestee  paid  assessments  to  the 
amount  of  $400  and  the  contestant  $375.  That  it  was  proper  for  the 
candidates  to  make  contributions  or  pay  these  assessments  is  conceded 
by  the  contestant.  The  complaint  is  that  a  portion  of  the  money  so 
paid  by  the  contestee  was  used  by  the  committees  to  whom  it  was  paid 
for  purposes  prohibited  by  the  statute,  namely,  "in  procuring  the  at- 
tendance of  voters  at  the  polls"  who  were  neither  '^  sick,  poor,  or  infirm," 
and  in  i^aying  the  expenses  of  public  meetings  and  speakers.  That  some 
of  the  money  was  used  for  these  purposes  is  clearly  shown  by  the  evi- 
dence. The  contestant  seeks  to  hold  the  contestee  responsible  for  the 
acts  of  the  members  of  the  committees  representing  the  Republican 
party  in  the  district  who  violated  this  statute,  and  in  the  absence  of  any 
proof  showing,  or  tending  to  show,  that  the  contestee  directed  or  author- 
ized the  expenditure  of  the  money  contributed  by  him  for  the  purposes 
forbidden  by  the  statute.  A  principal  is  not  liable  for  the  illegal  acts 
of  his  agent,  unless  done  at  his  instance,  or  with  his  knowledge  and  as- 
sent. Good  faith  and  innocence  are  always  presumed.  If  A  intrusts  B 
with  money  to  be  used  by  him  for  certain  lawful  purposes,  and  B,  with- 
out the  knowledge  and  consent  of  A,  diverts  the  money  from  the  pur- 
poses to  which  it  was  to  be  applied,  and  uses  it  for  immoral  and  illegal 
purposes,  A  cannot  be  held  liable  for  the  misconduct  of  B.  That 
the  contestee  had  the  right  to  contribute  and  pay  to  these  commitr 
tees  money  to  be  used  by  them  for  purposes  authorized  by  the  statute 
is  not  controverted  by  the  contestant,  and  in  the  absence  of  opposing 
proof  the  presumption  exists  that  he  did  not  authorize  its  expenditure 
for  purposes  prohibited  by  the  statute.  If  the  statute  was  violated  its 
offenders  are  by  the  provisions  of  the  statute  subject  to  punishment. 
Under  the  rigid,  illiberal,  and  unreasonable  construction  placed  upon 
this  statute  by  the  contestaut,  it  is  even  unlawful  for  a  candidate  or  his 
friends  to  rent  a  hall  for  a  political  meeting,  procure  music,  or  employ 
a  speaker  to  discuss  the  political  issues,  because  it  may  tend  to  promote 
the  election  of  the  candidate,  and  if  such  a  meeting  is  held,  in  disre- 
gard of  this  statute,  the  legal  voters  who  attended  it  are  subject  to  punish- 
ment  therefor  by  the  forfeiture  of  their  votes,  regardless  of  the  result 
that  may  have  been  produced  by  the  charms  of  the  music  or  the  elo- 
quence of  the  speaker ;  or  if  a  legal  voter,  who  is  too  indifferent  or  indo- 
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lent  to  attend  the  election,  is  conveyed  to  the  polls  in  a  carriage  provided 
for  that  purpose  by  tlie  committee  of  the  party  of  which  he  is  a  member, 
it  affords  suificient  cause  for  challenging  his  vote  to  show  that  he  was 
neither  "sick,  poor,  or  infirm,"  ai)d  that  he  was  able  to  walk  or  pay  for 
his  ride  to  the  polls.  To  so  construe  the  statute  is  absurd.  If  the  per- 
son who  attends  such  meeting  or  is  so  conveyed  to  the  polls  is  a  legal 
voter  bis  vote  must  be  received  and  counted.  We  cannot  punish  legal 
voters  by  disfranchising  them  because  members  of  political  committees 
have  possibly  violated  the  statute,  as  coustrued  by  the  contestant.  The 
evidence  wholly  fails  to  show  that  the  money  was  used  to  corrupt  or 
improperlj'  influence  the  voters.  The  supreme  court  of  New  York,  in 
the  case  of  Hurley  vft.  Van  Wagner,  28  Barb.,  109  (1858),  in  construing 
this  statute,  said: 

A  person  who  pays  money  for  his  boanl,  or  railroad  or  steamboat  faro,  while  goinpf  to 

or  from  a  political  nieeting,  oi-  who  pay  a /or  the  u^e  of  a  room  for  suchmeetingSf  or  for  ike 

lighU  or  attendance  thereat,  in  one  sense  contributes  money  to  ]»romote  the  election  of  a 

particular  ticket  or  candidate.     But  is  it  a  contribution  of  money  in  the  sense  intended 

by  the  act?    Did  the  le>;ishiture  intend   to  i)rohil)it  and  punish  as  a  miademeauor 

every  expenditure  of  money  which  miglit  indirectly  promote  or  bo  intended  to  promote 

tlie  election  of  particular  candidates!    Public  meetings,  large  assemblies  of  the  people, 

constant  and  almost  universal  intercommunication,  one  with  another,  and  journeys 

firom  one  part  of  the  country  to  another,  are  the  usual  and  customary  nitans  by  which  the 

el€^€tion  of  particular  candidates  is  made,  and  they  necessarily  involve  the  expenditure 

o£  large  sums  of  money  which  may  be  said  to  be  contributed.     Is  tbis  the  evil  that  the 

aet  was  designed  to  8ui)press?    If  it  was,  it  may  be  s;<fely  said  to  have  utterly  failed 

<*^  its  object,  for  during  the  twenty-nine  years  it  has  been  upon  the  statute  book  hardly 

oue  attempt  has  been  made  to  <Miforce  it;  and  the  evil  practice,  if  it  be  one,  has  gone 

on   and  gained  additional  strength  with  each  additional  year,     [infer,  therefore,  ihni 

these  are  not  the  contrihutiona  in  money  forbidden  by  the  act.     If  the  payment  of  a  sum  of 

^*>ney  for  the  use  of  a  room  in  which  to  hold  a  public  meeting  for  political  objects,  or  for  the 

**ffhts  used  thereat,  or  for  the  attendance  of  a  ptrhon  to  prepare  such  room  and  keep  it  in 

P^^per  order,  is  a  contribution  of  money  to  promote  an  election  within  the  meaning  of  the 

^^ftite,  so  is  the  money  a  man  may  expend  upon  himself  in  the  ]»ayment  of  tavern  bills 

•■'^•i  the  expenses  of  transjiortation,  in  going  to  and  returning  from  such  meetings, 

®^  Ually  a  contribution  ol» money  to  promote  an  election ;  because  all  such  expenditures 

J^'^tl  to  the  same  result,  aud  the  money  is  disbui-sed  for  the  same  object,  and  that  is 

**^.^id  in  the  election  of  a  particular  candidiite  or  ticket.     It  is  not  possible  to  dis- 

JJ^^'uinate  between  them,  so  tha*^^  to  adopt  the  construction  claimed  is  to  impute  to 

toose   who  framed  the  law  the  most  absurd  intentions,  or  to  give  it  an  effect  which 

to©y  could  not  have  contemplated. 

Even  if  the  law  justified  us  in  excluding  the  ballots  of  those  voters 
^ho  were  conveyed  to  the  i>olls,  although  neither  "sick,  poor,  and  in- 
^**^ii,"  yet  we  would  be  unable  from  the  evidence  to  compute  their  num- 
^^i*  or  determine  for  whom  they  voted  ;  nor  could  we  ascertain  from  the 
^'^"icleuce  whether  the  orators,  under  pay,  who  addressed  public  meetings 
J?  rented  halls,  converted  lukewarm  Democrats  or  indifferent  Repub- 
uoaixs  into  ^'stalwarts,"  and,  if  so,  what  ones,  or  how  many, 

III. 

The  only  evidence  introduced  by  the  contestant  in  support  of  this 
^arge  is  that  rendered  by  Kichanl  Grace,  John  C.  Cooley,  and  David 
"•  Hudson,  as  follows: 

^■^OHAiiD  Grace  sworn. 

-,  *••    Question.  What  is  your  age,  occupation,  and  residence? — Answer.  Age,  thirty- 
*^te«  ;  occupation,  mechanic ;  residence,  No.  10  Yates  avenue,  eighth  ward. 

f  11  *  ^'  ^^  ^^^  know  whether  the  Oswego  starch  factory  or  Thompson  Kingsford  last 
^u  a>t  the  time  of  the  election  were  putting  up  or  laying  the  foundation  for  a  large 
^uding  on  West  First  street,  in  the  city  of  Oswego? — A.  Don't  know  personally.  I 
^^y  Kingsford  there  superintending  the  work,  and  reputation  saii  he  was  the  pro- 
prietor. 

H.  Mis.  58 24 
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33.  Q.  Where  was  this  bnihling  you  saw  Thompson  Kingsford  superintending?  lo- 
cated!— A.  On  the  west  side  of  Oswego  River,  on  the  bh^ck  formerly  known  as  the 
new  hotel  block,  on  the  north  side  of  Seneca  street,  between  First  and  Water  streets. 

34.  Q.  Can  you  tell  about  how  many  men  there  were  at  work  on  that  building  imme- 
diately befoie  and  after  the  fall  election? 

(Objection  as  No.  13.) 

A.  There  w^ero  from  two  to  three  hundred  men  at  work  there  at  difi'eront  times, 

35.  Q.  Will  you  state  whether  there  was  a  current  g**veral  report  in  the  city  of  O  wego 
at  the  time  ot  the  last  fall  election  that  Thcmipson  Kiugsfurd  required  all  those  men 
to  vote  the  Republican  ticket  as  a  condition  of  being  retained  in  employment? 

(Objected  as  to  No.  13.) 
A.  It  was  so  reported, 

37.  Q.  In  your  testimony  here  given  did  you  regard  the  men  working  upon  that 
building  as  in  the  employment  of  the  starch  factory  company? 

(Objection  as  to  No.  13.) 
A.  I  did. 

38.  Q.  At  what  time  did  they  commence  this  building? — A.  Some  time  last  Sep- 
tember. 

39.  Q.  State  at  what  time,  as  near  as  you  can,  there  were  the  most  men  at  work  on 
this  building  with  reference  to  the  time  of  election? 

(Objection  as  to  No.  13. ) 

A.  The  best  of  my  recollection,  about  the  middle  of  October. 

40.  Q.  State  whether  about  the  same  number  of  men  were  continued  in  employ  from^ 
the  middle  of  October  until  after  election  ? 

(Objection  as  to  No.  13.) 
A.  There  were. 

41.  Q.  At  about  what  time  did  they  commence  to  reduce  the  number  of  men  at\ 
work? 

(Objection  as  to  No.  13.) 

A.  A  few  days  after  election. 

(See  Record,  pages  186  and  187.) 

Deposition  of  John  Clark  Cooley. 

Witness  being  duly  sworn,  deposition  taken  in  pursuance  of  notice  filed: 

2151.  Question.  Where  do  you  reside?    State  your  age,  residence,  and  occupation. 

Answer.  Resides  city  of  Oswego,  third  ward ;  age  fifty-seven  years ;  at  present  can ■ 

collector. 

2202.  Q.  Do  you  know  whether  last  fall,  and  within  a  month  or  two  before  his  el 
tion,  Mr.  Kingsford   took  into  his  employ  a  considerable  number  of  other  men  engag 
in  the  construction  of  a  building  in  the  city  of  Oswego? — A.  I  do. 

2*203.  Q.  Do  you  know  how  long  they  were  continued  in  his  employ  after  the  el 
tion  ? — A.  I  think  they  were  kept  until  the  neighborhood  of  December  or  into  Dece 
ber  till  it  froze  up.     . 

2204.  Q.  Do  you  know  about  how  many  men? — A.  No,  I  don't;  a  good  many ;  pro 
ably  seventy-five  or  more. 

220b.  Q.  When  was  it,  then,  when  you  say  you  saw  seventy-five  men  ? — A.  Some  ti 
in  October. 

2206.  Q.  Do  you  know  whether  it  was  generally  understood  that  the  number  was  i 
creased  just  before  election? — A.  No,  sir. 

2207.  Q.  Was  there  a  current  report  that  all  the  voters  working  on  that  building  we 
required  to  vote  the  Republican  ticket  last  fall  by  Mr.  Kiugstord  or  the  bosses  uf  * 
work? 

(Objected  to  as  before;  same  disagreement.) 

A.  After  election,  two  or  three  times  I  heard  that  they  had  been  called  upon  to  vo 
the  Republican  ticket.     I  don't  know  anything  about  current  report  at  all,  fori  was; 
out. 

2208.  Q.  Who  did  you  understand  they  had  been  called  upon  by? — A.  / 
that  Mr.  Kingsford  had  had  them  called  upon  to  see  how  they  were  going  to  vote. 

(See  Record,  page  118.) 

Cross-examination : 

3107.  Q.  That  building  you  understand  Mr.  Kingsford  to  be  erecting  for  the  occu 
tion  of  O.  M.  Blanchard  &  Co.  with  their  door,  sash,  and  blind  factory? — A.  Yes. 

3108.  Q.  That  firm  was  burned  out  last  summer,  was  it  not? — A.  Yes. 

3109.  Q.  About  how  many  men  did  you  understand  the  firm  of  Blanchard  &  Co. 
have  employed  in  their  business? — A.  I  have  heard  from  seventy-five  to  one  huu 
and  Mty. 
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3110.  Q.  Did  they  not  iiiid  it  difficult  to  find  any  place  to  occupy,  and  for  that  reason 
?a8  it  not  feared  that  they  would  leave  the  city? 

(ConnHel  f«»r  contestant:    I  object  to  it  an  irrelevant  and  immaterial,  and  has  been 
koswered.     Notaries  disa^ee.) 
A.  All  I  k|u>w  is  what  1  saw  in  the  papers.    I  saw  it  so  stat  d. 

3111.  Q.  And  did  you  not  understand  that  the  committee  on  manufactures  of  the 
loard  of  trade  waited  on  Mr.  Kingsford  to  induce  him,  if  possible,  to  furnish  a  building 
or  their  occupation  ? — A.  I  have  no  recollectioli  of  it. 

3112.  Q.  Did  you  not  undei*8tand  that  this  building  in  question  by  Mr.  Kingsford 
vas  commenced  for  that  jjurpose? — A.  Yes. 

3113.  Q.  And  did  you  not  understand  that  from  the  commencement  the  work  was 
iressed  forward  with  all  the  force  that  could  be  profitably  employed  until  it  was 
topped  by  the  winter  f—A.  I  did. 

3117.  Q.  Who  said  to  you  «fter  the  election  that  the  men  employed  by  Mr.  Kings- 
ord  on  that  building  had  been  called  upon  by  Mr.  Kiugsford  to  votis  the  Republican 
icket  ? — A.  I  can't  remember  now. 

311H.  Q.  Can  you  remember  any  time  or  place  when  anything  of  the  kind  was  said  f — 
L.  I  can't  remember  nowhere. 

3119.  Q.  Can  you  swear  that  you  heanl  anything  of  the  kind  said  before  the  trial 
)f  this  contest  began  in  this  room  a  fortnight  ago  yesterday  ? — A.  I  can,  positively. 

3120.  Q.  What  was  it  you  heard  said? — A.  The  remark  1  heard  was  that  Mr.  Kings- 
ord  had  had  the  meu  that  was  to  work  on  the  Blanchfurd  building  seen  relative  to 
oting  the  Republican  ticket.    That's  all  I  did  hear. 

3121.  Q.  By  whom  was  that  remark  made?— A.  I  can't  tell  you. 

3122.  Q.  Can  you  tell  anything  of  the  time,  place,  or  person,  where,  when,  or  by  whom 
hat  remark  wiw  made  f — A.  I  cannot. 

3123.  Q.  How  many  times  did  yon  hear  that  remark  made  ? — A.  I  have  just  answered 
hat  question  by  saying  only  once. 

3124.  Q.  W*^  y  did  you  say,  in  answer  to  question  2207,  that  you  had  heard  that  siad 
wo  or  three  times? — A.  At  that  time  my  recollection  may  have  been  two  or  threo 
imes,  but  now,  on  reflection,  I  can  recollect  positively  only  once. 

(See  Record,  pages  167  an  1  UiS. ) 

It  will  be  observed  that  tbese  witnesses  do  not  profess  to  have  any 
>ersonal  knowledge  relative  to  Ringsford,  or  any  other  person,  exercis- 
ng,  or  attempting  to  exercise,  any  influence  over  the  employes  en- 
i;aged  in  the  construction  of  said  building  in  requiring,  inducing,  or 
persuading  them  to  vote  for  the  contestee  on  the  llepublican  ticket. 
Chey  merely  testify  to  the  existence  of  a  rumor  that  such  influence  was 
ixerted  over  them.  If  any  such  rumor  existed  it  was  wholly  without 
ronndation,  as  is  clearly  and  convincingly  shown  by  the  evidence  pro- 
luced  by  the  contestee,  to  which  we  will  hereafter  refer. 

The  evidence  upon  which  the  contestant  mainly  relies,  in  support  of 
this  charge,  is  that  rendered  by  David  H.  Judson,  as  follows : 

Deposition  of  David  H.  Judson. 

6356.  Question.  State  your  name,  ago,  residence,  and  occupation. — Answer.  Name, 
David  H.  Judson;  age,  tifty  years;  occupation,  real  estate  and  boat  repairing;  resi- 
dence, Oswego  City,  East  Seventh  street.  No.  151. 

l>40:i  Q.  Did  you  know  of  the  building  of  the  shade-cloth  factory  in  the  city  of  Os- 
wego last  fall  just  prior  to  election  f  and,  if  so,  state  whether  the  same  was  a  large  or 
•mail  building,  or  required  the  employment  of  a  large  or  small  number  of  men  to  erexst 
the  same ;  also  state  in  the  same  connection  of  Thompson  Kingsford  erecting  a  large 
building  on  the  corner  of  West  V\mt  an«l  Seneca  streets  last  fall,  and  stat'e  whether 
there  was  a  large  or  small  nnmber  of  men  there  employed  prior  to  aud  at  the  time  of 
Section.— A.  I  know  of  the  building  of  t he  8ha<le-cloth  factory,  which  was  commenced 
during  th.-  summer  season  of  1878,  and  that  a  large  number  of  men  were  employed 
tticreon,  I  also  know  of  the  erection,  or  of  the  commencitig  to  erect,  the  building 
jnown  as  the  sash  aud  blind  factory  by  Thompson  Kingsford,  and  that  there  was  a  large 
force  of  men  emph>3'ed  on  that  building. 

6404.  Q.  And  was  not  the  Hon.  George  Z.  Sloan,  who,  at  the  time  of  the  erecting  of 
the  shade-cloth  factory  and  at  the  time  of  the  election,  was  a  candidate  for  member  of 
•■•embly,  the  principal  man  as  you  understood  in  the  erection  of  that  factory,  and  a 
J*nn  gnpporter  of  Joseph  Mason  for  member  of  Congress  In  this  district  as  against 
*!••  Duffy  f — A.  He  was  one  of  the  principle  men  engaged  in  the  construction  of  the 
■nade-cloth  factory ;  and  as  to  the  rest  of  the  question,  I  should  say  yes. 
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6405.  Q.  And  did  he,  Sloau,  not  receive  a  large  m^ority  for  member  of  assembly  in 
this  city  f — A.  He  did. 

6406.  Q.  And  have  yon  not  undeistood  through  political  circles  that  Mr.  Sloan  was 
desirous  of  being  represented  by  as  large  a  majority  as  he  could  obtain,  as  he  was  ob- 
tainiug  proniiuence  in  the  St^to  of  New  York  as  a  prominent  candidate  before  a  Be- 
publican  convention  hereafter  to  be  held  for  governor  t — A.  Yes. 

6407.  Q.  And  was  not  the  princii)al  fight  at  last  fall's  election  made  to  secure  the 
election  of  Judge  Mason  and  increase  the  majority  for  Sloan,  as  you  understand  it  from 
Republican  politicians? — A.  Yes;  upon  the  Republican  side. 

641*2.  Q.  From  your  knowledge  of  the  political  position  and  desires  of  Mr.  Sloan  and 
Mr.  Kingsford  as  lea<liug  Republicans  to  secure  the  election  of  Judge  Mason,  and  the 
embarrassed  circumstances  of  the  large  number  of  their  employes  upon  the  new  build- 
ings referred  to  heretofore,  and  from  what  you  observed  and  knew  of  that  calss  of 
voters,  do  you  not  heUex^e  that  a  great  many  of  them,  or  a  large  majority  of  them,  were  in- 
dnced  by  reason  of  their  obtaining  employment  to  vot^  for  Mason  and  Sloan  when  the 
same  was  against  their  political  predilections? 

(Objected  to  as  not  proper  in  rebuttal  and  as  immaterial  to  the  issue,  and  as  incom- 
petent, and  as  calling  for  the  belief  of  witness.  Notaries  differ,  Coon  holding  it  im- 
proper as  rebuttal.) 

A.  I  should  say  a  large  number  of  them  did. 

(See  Record,  pages  1UU5,  1006,  and  1007.) 

Cross-examination : 

6599.  Q.  Can  you  name  any  voter,  among  all  the  employ^j  engaged  in  the  construc- 
tion of  that  building,  whom  you  can  swear  voted  dilferently  from  what  he  would  have 
voted  in  case  he  had  not  received  employment  there  f — A.  /  have  not  auffictettt  knowledge 
hoiv  any  of  the  men  cniploytd  on  that  building  voted  to  swear  positively  as  to  how  they  totM. 

6600.  Q.  Can  you  name  a  single  employ^  whom  you  have  good  reasou  to  suppose  voted 
differently,  by  reason  of  that  employment,  from  what  he  otherwise  would  have  donef 
— A.  I  have  reason  to  helif:ve  that  one  William  Kelly,  I  think  is  his  name,  vote^l  differ- 
ently by  reason  of  his  working  upon  that  building,  from  what  he  would  had  he  not 
been  at  work  on  the  building. 

6601.  Q.  Name  another  such  employd. — A.  I  do  not  now  call  to  mind  the  naracof  any 
other  eniploy^^  whom  1  have  as  good  reason  to  believe  voted  ditterently  last  fall  from 
his  conviction  as  in  case  of  William  Kelly. 

6l)0*2.  Q.  Have  you  any  information  that  leads  you  to  believe  that  the  vote  of  William 
Kelly  was  chaugetl  by  any  undue  or  improper  inlluence  ?  And,  if  you  have,  you  may 
state  what  that  information  was. — A.  I  have  knowledge  and  information  toleadmeto 
believe  that  he  voted  in  the  manner  he  did  from  the  fact  of  his  laboring  upon  thit 
building,  bnt  the  nature  of  that  information  I  decline  to  give. 

6603.  Q.  Will  you  swear  that  his  services  were  procured  or  were  continued  there 
under  an  agreement  or  understanding  that  he  should  vote  for  any  particular  candidate 
or  any  particular  ticket? — A.  I  will  not  so  swear. 

6604.  Q.  I  ask  for  the  source  of  your  information  which  bears  you  out  in  the  state- 
ment you  have  ma<le  in  reference  to  William  Kelly^s  voting. — A.  Partly  from  himaelf. 

6605.  Q.  Ami  imrtly  from,  what  other  source,  if  any  ? — A.  My  impression  is  that  my 
other  source  of  information*  was  from  John  Ru'digan. 

6606.  Q.  Do  you  now  decline  to  state  the  nature  of  that  information,  or  what  it  was! 
— A.  I  do. 

6615.  Q.  You  were  present  occasionally,  and  saw  the  work  going  on  in  Kingsford's 
new  building  last  fall,  did  you  not? — A.  1  was,  occasionally. 

6618.  Q.  Can  you  name  an  employ^  in  that  whole  force  whose  vot«  you  know  to  have 
been  changed  by  his  employment  there  ? — A.  I  do  not  know  positively,  at  least  poai- 
tively  enougb  to  swear  to  it,  how  these  employes  voted,  but  can  only  judge  from 
appearances  and  hearsay  as  to  bow  they  voted. 

6619.  Q.  Can  you  give  th?  name  of  any  employd  on  that  force  whom  you  have  satis- 
factory reasons  for  supposing  voted  otherwise  than  what  he  would  by  reason  of  snch 
employment? — A.  I  have;  will  name  Mr.  Cody. 

66*23.  Q.  Name  another  whose  vote  you  think  was  changed  by  such  employment.— A. 
I  think  Sir.  Brennan's  was — Michael,  I  think  ;  but  am  not  sure  about  that.  It  wasan 
elderly  gentleman. 

6626.  Q.  Are  the  three  men,  Kelly,  Cody,  and  Brennau,  men  of  good  reputation  for 
truth  and  veracity  ? 

(Objected  to  as  incompetent  and  immaterial,  and  nothing  more  than  a  cross-exaou* 
nation  upon  a  cross  examination.     Notaries  differ;  Coon  for  admission.) 

A.  I  decline  to  answer  under  the  notice. 

6629.  Q.  Do  you  know  what  proportion  of  the  employes  upon  Kingsford's  new  bniw- 
ing  were  Republicans  and  what  Democrats  and  Greenbaokers  ? — ^A.  I  do  not. 

6630.  Q.  Have  you  any  knowledge  of  the  politics  of  those  men  sufficient  to  en»hie 
jou  to  express  an  intelligent  opinion  as  to  how  many  votes  were  chan^i^i  if  ftOXf  ^J 
reasoD  of  their  employment  in  the  conatruction  of  those  buildings? 
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(Objected  to  as  being  arepetitiou,  the  witness  havin/jj  already  answered.) 
A.  I  have  no  knowledge  of*  how  many  votes  were  changed  by  reason  of  their  employ- 
ment on  those  two  buildings. 
(See  Record,  pages  1025,  1226,  and  1027.) 

Very  little,  if  any,  importance  can  be  attached  to  the  evidence  so 
rendered  by  Mr.  Judson,  as  the  facts  upoji  which  he  bases  his  belief 
and  expresses  the  opinion  that  a  large  number  of  the  employes  engaged 
in  the  construction  of  said  buildings  were  improperly  influenced  to  vote 
for  the  contestee  are  very  meager  and  unsatisfactory.  He  is  only  able 
to  name  three  men,  out  of  hundreds  engaged  in  the  erection  of  the  build- 
ings, who  were,  by  reason  oftheiremployment,  constrained  to  vote  against 
theirpolitical  convictions,  and  his  entire  information  as  to  their  so  voting 
is  purely  hearsay,  and  must  be  excluded  under  the  rule  to  which  we 
have  above  referred,  and  in  one  instance  he  even  refused  to  discloise  the 
nature  of  the  information  acquired  by  him. 

The  contestants  puriHKse  in  introducing  this  evidence  was  to  create 
the  impression  that  Kin^stbrd's  object  in  constructing  the  building 
erected  by  liim  was  to  furnish  employment  to  a  large  number  of  labor- 
ers, so  as  to  enable  iiim  to  ('ontrol  their  votes  at  the  aj)[)roaching  elec- 
tion in  favor  of  the  contestee,  and  that  hu  did  in  that  manner  influence 
them  to  vote  for  the  contestee  against  their  will;  but  this  charge  has 
been  completely  refuted  by  the  evidence  [)rodnced  by  the  contestee. 

The  contestant  failed  to  call  a  single  one  of  the  many  employes  en- 
g;aged  in  the  construction  of  the  buihlings  to  i)r()ve  that  he  or  any  other 
employe  was  in  the  slightest  manner  interfered  with  in  the  full  enjoj'- 
ment  of  his  rights  as  a  voter,  and  has  introduced  no  evidence  to  justify 
lis  assertion  that  the  buildings  were  constructed  for  the  purpose  of 
giving  temporary  employment  to  idle  laborers  on  the  eve  of  the  election 
*'  with  a  view  to  exercise  a  control  over  their  votes  as  an  incident  to 
trheir  employment,"  as  charged  by  the  contestant.  While,  on  the  other 
liand,  the  contestee  has  clearly  and  satisfactorily  shown  the  urgent  ne- 
cessity' that  existed  for  the  construction  of  the  buildings  at  that  time, 
»ikI  has,  in  like  manner,  established  by  the  evidence  of  a  large  number 
of  persons  who  voted  for  the  contestant,  and  who  were  engaged  in  the  con- 
struction of  the  buildings,  that  men  irrespectiv^e  of  their  politictil  views 
^were  employed  to  perform  the  labor,  and  that  no  effort  was  made  by 
Kingsford,  or  any  other  person,  to  control  or  influence  in  any  manner 
"their  votes.  (See  evidence  of  Thomas  Gill,  record,  page  440;  Patrick 
IKelly,  pages  443  and  444;  Charles  S.  Newell,  pages  350,  351,  and  352; 
Barnes  L.  Quigg,  pages  434,  435,  and  436;  Eugene  Purple,  pages  403  and 
^04;  James  Oosgritf,  pages  573  and  574;  and  James  Katigan,  pages  345, 
^46,  and  347.) 

In  view  of  this  evidence,  we  unhesitatingly  say  that  the  contestant 
ias  utterly  failed  to  establish  the  truth  of  his  charge. 

lY. 

The  evidence  introduced  to  sustain  this  charge,  like  that  offered  by 
"^he  contestant  in  support  of  other  charges,  consists  mainly  of  proof  as 
^o  the  existence  of  rumors  that  certain  voters  were  bribed  to  vote  for 
'^he  contestee  with  money  furnished  for  that  purpose  by  the  contestee. 
TDhe  contestant  asserts  that  the  contestee,  a  few  days  prior  to  the  elec- 
"^ion,  placed  in  the  hands  of  an  agent  at  Oswego  $1,500,  to  be  used  in 
bribing  voters,  and  to  sustain  this  assertion  he  relies  on  the  evidence  of 
i*hilo  Bund}',  Samuel  B.  Burchard,  and  George  W.  Woods. 

Bundy  testifies  that  Burchard  informed  him  the  day  after  the  election 
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that  contestee  had  brought  to  Oswego  $1,500,  on  the  Saturday  previous 
to  the  election,  to  use  where  it  would  do  the  most  good  (Eecord,  page^). 
He  further  says:  *'  1  did  not  believe  it.  1  had  no  reason  to.  •  •  • 
I  took  a  decided  interest  in  the  election  of  Mr.  Duffy  for  Congress'' 
(page  — ). 

Buchard  testifies  that  he  did  not  make  any  such  statement  to  Bundy, 
and  that  he  does  not  know  of  contestee  bringing  to  Oswego  any  money 
to  be  used  directly  or  indirectly  to  advance  his  election  at  any  time 
during  the  campaign  (Record,  page  79). 

George  W.  Woods  testifies  that  one  Henry  H.  Lyman  stated  in  his 
presence,  a  few  days  after  the  election,  that  the  contestee  had  furnished 
$1,500  to  corrupt  the  voters  of  Oswego,  and  that  it  had  been  placed  in 
the  hands  of  Elias  Root  for  that  purpose  (Record,  pages  1058  and  1068). 

Henry  H.  Lyman  testifies  that  he  did  not  make  any  such  statement 
to  Woods,  or  to  any  other  jierson,  and  that  he  does  not  know  anything 
as  to  contestee  bringing  money  to  Oswego  and  |)lacing  it  in  the  handB 
of  Root,  or  any  other  person,  to  aid  in  his  election  (Record,  page  — ). 

Elias  Root  testifies  that  tliere  was  no  money  placed  in  his  hands  by 
the  contestee,  or  any  other  person,  for  the  purpose  of  advancing  con- 
testee's  election,  and  that  he  does  not  know  of  money  being  placed  in 
the  hands  of  any  person  in  Oswego  for  any  such  purpose  (Record, 
page  — ). 

A  direct  conflict  exists  between  these  witnesses  as  to  Burchard  and 
Lyman,  or  either  of  them,  making  the  statements  imputed  to  them.  It 
is  not  necessary  for  us  to  settle  this  conflict,  as  it  is  immaterial,  so  far 
as  the  merits  of  this  case  are  involved,  whether  or  not  such  statements 
were  actually  made  by  Burchard  and  Lyman,  as  they  could  in  no  man- 
ner, by  such  statements,  affect  the  rights  of  the  contestee,  unless  Bur- 
chard and  Lyman  were  his  agents,  and  authorized  to  speak  for  him,  and 
there  is  no  juoof  that  any  such  agency  ever  existed.  No  comi)€tent 
evidence  has  been  introduced  showing  or  tending  to  show  that  the  con- 
testee furnished  money  for  any  such  purpose.  Bundy,  who  zealously 
supported  the  contestant,  says  that  he  does  not  believe  that  any  such 
money  was  furnished  by  the  contestee. 

The  oi'ly  chaiges  relating  to  the  bribery  of  voters  worthy  of  special 
notice  are  those  relating  to  James  Gilboy  and Hollingsworth. 

Gilboy  tistifies  that  Walt.  Cuslnnan,  then  a  student  in  the  law  office 
of  the  contestee,  paid  hini,  on  the  day  of  the  election,  fifty  cents  for 
voting  for  the  contestee;  that  he  went  to  the  polls  with  Cushnian,  who 
gave  him  a  paster  with  the  contesKe's  name  on,  which  was  pasted  ou  the 
regular  Democratic  ticket  over  the  contestant's  name,  and  thatCushuiau 
watched  and  saw  liim  vote  that  ticl^  et  (Kecord,  page  1)06). 

G.  G.  Waldron  testities  that  Gilboy  in-omised  him  the  day  before  the 
election  tliat  he  would  vote  for  tlie  contestee,  and  told  the  witness  to 
watch  him  when  he  came  to  vote  and  give  him  a  Mason  ticket,  and  he 
would  vole  it,  and  that  at  the  election  the  next  day  the  witness  gave 
him  a  Mas(;n  ticket,  and  went  witli  him  to  the  polls  and  saw  him  deposit 
it,  and  that  Cushman  was  not  ]>resent  (Kecord,  page  1139). 

The  evidence  also  shows  that  Gilboy,  who  is  a  hostler,  is  a  man  of 
bad  habits,  and  has  been  in  jail  at  different  times,  and  that  his  character 
and  reputation  in  the  community  where  he  resides  is  bad  (Record,  page 
1L35).  It  is  conceded  by  the  contestant  that  Gilboy,  while  testifyingas 
a  witness,  was  intoxicated.  In  view  of  the  character  of  this  witness^ 
his  intoxicated  condition  while  testifying,  the  many  glaring  contradic- 
tory and  inconsistent  statements  in  his  evidence,  his  self-confejised 
infamy  in  sellmg  his  vote,  and  the  evidence  of  Waldron  to  which  we 
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have  alluded,  we  are  not  favorably  impressed  with  the  integrity  or  truth- 
fulness of  Gilboy,  and  must  reject  his  evidence. 

As  to  Hollin^sworth,  some  doubt  exists  as  to  his  qualifications  as  an 
elector,  and  it  appears  from  the  evidence  that  Hollingsworth,  since  the 
election,  has  stated  to  dififerent  persons  that  he  received  one  dollar  from 
Cushmau  for  voting  for  the  contestee,  and  that  the  money  was  paid  to 
him  after  the  election.  Neither  Cushman  nor  Hollingsworth  were  exam- 
ined as  witnesses.  Conceding  that  Hollingsworth's  statement  is  true,  it 
does  not  afi'ect  the  contestee,  as  the  evidence  fails  to  connect  him  in  any 
manner  with  the  transaction.  A  candidate  cannot  and  ought  not  to  be 
held  responsible  for  all  the  imprudent  and  censurable  acts  of  indiscreet 
friends,  who,  in  the  zealous  advocacy  of  his  election,  resort  to  improper 
means  of  securing  that  result  without  his  knowledge,  and  which  he,  if 
consulted,  would  condemn,  unless  the  voters  aifected  by  such  means  are 
sufficient  in  number  to  change  or  render  uncertain  the  result  of  the 
election. 

V. 

The  evidence  shows  that  fourteen  students  of  Madison  University,  at 
the  town  of  Hamilton,  voted  at  this  election  (Record,  page  316).  Their 
names  are  D.  B.  Grant,  B.  J.  Mix,  J.  L.  Kneeland,  J.  G.  Simons,  M.  L. 
Eugg,  P.  H.  Moore,  W.  0.  Phillips,  W.  W.  Staples,  A.  M.  Tuttle,  0.  H. 
Powers,  Ira  Hall,  James  Benedict,  George  Baker,  A.  G.  Cole,  and  Hutch- 
inson ;  and  it  is  safe  to  infer  from  the  evidence  that  all  of  them  except 
one  voted  for  the  contestee  (Record,  pages  422  to  425).  The  contestant 
insists  that  these  persons  were  not  legal  voters,  and  in  support  of  his 
position  directs  our  attention  to  the  following  provision  of  the  constitu- 
tion of  the  State  of  New  York: 

$  3,  Article  2.  For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have  gained 
or  lost  a  resitU^ice  by  reason  of  his  preneiice  or  absence  while  employed  in  the  service  of 
'the  United  States,  nor  \vhih»  engaged  in  the  navigation  of  the  waters  of  the  State  or 
of  the  United  States,  or  of  the  high  feas,  nor  while  a  student  of  any  seminary  of  lea  mingy 
nor  while  kept  in  any  almshouse  or  other  as^-lum  at  public  expense;  nor  while  con- 
:£ned  in  any  public  prison. 

Prior  to  the  election  in  controversy  a  case  was  tried  before  Judge 
Wallace,  of  the  United  States  district  court,  at  Syracuse,  X.  Y.,  wherein 
a  student  at  St.  Bonaveiiture  College,  at  AlU*gany,  Cattaraugus  County, 
^ew  York,  was  indicted  for  illegal  voting.  Judge  Wallace,  in  referring 
to  the  i)rovisions  of  the  constitution  above  cited,  said: 

Of  course,  the  defendant  w.is  not  a  resident  of  both  Orleans  County  and  Cattaraugus 
County;  he  could  residt?  in  one  county  only  for  the  i>urposeot*  exercising  the  right  of 
fiuftrage.  It  api>ears  indispuiably  that  until  .S»*i»teuil)er.  l!^75,  lit?  was  a  resident  of  Or- 
leans County,  an<l  was  a  legal  vottM-  there.  Now.  the  pie'»unii)tion  of  tlie  law  is  that 
he  continued  to  be  a  resithnt  of  that  county,  in  the  alisence  of  «*vidence  to  the  con- 
trurv,  an<l  the  wlude  case  niav  tlu'relbn^  be  determined  bvaseertaininjLj  whc^ther  or  not 
he  ac<[uired  a  new  residHnce  in  Cattaraugus  County — whether  the  evidence  adduced 
overcomes  the  h'gal  pr«^sunl[)t  on  fo  which  I  have  nd'erred.  And  it  is  at  this  point 
that  the  bearing  and  elfect  of  the  constitutional  })r<)vision  found  in  section  three  of  ar- 
ticle two  of  the  constitution  of  this  State  becomes  important.  The  languiige  there 
employed  is:  '*  For  tln^  purpose  of  voting,  no  person  shall  he  deemed  to  have  gained  or 
lost  a  residence  by  reason  of  his  presence  or  absence  while  a  student  of  any  seminary 
of  learning."  By  force  of  this  language  it  is  clear  that  defendant  neither  lost  his  res- 
idence in  Orleans  County  nor  gained  a  residence  in  Cattaraugus  County  merely  be- 
cause of  his  appearance  in  the  latter  place  as  a  student  at  ihe  college.  Now,  I  do  not 
pretend  to  instruct  you  that  this  constituticmal  provision  precludes  a  student  from  ac- 
qairing  a  residence  at  the  place  where  he  is  atteu<ling  college,  but  the  fact  must  be 
established  by  evidence  other  than  that  which  is  atforded  by  this  sojourn  in  the  place 
ftsa  college  student.  A  change  of  residence  may  be  etfected  by  a  change  of  location 
wi^h  the  intent  to  make  that  location  a  new  home,  as  distinct  from  an  intent  to  return 
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when  some  temporary  purpose  is  accomplished.     But  a  chanp^e  of  residence  is  not 
effected  by  intention  alone,  nor  by  change  of  location  al«»ne.     Both  mnst  occur.     And 
.  the  intent  must  be  evinced  by  consistent  acts  which  denote  an  abandonment  of  the 
former  residence,  and  the  selection  of  a  now  home.     You  may  find  here  that  defendant 
never  intended  to  return  to  Orleans  County  as  his  home,  from  his  declarations  and  hia 
conduct,  but  you  must  also  find,  before  you  can  decide  that  he  can  acquire  a  new  resi- 
dence, that  he  intended  to  make  Cattaraugus  County  his  future  home,  and  evinced 
that  intent  by  corroborative  acts.     It  therefore  follows,  if  the  evidence  does  not  dis- 
close any  circumstances  which  distinguish  his  case  from  that  of  the  ordinary  one  of* 
college  student,  intent  upon  prosecuting  his  studies,  but  who  has  left  the  paternal 
roof  to  mark  out  his  own  future  for  himself,  it  fails  to  meet  the  requirements  of  the 
law  for  the  acquisition  of  a  new  residence,  and  the  main  question  in  the  case  will  tarn 
npon  your  conclusion  upon  the  subordinate  one.     In  conclusion,  it  is  appropriate  to 
remind  you  that,  although  the  defendant  may  have  conscientiously  believed  he  had 
acquired  a  residence  in  Cattaraugus  County,  aud  was  exercising  a  lawful  right  in 
voting  there,  his  violation  of  the  hiw  is  not  therel>y  purged  of  the  criminal  intent 
which  is  the  essential  element  of  every  crime.     Every  citizen  is  presumed  and  required 
to  know  the  law.     (See  Record,  page.  — ) 

The  evidence  in  this  case  shows  that  it  h^as  been  cnstoniary  for  many 
years  for  the  connnittees  of  the  different  political  parties  in  Madison 
Connty  to  secnre  the  attendance  of  these  stndents  of  Madison  University 
at  the  polls  as  voters  (see  Record,  pa<ie  71 4).  Some  years  as  high  as  75  tJta- 
dents  or  more  of  the  nniversity  voted  at  tlie  villa.i»:e  of  ITaniilton  (Rcconl, 
jyagQ  710),  while  the  nnnd^er  who  voted  at  the  election  in  dispnte  was  U. 
One  of  the  witnesses,  Edward  1).  Van  Slyck,  testifies  that  the  reduction 
in  nnmber  at  the  election  in  controversy  was  dne  to  J udg:e  Wallace's 
opinion,  abov^e  set  forth,  ^'  which  was  taken  as  the  guide  and  became  the 
decisive  ground  npon  which  they  claimed  their  right  to  vote,"  and  that 
the  contestee  advised  the  stndents  *'that  no  one  shonld  vote  mdesshe 
was  perfectly  satisfied  that  he  was  a  legal  voter,  and  advised  them  to 
keep  strictly  withirt  Wallace's  opinion."     (See  Record,  page  710.) 

Thomas  JJeal,  one  (►f  the  contestant/s  witnesses,  was  examined  as  to 
the  residence  and  qualidcations  as  electors  of  those  students  who  voted 
at  the  election,  and  bj^  his  evidence  it  appears  that  G  of  the  X4  that  voted 
are  married  men  and  have  resided  at  Hamilton  for  many  years,  and  the 
witness  is  unable  to  state  that  any  one  of  these  14  stndents  had  a  resi- 
dence elsewhere  than  at  that  village.  (See  Record,  pages  319  to  321.) 
The  students  who  voted  w^ere  allowed  to  do  so  after  being  first  sworn  as 
to  their  qualifications  as  electors.  (Record,  page  316.)  Although  the 
burden  of  proving  that  these  students  were  not  legal  voters  devolved 
on  the  contestant,  he  has  introduced  no  proof  establishing  or  tending  to 
establish  that  fact.  He  relies  alone  on  the  fact  that  they  were  then  stu- 
dents at  the  university,  which  of  itself  creates  no  presumption  that  they 
were  not  legjil  voters  of  the  town  of  Hamilton.  The  record  shows  that 
subsequent  to  the  election  several  of  the  students  who  so  voted  were 
arrested  on  a  charge  of  illegal  voting,  and  their  examination  on  that 
charge  occurred  before  C.  M.  Dennison,  United  States  commissioner,  and 
resulted  in  their  discharge.  The  following  is  the  opinion  rendered  in 
the  case  by  Commissioner  Dennison: 

United  States  of  America  jijj^ainst  Pitt  H.  Moore;  same  against  Brenett  J.  Mix;  sai^e 
a«;ain8t  Levwick  L.  Kiieelaiid,  hy  C.  M.  Dennison,  commissioner. 

In  those  cases  the  defendants  are  charged  with  illegal  votinjj  at  the  last  ^jenei* 
election  for  Representative  in  Con<^roas,  and  the  cases  are  all  snhstantially  alike  and 
may  all  he  decided  to;;ether.  The  evidence  in  these  cases  is  undispnt-ed  and  iu  noway 
contlietin*r,  and  show^  that  all  of  the  tleteudan  s  are  students  of  some  one  of  the  de- 
partments of  Madison  Univ(*rsity;  that  each  had  entirely  and  ahsolutely  severwlh*' 
connection  with  his  former  home,  and  supported  himself  by  his  own  earnings,  t-ogether 
with  what  aid  he  received  from  the  beneficiary  fuTids  of  the  institution,  and  h»rtg^°* 
to  the  village  of  Hamilton  with  the  intention  of  making  that  his  only  homo  and  reji* 
deoce,  at  least  while  in  attendance  at  the  university,  and  had  so  remained  there  in* 
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quired  by  law  to  become  a  voter.  In  my  opinion  there  could  be  no  question 
ht  each  of  these  young  men  would  have  been  a  legal  voter  at  Hamilton  had  he 
lere  in  the  manner  in  which  he  did  and  pcrforided  the  same  acts  which  he  did, 
not  for  the  fact  that  they  came  within  the  clasnes  of  persons  enumerated  in 
2|  section  3,  of  the  constitution  of  this  State,  and  that  the  determination  of  these 
ims  wholly  upon  the  meaning  of  that  section.  It  is  claimed  by  the  prosecution 
lis  section  of  the  constitution  is  prohibitory,  and  that  no  person  can  possibly 
residence  while  a  student  of  any  seminary  of  learning.  I  cannot  concur  in  this 
e.  This  section  of  the  amende<l  constitution  is  the  same  as  in  the  constitution 
),  and,  snbstantially,  in  my  opinion,  a  simple  enunciation  of  the  common  law, 
iant  rather  as  a  protection  thnn  as  a  prohibition,  and  is  not  intended  to  prevent 
as  of  persons  from  changing  their  place  of  residence  and  gaining  a  new  voting 
ce,  but  rather  to  protect  persons  who  shall  leave  their  actual  permanent  resi- 
vith  an  intention  of  going  temporarily  in  some  of  the  occupations  or  callings 
section  enumerated,  and  at  the  completion  of  said  purpose  to  return  to  their 
residence,  and  btMug  thereby  disfranchised  during  such  absence.  In  my  opin- 
I  section  of  the  constitution  is  not  intended  to  disfranchise  any  citizen  of  the 
f  New  York,  but  rather  to  protect  every  citizen  of  the  State  in  the  full  cxer- 
tho  right  of  elective  franchise.  It  is  further  claimed  by  the  prosecution  that 
Eises  are  parallel  hiul  at  all  lours  with  the  case  of  **The  United  States  against 
hy,'' deeided  by  Jiidije  Wallace  January,  1878.  Tiio  defendants  in  these  cases 
B  opinion  of  Judge  Wallace  in  that  case  and  examined  the  same  carefully  and 
i^al  advice  thereon  before  otlering  to  vote,  and  14)011  sneh  examination  and  ad- 
aclud(Ml  that  their  cases  did  not  come  within  that  decision,  and  that  there  was 
r  contained  therein  whicb  would  prevent  their  voting,  an<l  they  all  voted  after 
ge  an<l  took  the  oaths  required  by  law.  These  delendants  are  all  candidates 
ministry,  and,  in  niy  judgment,  acted  conscientiously  and  with  great  care,  and, 
istrne  the  law,  were  entirely  correct  in  their  conclusion  that  they  were  legal 
^f  the  ])lace  where  they  vote<l.  It  is  ordered  that  each  of  the  defendants  be,  and 
e,  discharg<Ml.     (See  Kecord,  pages  1170  and  1171.) 

ev-i(lence  is  wholly  insufficient  to  authorize  us  to  determine  that 
udents  who  so  voted  were  illegal  voters. 

jonchusion,  we  are,  for  the  reasons  stated,  fully  satisfied  that  the 
jtant  is  not  entitled  to  the  seat  in  controversy,  and  therefore  rec- 
nd  the  passage  of  the  following  resolutions  : 

jlvedj  That  Seba^stian  Duffy  is  not  entitled  to  a  seat  in  the  Forty- 
Dongress  as  a  Representative  from  the  twenty-fourth  Congress- 
iistrict  of  New  York. 

ylved,  That  Joseph  Mason  is  entitled  to  a  seat  in  the  Forty-sixth 
ess  as  a  Representative  from  the  twenty-fourth  Congressional 
)t  of  New  York. 

WALPOLB  G.  COLERICK. 

WM.  M.  SPRINGER. 

SAM'L  L.  SAWYER. 

J.  B.  WEAVER. 

W.  A.  FIELD. 

W.  H.  CALKINS. 

J.  H.  CAMP. 

J.  WARREN  KEIFER. 

E.  OVERTON,  Jr. 

VAN  H.  MANNING. 

EMORY  SPEER. 

R.  F.  ARMFIELD. 

concur  in  the  conclusion  of  the  foregoing  report  and  in  the  resolu- 
recommended. 

E.  C.  PHISTER. 

F.  E.  BELTZHOOVER. 
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JAMBS  E.  O'lIARA  vs.  WIIililAM  H.  KITCHTN. 

Second  Congressional  Di^teict  op  North  Carolina. 

Contestant  claims  in  his  notice  of  contest  that  votes  were  rejected  by  the  ooanty 
c^anvassing  boards  in  several  counties.  In  the  record  there  appears  no  retain  of 
service  of  notice  on  con testee.  The  contestee  in  his  answer  says  ''no  lawfiilor 
sufficient  notice  of  said  contest  has  been  served  upon  him  *  *  *"  within  the 
time  prescribed  by  law/'  viz,  ''  within  thirty  days  after  the  result  of  such  election 
shall  have  been  determined  by  the  officer  or  board  of  canvassers  authorized  by 
law  to  determine  the  same.'' 

ffeldy  That  it  cannot  be  determined  from  the  record  when  the  result  of  the  election 
was  **  determined  by  the  officer  or  board  of  canvassers  authorized  by  law  to  d^ 
termine  the  same." 

Heldf  That  all  testimony  should  be  taken  within  the  time  prescribed  by  statute;  tod 
the  practice  of  parties,  by  agreement  between  themselves,  to  postpone  the  time 
of  taking  testimony,  without  any  previous  authority  of  the  House,  is  indefemi- 
ble.  If  parties  agree  to  an  extension  of  time,  the  agreement  should  be  in  writ- 
ing, and  application  be  at  once  made  to  the  House,  when  ^  in  session,  forantift* 
cation  of  such  agreement. 

The  contest  is  dismissed  because  the  evidence  was  not  taken  in  time. 

Keported  to  the  House  February  17,  1881,  and  ordered  printed,  and 
no  further  action  taken. 


February  17, 1881. — Mr.  Field,  from  the  Committee  on  Elections 


submitted  the  following 


REPORT: 


The  Committee  on  Elections^  to  whom  wm  re/erred  the  contested-election} 
case  of  Jamen  E,  O^Haraj  contestant^  against  William  H,  Kitehin^  con- 
testee, from  the  second  Congressional  distriM  of  North  Carolhm^  respcd- 
fully  report  as  follows  : 

This  contest  arises  out  of  an  election  lield  on  the  5th  day  of  Xovena- 
ber,  1878,  for  a  Representative  in  the  Forty-sixth  Congress  of  the  Unit^ 
States  from  the  second  Congressional  district  of  North  Carolina. 

In  his  notice  of  contest  the  contestant  complains  of  the  rejection  of 
votes  by  the  county  canvassing  boards  in  the  counties  of  Edgecombe, 
Halifax,  Craven,  and  Lenoir.  In  the  record  there  appears  no  return  of 
service  of  the  notice  of  contest  on  the  contestee ;  but  the  contestee, 
some  time  in  April,  1879,  served  his  answer  to  tlie  notice  of  contest 
upon  the  contestant,  in  which,  among  other  things,  he  says — 

That  he  ought  not  to  he  called  upon  to  answer  said  notice  of  contest,  because  b* 
says  no  lawful  or  sutticient  notice  of  said  contest  has  been  served  upon  himbytij 
said  contestant,  or  by  any  one  for  him,  in  the  manner  or  within  the  time  prescribed 
by  law.  Nevertheless,  this  contestant,  saving  and  reserving  to  himself  all  benefit  of 
the  matters  and  things  stated  above,  and  fully  relying  on  the  same,  yet  fbr»M** 
to  the  said  notice  of  contest,  if  the  same  shall  be  required  of  him,  saith,  Ac 

It  was  stated  orally  by  the  contestant  that  he  sent  seasonably  to  tlie 
conteatee  a  copy  of  his  notice  of  contest,  and  was  informed  by  tibe  m» 
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senger  that  he  had  left  the  same  at  tlie  place  of  business  of  the  con- 
testee,  but  there  is  no  aflBdavit  or  deposition  of  the  messenger.  It  was 
stated  orally  by  the  contestee  that  he  never  received  any  such  notice  of 
coDtest,  and  had  no  knowledge  that  any  such  had  been  left  for  him  until 
he  was  informed  by  the  clerk  of  the  Committee  on  Elections,  during  the 
3xtra  session  of  (vongress,  that  such  notice  of  contest  had,  pursuant  to 
the  order  of  the  House,  been  transmitted  to  the  Committee  on  Elec- 
aons  by  the  Clerk  of  the  House. 

The  contestee,  on  or  about  the  29th  of  April,  1879,  prepared  his  au- 
iwer  as  aforesaid.  The  contestee,  at  the  opening  before  the  committee, 
Dsisted  upon  his  objection  that  the  contest  ought  to  be  dismissed  on 
account  of  the  want  of  any  proper  service  of  the  notice  of  contest. 

Section  105  of  the  Eevised  Statutes  of  the  United  States  provides : 

Whenever  any  person  inteodH  to  contest  an  election  of  any  member  of  the  House  of 
tepresentatives  of  the  United  States,  he  shall,  within  thirty  clays  after  the  result  of 
Qch  election  shall  have  been  determined  by  the  othcer  or  board  of  canvassers  author- 
eed  by  law  to  determine  the  same,  ^ive  notice  in  writing  to  the  member  whose  seat 
,e  designs  to  contest  of  his  intention  to  contest  the  same,  and  in  such  notice  shall 
pecify  particularly  the  grounds  upon  which  he  relies  in  the  contest. 

There  is  no  evidence  in  the  case  that  enables  the  committee  to  decide 
vheu  the  result  of  this  election  was  determined  by  the  officers  or  board 
f  canvassers  authorized  by  law  to  determine  it.  It  appears  by  the 
tatement  of  the  parties  that  certain  legal  proceedings  w^ere  had,  a  re- 
port of  which  was  printed  in  the  80th  North  Carolina  Reports,  page 
03  (O'Hara  vs,  Powell),  and  a  writ  of  mandamus  was  obtained  against 
ertain  county  canvassing  boards.  It  was  said  that  by  an  appeal  to  the 
uprenie  court  of  the  State  of  North  Carolina  the  final  decision  of  the  ap- 
lication  for  mandamus  was  postponed  until  after  the  expiration  of  are- 
training  order  which  had  been  obtained  against  the  State  canvassing 
»oard,  forbidding  them  fmm  canvassing  the  returns  from  this  second 
Congressional  district.  These  i)roceedings  make  it  uncertain,  as  a  matter 
»f  conjecture,  when  the  result  of  the  election  was  determined,  and  there 
8  DO  evidence  whatever  before  the  committee  when  in  fact  it  was  de- 
«rmined,  and  the  committee  do  not  know  from  what  time  the  thirty  days 
R'ithin  which  the  notice  of  contest  must  be  given  began  to  run.  The 
sontestant,  therefore,  has  not  proved  that  he  served  his  notice  of  con- 
est  within  thirty  days  after  the  result  of  the  election  was  determined, 
PT  that  he  ever  served  it  at  all. 

A  copy  of  the  answer  of  the  contestee  was  served  upon  the  contest- 
i^nton  the  LM)th  day  of  April,  1S70. 

Section  107  of  the  Ivcvised  Statutes  is  as  follows: 

In  all  conttfstfd-rlectiou  caso.s  tlie  time  allowi'd  for  takiii;^  testimony  shall  he  ninety 
lays,  and  the  teHtimoiiy  sh.ill  he  taken  in  the  l'ollo\Tiny;  order:  The  e<nitestant  Mhall 
ake  testimony  during  the  first  forty  <lays,  the  retcinied  memher  diiriin^  the  succeeding 
t>rty  days,  and  the  conte^»taIlt  may  take  testimony  in  rehuttal  during  tfie  remaining 
en  days  of  said  perioil. 

Section  2,  chapter  119,  of  the  statutes  of  1875  is  as  follow\s  : 

That  section  107  of  the  Revised  Statutes  (»f  tlie  ITnited  States  shall  he  construed  as 
'^luirjng  all  testimonj^  iu  cases  of  contested  election  to  be  taken  within  ninety  days 
^'ii  the  dav  on  which  tho  answer  of  the  returned  member  is  served  upon  the  con- 
stant. 

In  this  case  the  earliest  testimony  taken  by  the  contestant  was  taken 
^  the  7th  day  of  November,  1879,  whicl^  was  194  days  from  the  day 
^  vhich  the  answer  of  the  returned  member  was  served  npon  the  con- 
stant; and  the  contestee  objects  now,  as  he  objected  through  his 
^Onsel  at  the  time  the  testimony  was  taken,  that  the  ninety  days  for 
•Icing  testimony  had  expired  before  the  testimony  was  taken. 
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The  coutestaiit  sets  up  an  oral  arguinent,  as  he  alleges,  to  the  effect 
that  within  the  ninety  days  prescribed  by  law,  tte  exact  time  of  which 
he  does  not  fix,  he  and  the  coutestee  agreed — 

That  as  to  the  matter  aUeged  in  conteHtaiit's  complaint  as  to  the  votes  thrown  ont 
and  not  counted  for  contestant  in  the  counties  of  Edgecombe  audCrayeu,  it  would  not 
be  necessary  to  take  evidence,  as  Jie,  said  Kitchin,  agreed  to  make  a  case  withoat 
taking  testimony. 

And  on  the  23d  day  of  April,  1880,  he  filed  an  affidavit  to  that  effect, 
as  a  foundation  for  a  motion  that  the  time  for  taking  testimony  be  ex- 
tended. The  conte^tee  denies  that  any  such  oral  agreement  was  made, 
and  tiled  his  affidavit  on  the  26th  day  of  May,  1880,  to  the  effect  that 
tlie  only  conversation  he  ever  had  with  the  contestant  on  the  subject- 
Was  an  interview  tliat  took  place  at  aftiant's  place  of  business  in  the  latter  part 
of  August,  A.  D.  1879,  lonjj  after  contestant's  time  for  taking  testimony  had  ex- 
pired ;  an<l  in  that  interview  contestant  stopped  not  more  than  two  or  three  miDotes, 
and  said  to  this  affiant  that  Mr.  Day,  his  attorney,  had  told  liiiu  to  stop  and  see 
aHiant,  and  see  if  we  could  not  agree  upon  a  time  to  take  evitlence,  upon  which 
atliant  replied,  "No  ;  we  cannot  agree  npon  anything;  if  you  expect  t«  oust  me  from 
my  scat  in  Congress,  you  must  proceed  strictly  according  to  the  United  States  stat- 
utes;" to  which  contestant  replied,  ''All  rij^ht :  I  am  not  in  a  hurry  about  it,  forldo 
not  expect  to  get  my  seat  until  al)out  tin*  3d  of  March.  18*^1." 

TJie  contostee  also  tiled  the  affidavits  of  Mr.  P.  II.  Whitmore  and  I. 
Kothchild,  to  the  ettect  that  they  wore  each  present  during  the  month 
of  Augfust,  in  the  store  of  Kitchin  and  Kotlichihl,  when  said  Kitchin 
and  O'llara  liad  some  conversation  rehitive  to  the  takin;^  of  testiniouy 
to  be  used  in  the  case  which  was  then  pending  between  tliem  before 
the  Congress  of  the  United  States,  and  that  each  heard  the  said  Kit- 
chin tell  the  said  OMIara  that  if  he  wished  to  get  him  ont  of  his  seat,  he 
mnst  proceed  according'  to  law,  and  that  O'llara  said  in  replv,  '*A11 
right." 

These  affidavits  were  tiled  before  the  Committee  on  Elections,  to  en- 
able the  committee  to  consider  the  motion  of  the  contestant  that  his 
time  be  extended  for  taking  testimony,  bnt  the  Committee  on  Elections 
took  no  action  on  this  application,  antl  the  time  for  taking  testimony 
has  never  been  extended  by  the  House  of  Representatives. 

One  purpose  of  the  statutes  of  the  United  States,  above  cited,  was 
to  compel  parties  toa  contested  election  seasonably  to  prepare  their  case, 
80  that  it  might  have  an  early  determination  by  the  Ilouse.  The  prac- 
tice which  has  arisen  of  permitting  parties  by  agreement  between  them- 
selves to  postpone  the  time  of  taking  testimony  without  any  previous 
authority  of  the  House  of  Representatives,  or  any  express  ratification 
of  it  by  the  House,  is  an  indefensible  one,  and  hiis,  in  the  opinion  of  the 
committee,  been  carried  too  far.  In  many  cases  it  seems  to  be  con- 
sidered by  the  parties  that  they  can  do  as  they  please  about  it;  thatthe 
contest  is  a  merely  private  one,  and  concerns  no  one  but  themselves. 
In  many  States  the  parties  are  in  the  habit  of  making  agreements  post- 
poning the  time  of  taking  testimony  as  fully  as  if  the  contest  were  a 
private  suit,  and  this  i)ractice  has  in  some  cases  received  the  implied 
assent  of  the  House  of  Representatives.  It  may  happen,  indeed,  that 
from  unforeseen  causes  an  extension  of  time  may  be  necessary,  and  the 
House  of  Representatives  may  not  be  in  session,  and  therefore  no  pre- 
vious application  can  be  made  to  it,  but  in  such  cases,  if  the  parties 
agree  to  an  extension  of  time,  the  agreement  should  be  in  writing,  signed 
by  the  parties  or  their  attorneys,  and  application  should  be  at  once 
made  to  the  House  of  Rei>resentatives,  when  in  session,  for  a  ratifica- 
tion of  such  agreement. 

The  evils  resulting  from  permitting  the  parties,  at  their  own  conven- 
ience, to  regulate  the  time  of  taking  testimony,  without  reganl  to  the 
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itatutes  or  the  public  interest,  are  too  serious  aud  obvious  to  require 
iominent.  In  any  case,  if  such  agreements  are  to  be  regarded,  they 
(honld  be  in  writing,  and  signed  by  the  parties  or  their  attorneys.  This 
s  the  practice  of  courts  generally,  and  is  founded  on  sound  reasons.  If 
iral  agreements  are  recognized,  then  if  they  are  denied  by  either  of  the 
)arties  at  the  hearing,  testimony  must  be  taken,  and  this  collateral 
ssue  be  first  determined,  and  as  the  decision  may  be  such  as  one  of  the 
parties  did  not  expect,  he  may  be  put  to  the  greatest  disadvantage 
ifter  the  testimony  on  the  merits  of  the  case  has  been  all  taken.  The 
lisunderstandings  that  often  honestly  arise  from  oral  agreements  are 
lone  suflfieient  to  justify  courts  in  insisting  that  none  but  written  agree- 
lents  will,  if  questioned,  be  recognized.  We  think  it  of  great  impor- 
mce  in  election  cases  that  parties  should  understand  absolutely  that  all 
greements  in  contravention  of  the  statutes  of  the  United  States,  in  re- 
ard  to  the  taking  of  testimony,  to  be  considered  at  all,  should  be  in 
riting,  properly  signed,  and  made  a  part  of  the  record  itself.  Even 
len  the  policy  of  the  law  requires  that  they  should  not  be  regarded 
Qlessit  appears  that  they  were  bona  fide  entered  into  for  an  adequate  and 
^asoiiable  cause  to  be  determined  by  the  House  of  Kepresentatives, 
ther  before  or  at  the  time  of  deciding  the  election  case. 
On  this  ground  the  committee  decline  to  determine  on  the  affidavits 
le  question  whether  or  not  any  such  oral  agreement  as  the  contestant 
jte  up  was  ever  made,  and  consider  the  case  as  if  there  were  no  such 
srreement.  The  committee  might,  indeed,  in  a  case  where  testimony- 
id  been  taken  out  of  time,  but  with  full  opportunity  to  the  other  party 
I  cross-examine  the  witnesses  and  exhibit  evidence  in  reply,  and  where 
T^as  evident  that  this  had  been  fully  done,  recommend  to  the  House, 
they  find  sufficient  reason  therefor,  that  the  testimony  be  considered 
3  if  taken  in  time ;  but  such  is  not  this  case,  and  the  only  alleged  ground 
ir  the  delay  in  this  case  is  that  the  dwelling-house  of  Mr.  O'llara  was 
estroyed  by  fire,  as  well  as  all  memoranda,  facts,  and  information  in 
riting  that  he  had  procured  necessary  to  be  used  in  the  contest.  The 
Ime  when  the  dwelling-bouse  was  destroyed  by  fire  is  not  stated  in  any 
f  the  papers,  but  it  is  said  to  have  happened  in  March,  1879,  and  be- 
ore  the  answer  of  the  contestee  was  served  on  the  contestant.  This 
ioee  not  seem  to  the  committee  a  sufficient  ground  for  admitting  testi- 
Qony  taken  one  hundred  and  ninety-four  days  after  the  ser\ice  of  the 
kuswer. 

The  committee,  therefore,  are  of  opinion  that  this  contest  should  be 
llBmissed,  on  the  ground  that  the  testimony  was  not  taken  in  time.  If 
;he  testimony  is  considered,  which  the  committee  think  should  not  be 
lone,  the  committee  think  it  insufficient  to  establish  the  contestant's 
jase.  The  only  depositions  are  the  depositions  of  Albert  Hill,  Jacob  D. 
Bill,  R.  J.  Lewis,  J.  F.  Brinkley,  John  C.  Williams,  W.  A.  Dnggan,  and 
W.M.  Pippen.  The  depositions  of  all  but  Mr.  Duggan  and  Mr.  Pippen 
were  taken  on  the  7th  day  of  November,  187y,  after  notice  to  Mr.  Kitchin, 
i^bo  appeared  by  counsel,  and  objected  to  the  taking  on  the  ground  that 
more  than  ninety  days  had  elapsed  since  the  service  of  the  answer. 

The  depositions  of  Mr.  Duggan  and  Mr.  Pippen,  taken  on  the  17th  day 
>f  November,  1879,  without  any  notice  whatever,  so  far  as  it  appears, 
saving  been  given  to  Mr.  Kitchin,  and  without  any  appearance  by  him 
o  the  taking,  ought  to  be  excluded  on  the  additional  ground  of  want  of 
notice,  a  defect  which  does  not  appear  in  any  sense  to  have  been  waived. 
^he  depositions  of  all  these  persons,  except  Messrs.  Duggan  and  Pippen, 
'O^  not  show  anything  that  the  committee  can  apply  to  this  case.  In 
bis  case  the  return  of  the  canvass  of  the  State  canvassing  board  is 
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uot  [jiven,  and  the  committee  cannot  ascertain  wbat  was  iuclnded  or 
what  was  excluded  by  that  board,  and  they  have  nothing  l>efore  them 
to  wliich  they  can  apply  any  corrections  which  the  testimony  might 
convince  them  oupfht  to  be  made. 

The  deposition  of  Mr»  Diij2:gan  is  to  the  effect  that  he  is  clerk  of  the 
superior  court  of  Edgecombe  County,  and  that  certified  copies,  marked 
from  A  to  N,  bofh  inclusive,  were  made  from  the  original  returns  of 
election  for  a  Kepresentative  in  Congress  from  the  second  Congressional 
district  of  the  State  of  North  Carolina,  on  file  in  his  office,  and  are  tine 
copies.  These  copies  i)urport  to  be  copies  of  the  returns  of  the  pre- 
cinct canvassing  l)oards  of  Edgecombe  County,  in  18  precincts,  in  all 
of  which  Mr.  O'Hara  received  3,153  votes,  and  Mr.  Rirchin  1,231  votes, 
a  plurality  for  Mr.  O'Hara  of  1,922;  but  the  committee  do  not  know, 
and  cannot  ascertain  from  the  evidence,  except  as  hereinafter  stated, 
how  many  of  these  returns  are  included  in  the  canvass  and  retnm  made 
by  the  State  canvassing  board. 

The  deposition  of  Mr.  Pippen,  who  was  a  member  of  the  board  of 
canvassers  of  the  county  of  Edgecombe,  in  re])ly  to  a  question,  as  fol- 
lows: **  State  how  many  votes  were  excluded  in  the  count  made  by  the 
board  of  county  canvassers  from  the  returns  as  made  by  the  jadgesof 
election  in  the  several  townships  of  the  county  to  them,  and  why  they 
were  excluded,"  is  as  follows : 

A.  According  to  the  returns  of  the  judges  of  election,  in  township  No.  1,  precioct 
No.  3,  JanieK  E.  O'Hara  received  127,  W.  H.  Kitchin  13,  aud  James  H.  Harris  3.  These 
were  excluded  from  the  count  by  the  county  board  of  cauv^assers  on  account  of  the 
judgCH  of  election  not  being  sworn. 

In  township  No.  2  James  E.  0*Hara  received  383  votes;  W.  H.  Kitchin  114.  Theee 
were  excluded  from  the  count  by  the  county  board  of  canvassers  on  account  of  (he 
judges  of  election  haviug  been  sworn  by  W.  T.  Cobb,  one  of  the  justices  of  the  infe- 
rior court  of  said  county  of  Edgecombe  ;  it  being  the  opinion  of  said  board  of  c«i- 
vassers  that  he  had  no  right  to  administer  the  oath  to  them. 

In  township  No.  5  W.  H.  Kitchin  received  86  votes;  James  E.  CVHara  277YOtea 
These  were  excludfd  from  the  count  by  the  county  board  of  canvassers  on  accoaotof 
the  judges  of  election  haviug  been  sworn  by  the  registrar,  who  was  not  a  ja^tioeof 
the  peace,  and  had  no  other  authority  to  administer  save  that  of  being  registrar;  it 
being  the  opinion  of  said  board  of  canvassers  that  he  had  no  right  to  administer  the 
oath  to  them. 

In  township  No.  7,  precinct  No.  1,  W.  H.  Kitchin  received  52  votes;  Jamee  £. 
O'Hara  147  votes.  These  were  excluded  from  the  <?ount  by  the  connty  board  of  cm- 
vassers  on  account  of  the  judges  of  election  being  sworn  by  a  reputed  just  ice  of  the 
peace  from  another  county ;  the  8aid  board  <»f  canvassers  being  of  the  opinion  thit 
said  justice  ha<l  no  right  to  admiuLster  the  oath  out  of  the  county  in  which  he  wwi 
justice  as  aforesaid  to  the  judges  of  election. 

In  township  No.  7,  precinct  No.  2,  James  E.  O'Hara  received  190  votes,  and  W.  H. 
Kitchin  received  30  votes.  Those  wore  excluded  from  the  count  by  the  connty  board 
of  canvassers  on  account  of  the  judges  of  election  not  having  been  sworn,  and  vajjue- 
ness  aud  irregularity  in  the  return. 

In  township  No.  11  W.  H.  Kitchin  received  56  votes  and  James  E.  O'Hara  144  votes. 
These  were  excluded  by  the  county  board  of  canvassers  on  account  of  the  jadgeeof 
election  not  having  been  sworn. 

In  township  No.  14  W.  H.  Kitchin  received  75  votes;  James  E.  O'Hara  83  votes; 
James  H.  Harris  5;  Grorge  W.  Stanton  2  votes.  These  were  not  counted  by  the 
board  of  canvassers,  as  they  were  not  returned  until  the  day  aft^r  the  board  of  can- 
vassers had  adjourned. 

This  deposition  shows  that  1,351  votes  for  Mr.  O'Hara  and  426  votes 
for  Mr.  Kitchin  were  returned  by  the  various  i)recinct  boards  as  cast 
for  them,  respectively,  which  were  not  counted  by  the  county  canvasd- 
in^  board,  for  the  reasons  respectively  {jiven.  The  plurality  of  Mr. 
O'Hara  in  these  precinct  returns  is  925.  The  members  of  this  coramit' 
tee  in  the  report  and  views  of  the  minority  made  to  the  House  iu  the 
contested-election  case  of  Jesse  J.  Yeates  agaiuKt  Joseph  J.  Miirtin 
Lave  exj)ressed  their  opinions  upon  the  law  of  the  State  of  Nortli  C*^ 
olina  applicable  to  the  exe\u&\ow  ol  Wi^  x<6t\itued  votes  of  precinctefor 
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arious  reasons  given  by  Mr.  Pippen,  and  beg  leave  to  refer  the 
(6  to  that  case. 

bas  been  stated  that  the  number  of  votes  received  by  Mr.  Kitchin 
tfr.  O'Hara,  as  canvassed  by  the  State  canvassing  board,  is  not  In 
mce.  In  the  Congressional  Directory,  which  is  not  evidence,  Mr. 
lin  is  put  down  as  having  received  10,804  votes,  against  9,062 
\  for  Mr.  O'Hara.  If  this  statement  be  true  as  a  statement  of  the 
\  as  canvassed  by  the  State  board  of  Xorth  Carolina,  it  will  be  seen 
Mr.  Kitchin's  plurality  is  1,142,  which  is  greater  than  the  plurality 
5  received  by  Mr.  O'Hara  in  the  precincts  mentioned  in  Edgecombe 
ity,  which  were  not  counted  by  the  county  canvassing  board.  So 
if  these  were  all  admitted,  upon  which,  for  the  reasons  given  in 
ase  of  Yeates  vs.  Martin,  the  committee  do  not  agree,  there  is  no 
m  to  suppose  that  Mr.  )'Hara  would  be  elected ;  certainly  there  is 
idence  that  he  would  be.  The  burden  of  proof  is  on  the  contest- 
md  if  all  the  testimony  he  has  taken  were  admitted  and  considered, 
not  sufficient  to  enable  the  committee  to  determine  that  he  was 
Bd  Representative, 
testimony  has  been  taken  by  Mr.  Kitchin  whatever.  He  relied 
8  objection  that  the  time  for  taking  testimony  had  expired  when 
)'Hara  began  to  take  testimony.  He  had  a  right  to  rely  on  this 
ition  at  that  time,  and  even  if  the  Hoase  should  determine  to  con- 
testimony  in  this  case  it  would  be  unfair  to  Mr.  Kitchin  to  do  so 
after  an  opportunity  were  given  him  to  take  his  testimony, 
is  manifest  from  the  notice  of  the  contest  and  the  answer  that  there 
very  grave  and  important  questions  in  dispute  in  this  election,  and 
the  matters  in  dispute  concerned  a  far  greater  number  of  votes  than 
durality  of  the  sitting  member,  as  given  in  the  Congressional  Direc- 
;  bat  on  most  of  these  questions  there  is  no  testimony  whatever,  one 
or  the  other,  and  the  little  testimony  that  has  been  taken  either 
lo  significance  at  all,  by  reason  of  a  want  of  testimony  to  connect 
any  intelligent  manner  with  the  questions  at  issue  or  from  some 
*  cause,  or  the  testimony  taken  which  is  intelligible' and  can  be  ap- 
.  to  the  case  does  not  establish  the  case  of  the  contestant.  The 
nittee  repeat  that  in  their  opinion  the  evidence  in  this  case  should 
>e  considered. 

e  committee  therefore  recommend  the  passage  of  the  following  res- 
ons: 

aolvedy  That  James  E.  O'Hara  is  not  entitled  to  a  seat  in  this  House 
Representative  in  the  Forty-sixth  Congress  from  the  second  Con- 
nonal  district  of  North  Carolina. 

solved.  That  William  H.  Kitchin  is  entitled  to  his  seat  in  this  House 
Representative  in  the  Forty-sixth  Congress  from  the  second  Con- 
sional  district  of  the  State  of  North.  Carolina. 

EMORY  SPEER. 

W.  A.  FIELD. 

JOHN  H.  CAMP. 

W.  G.  COLERICK. 

SAM'L  L.  SAWYER. 

E.  C.  PHISTER. 

E.  OVERTON,  Jr. 
W.  H.  CALKINS. 

J.  WARREN  KEIFER. 

F.  E.  BELTZHOOVER. 


soBcur  in  the  conclusion  reached. 


VAN  H.  MANNING. 
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JESSE  J.  YEATE8  vs.  JOSEPH  J.  MARTIX. 

Fib  ST  Congressional  District  of  North  Carolina. 

The  contestaDt  alleges  in*egularitie8  on  the  part  of  the  election  officers  in  rejecting 
certain  polls  ;  in  not  opening  the  polls  at  the  proper  time  ;  in  permitting  a  can- 
didate to  act  as  a  registrar  of  election  ;  and  in  counting  tickets  having  a  devic* 
on  them,  to  wit,  the  words  "Republican  ticket.^' 

Heldf  That  it  was  illegal  for  a  county  returning-board  in  North  Carolina  to  reject 
the  returns  from  a  township  because  the  registrar  of  election  delivered  the  rctnmi 
to  the  returning-board  instead  of  one  of  the  judges  of  election,  there  being  no 
fraud  or  irregularity  in  the  conduct  of  the  election  shown. 

Where  it  is  clearly  shown  that  at  a  precinct  the  election  was  not  commenced  until 
three  hours  after  the  time  fixed  by  law  the  burden  of  proof  is  upon  him  who 
seeks  to  uphold  the  election  to  show  that  the  result  of  the  election  was  not  af- 
fected by  such  irregularity. 

Where,  by  law,  four  duly  qualified  inspectors  of  election  are  required  at  a  precinct, 
and  two  persons  only  act,  and  they  not  properly  qualified,  the  returns  made  bj 
them  are  illegal  and  must  be  rejected. 

Where  the  law  of  a  State  declares  "that  no  person  who  is  a  candidate  for  any  oflSw 
shall  be  a  registrar,  judge,  or  inspector  of  an  election,"  and  it  appears  that  one  of 
the  candidates  (contestce)  did  for  a  time  act  as  registrar  at  the  election,  therote 
of  the  precinct  must  be  rejected. 

Under  a  statute  which  provides  that  "the  ballots  shall  be  on  white  paper,  andmty 
be  printed  or  writteu  or  partly  written  and  partly  printed,  and  shaU  hewithwi 
device^''''  ballots  liaviug  at  the  head  the  words  "Republican  ticket"  must  be  re- 
jected as  being  a  device. 

The  House  adopted  the  majority  report;  January  29,  1881. 


January  25,  1881. — Mr.  Speer,  from  the  Committee  ou  Elections,  sub- 
mitted the  following 

REPORT: 

The  Committee  on  Elections^  to  whom  was  referred  the  contestedeleetion 
case  of  Jesse  J.  Yeates  vs,  Joseph  J.  Martin,  from  the  first  Congressional 
district  of  North  Carolina,  having  had  the  same  under  consideration, 
heg  leave  to  suhmit  the  following  report : 

After  investigating  the  e\idence  in  this  case,  in  the  light  of  tbelar 
applicable  thereto,  the  committee  respectfully  submit  the  following  re- 
port: 

The  election  which  is  contested  was  held  on  the  5th  day  of  Novem- 
ber, 1878,  to  select  a  Representative  for  the  Forty  sixth  Congress  from 
the  first  Congressional  district  of  North  Carolina.  There  were  three 
candidates  voted  for — Eespass,  Independent  Eepublican ;  Martin,  Re- 
publican ;  and  Yeates,  Democrat. 

The  certificate  of  the  office  of  the  secretary  of  state  will  exhibit  the 
following  statement  of  the  vote,  as  appears  from  the  records  in  that 
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,  from  which  it  appears  that  Martin,  contestee,  received  51  more 
than  Jesse  J.  Yates : 


iYeates.  iMartin. 


Re«pa«s. 


•tCoanty I,3n7  '  1, 12»  178 

bounty !        088:  1,499  I 

iCoanty i        567          417  I  8 

I  County  601  *797  1 

olc  County 635          289  1 

Jounty  112          131  |  10 

ounty  751  ;        449'  2 

dCoanty  905  1,029    

onnty '        554          406  104 

County 1,275  1,166'  I 

»Connty 423          332  1  51 

tankCimnty 428          749  2 

uonii  County I        706  864    

auty !  1,935  1,806  8 

Countv 332          240  2 

igtonCounty 480          882  i  61 

'otal 12, 084     12, 135  j  430 

e  returniug-board  of  North  Carolina,  under  the  law  of  that  State, 
sts  of  the  governor  of  the  State,  the  secretary  of  state,  the  attorney- 
ral,  and  two  State  senators.  The  contestant  objected  to  the  legality 
^  return  of  the  county  of  Pasquotank,  but  the  board  held  that  it  bad 
dicial  functions,  and  declined  to  consider  the  objection.  To  consider 
action  of  the  returning-board  is  not  material.  The  contestant  in- 
that  the  county  canvassing-board  of  Pasquotank  County  acted 
illy  in  rejecting  the  returns  of  Providence  Township,  where  contest- 
eceived  a  m^ijority  of  39  votes.  The  action  of  this  board  seems  to 
been  arbitrary  and  unjustifiable.  There  was  no  allegation  of  fraud 
-egularity  in  the  conduct  of  the  election.  It  was  not  disputed  that 
iTeates  received  a  majority  of  39  votes  at  this  precinct,  but  the  can- 
Qg-board  for  the  county  refused  to  count  this  return,  because  the 
brar  of  the  election  at  Pro\idence  Township  delivered  the  returns 
B  county  canvassing-board,  when  the  friends  of  the  contestee  in- 
1  that  one  of  the  judges  of  the  election  was  the  proper  party  to 
er  those  returns.  The  judges  of  the  election  in  this  case  appointed 
igistrar,  who  carried  up  the  returns  and  delivered  them  conformably 
w.  To  reject  this  return  in  this  county  was  manifestly  illegal,  and 
ndeuce  shows  that  the  contestant  is  entitled  to  have  39  votes  added 
}  aggregate  vote  by  the  rectification  of  this  error,  this  being  cou- 
nt's majority  in  that  precinct.  Indeed  it  is  distinctly  admitted  by 
ontestee,  on  page  29  of  his  brief:  "  We  do  not  regard  this  objec- 
mfficient  to  justify  the  rejection  ot  the  return.''    But  he  insists  that 

irregularities  offset  this  gain  of  the  contestant. 

alludes  specially  to  135  votes  claimed  by  him  in  Salem  Township 
1  were  rejected  by  the  county  canvassing-board  of  that  county,  as 
ys,  for  the  same  reason  that  the  Providence  returns  were  rejected, 
s  were  sustained  by  the  facts  it  would  be  a  more  than  sufficient 
,  but  the  evidence  falls  far  short  of  the  allegation  of  the  contestee. 
contended  that  this  committee  cannot  reject  the  return  because 
nly  record  in  relation  to  it  is  as  follows :  ^^  The  votes  as  returned 
le  board  of  canvassers  from  the  precincts  of  Salem  and  Providence 
not  received  and  counted  by  the  board,  on  account  of  informality, 
therefore,  not  counted  in  the  above  statement."  Signed  B.  F.  Over- 
clerk  of  the  county  board  of  county  canvassers. 

H.  Mis.  68 25 
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The  committee  are  not  asked  to  reject  this  vote.  It  is  already  rejecsted 
by  the  proper  authorities  of  the  coaDty,  and  this  recoitl  furnishes  a  con- 
clusion only.  Aside  from  the  fact  that  this  board,  in  the  absence  of 
proof  to  the  contrary,  is  entitled  to  the  legal  presumption  that  they  have 
done  their  duty,  the  evidence  discloses  that  there  were  other  and  vital 
informalities  in  the  conduct  of  the  election  at  that  precinct,  and  there  i» 
no  evidence  whatever  that  the  Salem  vote  was  thrown  out  for  the  same 
reason  as  the  Providence  vote.  The  evidence  of  the  contestee  discloses 
that  the  polls  were  not  opened  until  12  o'clock,  when  the  law  is  manda- 
tory that  they  should  be  opened  at  7 ;  that  before  they  were  opened  a 
large  number  of  the  voters  of  the  precinct  had  left ;  that  not  more  than 
half  of  the  vote  of  the  precinct  was  polled ;  that  there  was  no  registrar 
appointed,  and  that  officers  who  held  the  election  were  not  sworn. 

It  would  be  a  violent  assumption  on  the  part  of  the  committee  to  de- 
termine, in  the  absence  of  evidence  to  show  the  fact,  that  the  vote  of 
Salem  Township  was  excluded  for  the  same  reason  as  the  vote  of  Provi- 
dence Township.  It  is  quite  clear,  therefore,  that  the  contestant  is  en- 
titled to  39  votes  for  Providence  Township,  which  were  not  allowed  him, 
by  this  mistake  of  the  county  canvassing- board,  and  that  contestee  i» 
entitled  to  nothing  by  rea.son  of  the  rejection  of  the  vote  in  Salem. 

Your  committee  find  that  the  irregularity  of  the  election  at  the  South 
Mills  precinct  throws  the  burden  of  proof  upon  the  contestee  to  show  that 
the  result  of  the  election  was  not  affected  by  such  irregularities.  The 
proof  shows  very  clearly  that  the  election  at  this  precinct  was  not  coid- 
menced  until  three  hours  after  the  time  fixed  by  law.  McOrary  on 
Elections  lays  down  the  general  principle  that  if  the  deviation  from  reg- 
ular hours  is  great,  or  even  considerable,  the  presumption  will  be  that 
it  has  af^cted  the  result,  and  the  burden  will  be  upon  him  who  seeks  to 
uphold  the  election  to  show  affirmatively  that  it  has  wot.  (See  McCrary, 
sec.  142.)  Under  the  circumstances  of  this  case  we  hold  that  the  stat- 
ute of  North  Carolina  was  so  far  disregarded  as  to  vitiate  the  election 
at  that  precinct.  The  obvious  purpose  of  the  law  Is  to  give  all  votera 
an  opportunity  of  casting  their  ballots. 

Not  only  were  the  voters  of  that  precinct  deprived  of  two-fifths  of 
the  time  allowed  them  by  law,  but  the  evidence  discloses  the  fact  that 
only  about  one-half  of  the  vote  of  the  precinct  was  polled  at  the  eieo- 
tion,  the  registration  of  that  precinct  being  764,  and  the  vote  cast  only 
390.  There  were  then  374  voters  living  in  that  election  district  whodid 
not  vote.  There  is  other  authonty  going  to  establish  the  rule,  which, 
the  committee  submits,  should  govern  the  count  of  this  precinct,  one  a 
precedent  found  in  Parson's  Select  Cases,  volume  2,  page  533.  Where 
the  law  required  the  polls  to  be  kept  open  until  10  p.  m.,  and  they  were 
closed  at  8  p.  m.,  and  it  appeared  that  a  full  vote  had  not  been  caet» 
the  court  held  the  election  to  be  void,  and  rejected  the  vote  of  the  pre- 
cinct, and  the  court  decided  as  follows :  ''  When  an  election  is  doeed 
up  one  or  two  hours  before  the  time,  and  it  is  manifest  from  the  assess- 
ment, compared  with  the  tally-papers,  that  there  were  numerous  citi- 
zens who  had  not  voted,  and  sufficient  to  have  changed  the  result,  we 
will,  on  this  ground,  set  the  election  aside  and  pronounce  it  attcrtj 
void.  So,  also,  if  they  be  opened  at  a  much  later  time  than  the  time 
prescribed  by  law."  (Chadwick  vs.  Melvin,  Brighdey's  Election  OaseSi 
page  251.) 

The  soundness  of  this  rule  is  indisputable;  otherwise  the  door  is 
opened  tor  unmeasui-ed  frauds.  Suppose,  for  instance,  in  a  heated  eke- 
tion,  one  party  should  by  accident  be  prevented  from  p<dling  its  heavy 
vote  until  late  in  the  afternoon,  how  easy  would  it  be  for  a  partisan 
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oard  of  managers  to  defeat  a  man  who  otherwise  would  be  the  choice^ 
f  the  people.  And,  again,  by  refasing  to  open  the  polls  at  the  time 
xed  by  law  in  the  forenoon  of  election  day,  and  by  delaying  for  three 
r  four  hours  and  systematically  challenging  the  voters,  and  consuming 
s  much  time  as  possible  with  eiich  voter,  it  would  be  easy  to  procrasti- 
ate,  so  Uiab  the  hour  of  closing  the  polls  should  arrive  and  a  large 
ote  remain  unpolled.  But  the  committee  is  not  confined  to  this  objec- 
on  to  the  legality  of  the  vote  at  that  precinct.  The  law  requires  four 
ispectors ;  there  were  only  two. 

It  is  insisted  that  a  quorum  of  the  board  was  suilicient,  but  two  is  not 
quorum  of  four.  The  law  requires  that  the  inspectors  should  be 
9rorn  by  some  person  authorized  to  administer  an  oath.  They  were 
ot  so  sworn,  but  the  sheriff,  who  was  a  mere  intruder,  and  who  made 
imself  extremely  officious  on  that  occasion,  presumed,  outside  of  his 
naited  powers,  to  administer  the  oath.  The  returns  were  signed  and 
srtifled  by  persons  who  really  were  not  election  officials  under  the  laws 
r  INorth  Carolina,  and  any  other  citizens  present  hail  the  same  right 
ith  them  to  receive  votes  and  certify  and  send  up  a  return. 
It  is  insisted  that  one  of  the  two  inspectors  who  officiated  was  drunk, 
id  unfit  for  the  proper  discharge  of  his  duties,  and  it  is  noteworthy 
lat  with  singular  infelicity  this  gentleman  was  selected  as  the  custodian 
i  chief  of  the  ballot-box.  Bribery  and  intimidation  are  also  insisted 
pon.  The  following  extract  from  the  evidence  of  John  W.  Barrington 
lecord,  page  33)  is  very  pertinent  in  this  connection : 

Q.  Were  yon  told  by  auy  one  prior  to  the  day  of  the  election  that  Mr.  Kehoe,  of 
e  Republican  executive  committee  of  the  State  of  North  Carolina^  was  going  to 
ad  down  (^'i^nOO  for  electioneering  piirpoaes,  and  that  a  portion  of  that  sum  would 
'Sent  to  you  f— A.  I  was.  I  was  told  by  Joseph  J.  Mai*tin  that  Mr.  Kehoe  was  going 
send  down  f2,500  to  him  (Martin)  for  electioneering  purposes,  and  that  he  (Martin) 
Diild  send  some  of  it  to  me,  and  want-ed  me  to  do  all  I  could  with  it  in  his  interest. 

But  it  is  unnecessary  for  us  to  consider  these  questions  as  controlling 
hen  we  have  before  us  proof  that  the  polls  were  not  opened  in  com- 
Liance  with  law;  tbat  the  requisite  number  of  inspectors  did  not 
fficiate;  tbat  those  who  did  officiate  were  not  sworn,  and  that  but 
ne-half  of  the  registered  vote  at  that  precinct  was  polled.  The  com- 
littee  therefore  feel  it  obligatory  upon  them  to  reject  entirely  the  vote 
f  that  ])recinct.  The  effect  of  this  conclusion  on  the  contest  is  to  with- 
Lraw  64  votes  from  the  certified  vote  of  the  coutestee. 
At  Hamilton  precinct  likewise  the  contest-ee  receiveda  majority  of  64 
otes,  and  the  contestant  objects  to  the  vote  being  counted,  for  the  rea- 
on  that  the  contestee  acted  as  the  registrar  of  the  election.  The  law  of 
fofth  Carolina  (Laws  of  1876-^77,  section  5,  page  517)  is  mandatory  on  thia 
ubject.  It  declares  ^Hhat  no  person  who  is  a  candidate  for  any  office 
ball  be  a  registrar,  or  judge,  or  inspector  of  an  election.'^  It  is  impos* 
We  for  us  to  conceive  of  a  provision  more  distinct  in  its  terms,  or  one 
^ich  is  from  necessity  more  mandatory  than  this.  It  is  conceded  by 
>^  contestee  in  his  brief  that  he  did  for  a  time  act  as  registrar  at  this 
'■'Beinct.  In  the  interest  of  the  purity  of  elections,  the  committee  are 
^Hapelled  to  reject  the  vote  of  a  precinct  where  a  practice  so  reprehen- 
ble  has  been  adopted  by  the  claimant  of  this  honorable  and  responsi- 
^  office.  >^o  man  should  be  })ermttted  to  be  judge  in  his  own  ease  or 
•k^  advantage  of  his  own  illegal  act.  The  evidence  fails  to  show  that 
^^^  conduct  of  Mr.  Martin  was  justifiable,  fair,  and  impartial  while 
'ting  in  this  important  official  character;  and  even  if  it  should  be 
^14  that  this  conduct  on  the  part  of  the  contestee  did  not  of  itself  viti- 
•^  the  result  of  the  poll  at  that  precinct,  it  will  be  admitted  that  the 
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coDtestee,  who  coudacted  his  own  election  in  this  way,  must  have 
aiffirmatively  shown  that  no  illegal  advantage  was  taken  becaase  of  his 
action. 

Vandeniere  precinct. — Here  the  polls  were  not  oi>ened  until  after  11 
o'clock — over  four  hours  after  the  time  fixed  by  law.  More  than  one- 
third  of  the  voters  at  the  precinct  failed  to  vote,  and  a  large  namber  of 
voters  left  before  the  polls  were  opened,  under  the  belief  that  no  elec- 
tion would  be  held.  By  a  parity  of  reasoning,  the  committee  are  com- 
pelled to  apply  the  same  rule  to  this  case  that  they  did  to  the  South 
Mills  precinct,  and  we  have  in  this  instance  a  practical  illustration  of 
the  unfairness  practiced  by  refusing  to  comply  with  the  election  law  fix- 
ing the  hour  when  the  polls  are  to  be  opened.  At  this  precinct  Mr. 
Martin  had  a  certified  majority  of  40  votes. 

The  eontestee  advances  the  claim  that  he  is  entitled  to  108  votes  not 
counted  for  him  at  Merry  Hill  precinct.    The  committee  are  of  the  opin- 
ion that  under  the  stringent  laws  of  North  Carolina  Mr.  Martin  ia  not:. 
entitled  to  these  votes.    The  committee  come  to  this  conclusion  with, 
much  reluctance.    The  reasoning,  however,  which  leads  to  this  conclu- 
sion is  unanswerable,  and  under  the  statute  leaves  the  committee  nc^* 
discretion. 

One  hundred  and  eight  votes  for  Mr.  Martin  were  thrown  out  and  not  countecL  ^ 
cause  they  had  on  them  the  words  ^* Republican  ticket/'  at  or  near  the  head  or  th 
ticket,  on  the  same  side  as  tbe  name  of  the  candidate  and  office.    They  were  thro 
out  on  the  ground  that  the  words  **  Republican  ticket ''  were  a  device  within  the  mean 
ing  of  tiie  laws  of  North  Carolina.     Mr.  Martin  contends  that  these  ballots  should 
counted  for  him. 

Section  18,  chanter 'iTr),  of  tbe  Laws  of  North  Carolina,  1877,  provides: 

*♦  •  *  The  ballots  Nball  be  on  white  paper  and  may  be  printed  or  written,  o 
partly  written  and  partly  ]>riuted,  and  Hhall  be  without  dtvice. 

*SSec.  20.  When  the  election  shall  be  finished  the  registrars  and  judges  of  election 
in  presence  of  such  of  the  electors  as  may  choose  to  attend,  shall  open  tbe  Inixes 
count  the  ballots,  reading  aloud  the  names  of  the  persons  who  shall  appear  ou  eacl 
ticket ;  and  if  there  shall  bo  two  or  more  tickets  rolled  up  together,  or  any  ticket  ahal 
contain  the  names  of  more  persons  tlmn  such  elector  has  a  right  t-o  vot-e  for,  or  Ma/ 
have  a  device  upon  itj  in  either  of  these  ciuses  such  tickets  shall  not  be  numbered  in  tak 
ing  the  ballots,  but  shall  be  void,  and  the  said  counting  of  votes  shall  be  continn 
without  adjournment  uutil  ccmipleted  and  the  result  thereof  declared.'' 

If  these  words  constitute  a  device  within  the  meaning  of  the  law,  the  statute  is  plai 
that  the  ballots  are  void  and  are  not  to  be  counted.  The  counsel  for  the  oonteetee 
while  denying  that  these  words  constitute  a  device,  contends  also  that  being  on  th 

inside  of  the  ticket  the  case  is  within  the  decision  of  D vs.  The  State  (29 Indiana 

308),  and  Napier  vs.  Mahew  (35  Indiana,  275).  See  McCrary,  section  404  ;  Neff  r» 
Shanks  (Forty-third  <.'ougress). 

The  statutes  of  Indiana  provide  : 

**  Skc.  18.  When  any  person  offers  to  vote  the  inspector  shall  ^)ronounce  his  nam 
in  an  audible  voice,  and  if  there  be  no  objection  he  shall  receive  his  ballot,  and  in  lh< 
presence  of  the  other  iudges  put  the  same  unopened  into  the  baUot-box,  when  m 
name  of  such  elector  shall  be  again  distinctly  repeated  by  one  of  the  other  Judges  it. 
the  presence  of  tbe  clerks. 

**sSec.  23.  That  all  ballots  which'niay  be  cast  at  any  election  hereafter  held  in  thi 
8tate  shall  be  written  or  printed  on  plain  white  paper,  without  any  distiuguiahi 
marks  or  other  embellislunent  thereon,  except  the  name  of  the  candidates  and  thi 
office  for  which  they  are  voted  for,  and  inspectors  of  elections  shall  refuse  all  ballot 
offered  of  any  other  description :  Provicitd^  Nothing  herein  shall  disqualify  the  vote 
from  writing  his  own  name  on  the  back  thereof.'^ 

The  Indiana  statute  requires  the  inspector  to  put  the  ballot  into  the  ballot-box  mtm^ 
cpenedj  and  that  the  ballots  shall  be  without  any  distinguishing  marks  or  other  em^ 
bellishment  thereon,  and  that  the  inspectors  of  election  shall  remse  aU  ballots  olfo: 
of  any  other  descrij>tiou.  Under  this  statute  the  Indiana  court  held  that  the  wonL 
^'City  union  ticket  ■'  on  the  inside  of  the  ballot,  even  if  it  be  conceded  that 
words  constitute  u  distinguishing  mark,  did  not  render  the  ballot  void,  and  that  th^ 
object  of  the  act  was  accomplished  by  requiring  all  ballots  to  be  uniform  in  extern 


appearance.    The  same  question  was  decided  in  Stanleys.  Manley  (35  Indiana,  875  ^ 
where  the  words  were  **  Republican  ticket"  ou  the  inside  ot  the  ballot.     Under  tt^ 
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Indiaua  statate  the  court  say  that  the  statute  *^  does  not  authorize  the  inspectors  and 
judges  to  reject  a  ballot  upon  the  discovery  of  such  a  mark  or  embellishment  at  the 
time  of  oonntiug  out  the  ballots  which  coula  not  be  seen  by  the  inspectors  at  the  time 
it  was  voted/'  The  North  Carolina  statute  is  express  that  the  ballots  shall  be  with- 
out device,  and  tbat  if  the  ticket  shall  have  a  device  upon  it,  it  shall  not  be  numbered 
in  taking:  the  ballots,  but  shall  be  void.  This  difference  in  the  statutes  renders  the 
Indiana  decisions  inapplicable,  and  the  sole  qnestion  is,  are  the  words  ^'Kepnblioan 
ticket"  on  the  inside  of  a  ballot  a  device  within  the  meaning  of  the  North  Carolina 
statute.  With  the  policy  of  the  statute  we  have  nothing  to  do  ;  one  purpose  of  the 
statute  may  have  been  to  prevent  bystanders  fW>m  knowing  from  observation  how  the 
voters  voted.  No  statute  can  altogether  prevent  this;  experts  can  easily  distinguish 
between  different  kinds  of  white  papers,  and  the  printing  of  the  ballots  of  the  oppo- 
site parties  would  ordinarily  be  done  at  different  printing  offices  with  different  tyP^ 
and  Ink,  and  the  arrangement  of  the  names  of  the  persons  and  of  the  office,  the  punc- 
tuation, and  the  place  on  the  ticket  of  the  printed  matter  would  ordinarily  be  differ- 
ent and  apparent  to  a  well-trained  eye.  The  intention  of  the  statute  could  be  easilv 
evaded  if  it  did  not  also  prescribe  the  size  of  the  ticket  and  the  size  of  the  type,  which 
the  North  Carolina  statute  has  not  done.  Still  the  statute,  such  as  it  is,  must  be  en- 
forced, even  if  some  provisions  have  been  omitted  that  are  necessary  completely  to 
appreciate  its  intention. 

Another  purpose  of  the  statute  may  have  been  to  compel,  as  far  as  is  possible,  the 
voter  to  select  the  persons  he  votes  for  independently  of  any  contrivances  on  the 
ticket  calculated  to  inform  or  misinform  him  of  the  opinions  of  the  persons  voted  for, 
because  devices  are  often  contrived  to  mislead.  Either  way,  we  think  that  words 
prominently  printed  on  a  ticket  and  intended  to  designate  or  describe  it,  and  which 
have  a  distinct  meaning  in  themselves,  such  as,  if  untrue,  might  mislead  the  voter, 
and  whether  true  or  untrue  would  render  the  ticket  easily  distinguishable,  must  be 
held  to  be  a  device  within  the  meaning  of  the  law.  ^McCrary  on  Elections,  section 
401.)    These  votes  were  rejected  by  the  State  authorities,  and  we  think  rightfully. 

Tbe  committee  cannot  sustain  the  claim  that  is  made  by  the  con- 
testee,  that  164  votes  should  be  counted  for  him  at  the  Goose  Nest 
precinct,  which  were  rejected  by  the  managers  of  the  election  there. 
It  is  not  denied  by  the  coutestee  that  all  who  were  denied  the  right  of 
voting  at  this  precinct  were  registered  in  Hamilton  precinct,  which  was 
another  precinct  in  the  same  county.  The  law  of  North  Carolina  re- 
quires that  a  voter  who  is  registered  in  one  precinct  cannot  vote  at 
another  without  producing  a  certificate  of  the  erasure  of  his  name 
from  the  registration  list  of  the  precinct  where  he  is  registered.  The 
reason  for  this  rule  is  obvious.  If  voters  are  registered  in  two  or  more 
precincts  in  the  same  county,  the  entire  object  of  the  registration  law 
is  avoided,  for  they  might  vote  in  every  precinct  where  they  are  regis- 
tered. 

Where  a  voter  admittedly  registered  at  Hamilton  precinct  presents 
himself  at  Goose  Nest  precinct  for  the  purpose  of  voting,  he  cannot 
vote,  unless  there  is  this  required  evidence  of  honest  registration.    That 
this  construction  was  placed  upon  the  law  of  North  Carolina  by  all  of 
those  who  were  careful  enough  to  guard  their  rights  is  evidenced  by  the 
fact  that  there  were  52  votes  cast  for  the  contestee  at  this  precinct  who 
produced  the  certificates  of  erasure  under  the  statute.    Proclamatioo 
^as  made  at  a  public  meeting  of  the  political  parties  on  the  day  pre- 
vious to  the  election  that  it  was  necessary  to  procure  these  certificates; 
tbat  all  who  applied  in  person  or  by  proxy,  whether  Democrats  or  Re- 
Pablicans,  received  tbe  certificates.    Every  man  who  voted  at  Goose 
^est  precinct  was  registered,  and  produced  the  requisite  certificate  of 
Erasure  of  his  name  from  Hamilton  precinct.    A  full  board  of  inspectors, 
liHeinocrats  and  Eepublicans,  determined  before  the  election  that  these 
Certificates  were  essential.    The  full  board  of  election  judges.  Democrats 
%iid  Republicans,  were  agreed  to  reject  these  votes.    Before,  however, 
'tilie  committee  can  set  aside  the  action  of  the  authorities  of  the  State 
l^orth  Carolina,  they  must  have  submitted  to  them  better  evidence 
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than  that  which  the  contestee  has  offered  that  154  votes  were  rejected 
at  that  precinct. 

It  was  iDcambent  on  the  contestee  to  support  this  claim  by  the  best  evi- 
dence of  which  the  nature  of  the  case  woald  admit.  So  far  from  this 
being  tme,  the  contestee  has  offered  testimony  of  one  William  A.  John- 
son, a  bystander,  who  says  that  he  personally  saw  160  ballots  that  were 
offered  for  J.  J.  Martin,  and  which  were  rejected  by  the  judges  of  Sec- 
tion, and  six  of  whom  were  afterwards  permitted  to  vote.  Not  one  ol 
these  154  votes  was  called,  although  they  were  all  residents  of  thai 
precinct.  The  witness,  W.  A.  Johnson,  tells  a  very  incredible  story, 
and  it  is  but  reasonable  that  had  j154  voters  been  refused  the  right 
of  voting  at  that  precinct,  the  contestee  would  have  offered  evident 
sufScient  to  satisfy  the  committee  of  the  fact;  but  the  committee  wil 
not  interfere  with  the  construction  of  the  laws  of  North  Carolina  as  ap 
plicable  to  this  precinct,  and  therefore  decline  to  accede  to  the  dem?nc 
of  the  contestee  and  count  154  votes  for  him.  None  of  these  voters  an 
identified  by  evidence  sufiicient. 

Prom  the  foregoing  conclusions  we  have  the  following  result: 

The  returned  vote  for  Mr.  Martin,  tb6  contestee,  waa 12, 13! 

IfYom  which  deduct  hiu  majority  in  South  Mills 64 

In  Hamilton 64 

In  Vandemeie 40 

16( 

Leaving  his  true  vote 11,96^ 

The  returned  vote  for  Mr.  Yeates,  the  contestant,  was 12,  OS 

To  which  should  be  added  his  majority  in  Providence  Township 31 

Making  his  tme  vote  in  the  district IS,  IX 

From  which  deduct  the  true  vote  of  Mr.  Martin 11,96' 

Which  shows  majority  for  Mr.  Yeates Ifii 

The  conclusion  of  the  committee,  theretbre,  is  embodied  in  the  follow 
ing  resolutions : 

Resolved^  That  Joseph  J.  Martin  was  not  elected,  and  is  not  entitles 
to  a  seat  in  this  House  as  a  member  of  the  Forty  sixth  Congress,  fron 
the  first  Congressional  district  of  l^orth  Carolina. 

Besolvedj  That  Jesse  J.  Yeates  was  elected,  and  is  entitled  to  a  aeal 
in  this  House  as  a  member  of  the  Forty -sixth  Congress,  from  the  firai 
Congressional  district  of  North  Carolina. 

EMORY  SPEEE. 

F.  E.  BELTZHOOVER. 

E.  C.  PHI8TER. 

VAN  H.  MANNING. 

WILLIAM  M.  SPRINGER. 

We  concur  in  the  result  declared  in  the  above  report,  but  do  not  thini 
that  the  vote  of  Hamilton  precinct  should  be  excluded. 

W.  G.  COLERICK. 
SAM'L  L.  SAWYER. 
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VIEW3    OF   THE    MISORlTY. 

Xr.  FiBi^,  from  the  oooiniittee,  preseats  the  views  of  the  niioority  in 
this  case,  as  follows : 

The  contest  in  this  case  arises  ont  of  au  election  held  on  the  J$th  day 
of  November,  1878,  for  a  Bepreseiitative  in  Congress  fitini  the  first  Oon- 
gressional  district  of  North  Carolina. 

The  abstract  of  votes  caet  at  this  election,  doty  certified  from  the 
office  of  secretary  of  state,  and  found  ou  page  41  (fiecord)  Is  as  follows : 
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A  geoeral  election  for  State  officers  had  been  held  in  August  preced- 
ing t^is  election  in  November,  and  the  November  election  was  for  Rep- 
resentatives in  Congress  only. 

The  contestant  attacks  the  election  held  at  South  Mills  precinct,  in 
Camden  County ;  at  Vandemere  preciDct,  in  Pamiico  County,  and  Ham- 
ilton precinct,  in  Martin  County,  and  the  action  of  the  canvaasing-board  . 
<kf  Pasqnotauk  iu  refusing  to  count  the  votes  of  Providence  Township, 
ill  Pasquotank  County. 

Whatever  larger  claim  the  contestant  made  in  his  notice  of  contest, 
bis  proofs  have  been  condned  to  these  precincts  and  township,  and  to 
T>ebatting  the  claims  made  on  the  part  of  the  contestee  that  additional 
"V-otes  should  be  counted  for  the  contestee  at  Merry  Hills  precinct,  in 
-Gertie  Coanty ;  at  Salem  precinct,  in  Pasquotank  County,  and  at  Qwse 
^9est  precinct,  in  Martin  Coanty. 

SOUTH   MILLS   PEECtNCT. 

At  this  precinct  the  contestee  received  a  majcrity  of  64  votes.  The 
'Contestant  objects  to  counting  these  votes  for  several  reasons,  which 
^vilt  be  considered  in  their  order. 
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The  first  reason  alleged  is  that  the  polls  were  DOt  opened  as  early  in 
the  morning  as  the  statutes  of  North  Carolina  reqaire. 

Section  16  of  chapter  275  of  the  act  of  North  Carolina  of  1877  pro- 
vides that  "  the  polls  shall  be  opened  on  the  day  of  election  from  7 
o'clock  in  the  morning  until  sunset  of  the  same  day,  and  no  longer.^ 

Sawyer, the  sheriff, page  30, swears  that  the  polls  were  opened  "about 
9  o'clock,  and  might  have  been  more,  but  I  cannot  say.'' 

Barrington,  page  31,  swears :  "  When  I  left  here  after  coming  the 
second  time,  I  think  it  was  then  between  9  and  10  o'clock,  and  the  polls 
were  not  then  opened." 

Spence,  page  34 :  "  My  idea  is  that  it  was  as  late  as  10  o'clock  ^ 
when  the  polls  were  opened. 

Gregory,  page  35:  "The  sun  was  at  least  an  hour  high"  when  the 
X>olls  were  opened. 

Spence,  page  36,  acted  in  the  capacity  of  registrar,  and  swears  that 
"it  was  somewhere  about  15  minutes  after  9  o'clock"  when  the  polls 
were  opened. 

It  may  be  assumed  that  it  was  between  9  and  10  o'clock  when  the  polls 
were  opened. 

The  reason  of  the  delay  in  the  opening  of  the  polls  is  by  different  wit- 
nesses stated  as  follows : 

John  E.  Spence,  registrar,  page  37  :  "  There  were  three  reasons  why 
they,"  that  is,  the  polls,  "  were  not  opened  earlier:  first,  the  inspectors 
were  not  all  present;  second,  there  was  no  one  present  to  qualify  them ; 
third,  we  had  no  house  in  which  to  hold  the  election." 

Section  9,  chapter  275,  act«  of  North  Carolina,  1877,  is : 

The  board  of  justices  of  the  peace  for  each  conuty,  on  or  before  the  first  Monday  of 
the  month  next  precodinc^  the  month  in  which  each  election  is  held,  shaU  apiK>iutfoiir 
judges  or  inspectors  of  elections,  two  of  whom  shall  be  of  a  different  political  party, 
when  possible,  fixim  the  registrars,  at  each  nlace  of  holding  election  in  their  respect- 
ive counties.  The  said  judges  of  election  snail  attend  to  the  places  for  which  they 
are  severally  appointed,  on  the  day  of  election,  and  they,  together  with  the  regis- 
trars for  such  preoincte  or  townships,  who  shall  attend  with  the  registration  books, 
after  being  sworn  by  some  justice  ot  the  peace,  or  other  person  authorized  to  admin- 
ister oaths,  to  conduct  the  election  fairly  and  impartially*^  according  to  the  constitu- 
tion and  laws  of  the  8t>ate,  shall  open  the  polls  and  superintend  the  same  until  the 
close  of  the  election.     *    *     • 

Sec.  5.  The  board  of  justices  of  the  peace  of  the  several  counties  shall  select,  on  or 
before  the  first  Monday  of  the  month  preceding  each  election,  one  or  more  persons  for 
each  election  precinct,  who  shall  act  as  registrars  of  voters  for  such  precinct.  *  ♦  • 
If  any  registrar  shall  refuse  or  neglect  to  perform  his  duties,  the  justices  of  the  peace 
for  the  township  may  remove  him  and  appoint  another  in  his  place.     •     *     • 

Under  the  division  entitled  ''  Congressional  elections,"  of  said  chapter  275,  s<>ction 
49,  is  the  following:  "  The  election,"  that  is,  the  election  for  a  Representative  in  Con- 
gress, ^'  shall  be  held  at  the  same  times  and  places  as  are  prescribed  for  holding  t«lec- 
tions  for  members  of  the  general  assembly,  on  the  Tuesday  next  after  the  first  Mon- 
day in  November  preceding  the  termination  of  each  Congress,  and  ^all  be  conducted 
by  the  sheriffs  or  by  other  persons  appointed  therefor  in  like  manner  as  elections  for 
members  of  the  general  assembly." 

The  registrar,  John  E.  Spence,  was  a  democrat  (page  35).  The  regu- 
larly appointed  inspectors  were  Joseph  N.  Spence,  Wiley  N,  Gregory, 
Evan  Overton,  and  James  H.  Sawyer;  of  these  only  Spence  and  Over- 
ton were  present  (page  36).  Gregory,  a  voter  at  South  Mills  precinct, 
and  a  Democrat,  who  was  present  at  the  election  and  voted,  declined 
to  serve  as  inspector  (page  35).  The  registrar  also  appointed  John  T. 
Pritchard  one  of  the  inspectors,  who  served  for  a  short  time,  when  Ken- 
neth E.  Sawyer  took  his  place.  Sawyer  was  not  appointed,  bat  it  may 
fairly  be  inferred  that  he  acted  with  the  assent  of  the  registrar  (pages 
36,  37).  The  registrar  requested  several  others  to  fill  the  vacancy  and 
thpy  refused  (page  37).    The  election  was  conducted  by  these  three  in- 
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8x>ector8  (page  36).    To  two  at  least  of  these  three  inspectors  the  oath 
was  administered  by  the  sherift',  who  swears  that  he  qnalified  these  in- 
spectors (page  30).    The  registrar  was  not  8wom  (page  36). 
Section  9,  chapter  275,  acts  of  1875,  provides : 

*  '^  *  If  for  any  cause  ao^  person  appointed  judge  of  election  shall  fail  to  attend, 
the  registrars  of  such  township  shall  appoint  some  discreet  person  to  act  as  ^uch,  wh» 
shall  he  of  the  same  political  party  as  the  absent  judge  or  judges. 

The  testimony  of  the  sheriff,  registrar,  and  of  other  witnesses  to  these 
facts  is  as  follows : 


Deposition  of  M.  N.  Sawyer. 

M.  N.  Sawyer,  being  duly  sworn,  deposeth  and  saith  as  follows : 

Question.  What  is  your  age  and  occupation  T — Answer.  I  am  thirty-two  years  •! 
age,  and  am  sheriff  of  Camden  County. 

Q.  Were  you  present  at  the  election  held  for  a  member  to  represent  the  first  Com- 
peaBional  district  of  North  Carolina  to  the  Forty -sixth  Congress  of  the  United  States^, 
held  at  South  Mills,  Camden  County,  North  Carolina,  on  the  5th  day  of  November, 
1878  f— A.  I  was. 

Q.  About  what  time  do  you  think  the  polls  were  opened  f — A.  About  9  o'clock^ 
and  lai^ht  have  been  more,  but  I  cannot  say. 

Q.  Bid  yon  administer  the  oath  to  inspectors  of  the  polls  in  South  Mills  Town- 
ship on  said  day! — ^A.  I  did  to  those  who  were  present,  but  I  left  the  polls  at 
about  11  o'clock,  and  up  to  that  time  there  were  but  two  of  the  regularly  appointed 
inspectors,  besides  the  registrar,  at  the  polls. 

Q.  Do  yon  know  whether  any  of  the  inspectors  were  qualified  by  the  registrar  of 
this  township  to  hold  said  election  or  not? — A.  I  do  not. 

Cross-examined  by  C.  H.  Spskcbr,  attorney  for  Joseph  J«  Martin,  contestee : 

Q.  In  what  capacity  did  yon  administer  the  oath  to  the  inspectors  of  the  polls? — ^A* 
As  ^eriff. 

Q.  Were  you  requested  to  do  so  by  the  inspectors  of  the  election  f — A.  I  was  by 
aome  one,  but  by  whom  I  do  not  now  remember. 

Q.  How  many  inspectors  did  yon  qualify  f — ^A.  Three. 

Q.  Do  yon  know  the  inspectors  who  were  appointed  by  the  board  of  justices  to  hol^ 
BAid  election,  and,  if  so,  state  what  you  know  of  their  politics  f — A.  I  do ;  two  were 
I>emocrats  and  two  were  Republicans. 

Q.  Which  were  present  at  the  opening  of  the  polls  f  — A.  One  Democrat  and  one- 
Sepublican. 

Q.  Do  you  know  of  any  reason  why  the  polls  were  not  opened  at-  the  proper  hour  f — 
'A..  I  do  not. 

Q.  Was  the  registrar  present  when  you  arrived ;  and,  if  so,  state  what  you  know 
of  his  politics  f — A.  He  was,  and  he  is  a  Democrat. 

M.  N.  SAWYER, 

Deposition  of  Gary  O.  Spence. 

Caky  G.  Spenck,  being  duly  sworn,  deposeth  and  saith  as  follows: 

Question.  Are  you  a  legal  voter  in  South  Mills  Township  f — ^Answer.  I  am,  and 
l^ave  been  for  about  thirty-six  years. 

Q.  Were  you  at  the  polls,  and  did  you  vote  at  the  election  held  at  South  Mills  oa 
t;he  5th  day  of  September,  1878,  for  a  member  to  the  Forty-sixth  Congress  of  the 
Xjnited  States  f — A.  I  was  at  the  polls  and  voted. 

Q.  About  what  hour  of  the  day  were  the  polls  opened  f — A.  My  idea  is  that  it  was 
^s  late  as  10  o'clock. 

Q.  Do  you  know  who  were  conducting  the  election  when  yon  voted  f — A.  I  know 
%ihmt  Evan  Overton  and  Kenneth  R.  Sawyer,  and  one  other,  whose  name  I  do  not  re- 
^Bember,  were  conducting  the  election;  the  registrar  was  also  present  when  I  Toted. 
Kenneth  R.  Sawyer  was  called  in  while  I  was  near  the  polls  and  took  his  seat  as  one- 
of  the  judges. 

Q.  Did  you  or  did  you  not  see  said  Sawyer  qnalified  or  sworn  in  as  one  of  the  in- 
spectors of  the  polls? — A.  I  did  not  see  him  sworn  in. 

Q.  Were  you  where  yon  could  have  seen  him  if  he  had  been  sworn  in  f — ^A.  I  was. 
present  at  tne  polls  before  said  Sawyer  took  his  seat  as  inspector,  and  saw  him  when 
lie  took  bis  seat,  and  saw  no  one  administer  the  oath  to  him. 
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Oroes-exammed  by  attorney  for  Joseph  J.  Martin,  oouteatee : 

Q.  How  old  are  yon  T — A.  I  am  fifty-seven  years  old. 

Q.  How  many  in8{>ector8  were  conancting  the  election  when  you  voted  1 — ^A.  Thre< 
besides  the  registrar. 

Q.  Do  you  Know  that  Kenneth  R.  Sawyer  was  not  duly  sworn  as  an  inspector? — A 
I  do  not  know  it. 

Q.  Abont  what  time  of  the  day  did  you  vote  ? — A.  I  think  it  was  about  10  o^clock 

Q.  Had  others  voted  before  you  t — A.  Two  or  three. 

Q.  Do  you  know  any  reason  why  the  polls  were  not  opened  sooner? — A.  Becaoai 
M  of  the  inspectors  were  not  present. 

C.  G.  SPENCE. 

Deposition  of  Wiley  K,  Gregory . 

Wiley  N.  Gregory,  being  duly  sworn,  deposeth  aud  saith  as  follows: 

Question.  Were  you  a  mialified  voter  at  South  Mills  precinct  on  the  .'ith  day  of  No- 
Tember,  1878 1 — Answer.  I  was. 

Q.  Were  you  appointed  one  of  the  inspectors  of  the  polls  to  hold  said  eleetion,  b] 
the  board  of  magistrates  of  Camden  County,  for  a  member  to  the  Forty -sixth  Oongrai 
•ef  the  United  States  from  the  first  Congressional  district  of  North  Carolina  f — A.  ] 
was,  but  did  not  serve. 

Q.  Do  you  know  a1>out  what  hour  the  polls  were  opened  ? — A.  The  sun  was  at  least 
4in  hour  high. 

Q,  Did  you  vote;  and,  if  so,  who  was  conducting  the  election  when  you  voted t— 
A.  I  votea,  and  at  that  time  those  conducting  the  election  were  Evan  Overton  ao^ 
Kenneth  R.  Sawyer,  who  was  placed  there  in  my  stead,  and  I  am  not  certain  whethei 
«ny  one  else  was  there  or  not,  except  the  registrar. 

Cross-examined  by  attorney  for  Joseph  J.  Martin,  contestee  : 

Q.  Who  were  the  other  inspectors  appointed  with  you  to  hold  said  election,  ami 
what  was  their  politics  f— A.  I  think  Joseph  N.  Spence  and  Evan  Overton  were  ap- 
pointed  with  me,  but  I  am  not  certain.  Myself  and  Joseph  N.  Spence,  if  appointed, 
who  I  think  was,  but  am  not  certain,  were  Democrats,  and  Evan  Overton  was  a  Re- 
publican. 

Q.  Who  was  the  registrar  at  said  election,  and  what  was  his  politics  ? — A.  John  E. 
Spence  was  registrar,  and  he  is  a  Democrat. 

Q.  Where  were  you  and  the  registrar  residing  at  that  time  f — A.  In  the  village  at 
South  Mills,  where  the  election  was  held. 

Q.  Do  you  think  the  sun  was  more  than  an  hour  high  f — A.  I  think  it  was  at  least 
an  hour  high,  but  cannot  be  definite ;  if  anything,  it  might  have  been  some  later. 

Q.  Do  you  know  of  any  reason  wliy  the  jjolls  were  not  opened  earlier  ?— A.  I  dc 
not. 

Q.  How  many  inspectors  were  conducting  the  election  when  you  voted  ? — A.  I  am 
certain  there  were  three. 

Direct  examination  by  contestant's  attorney : 

Q.  Do  you  know  how  many  election  precincts  there  are  in  South  Mills  Township  t— 
A.  There  is  only  one,  and  that  one  is  held  in  the  village  of  South  Mills. 

Q.  Do  yon  know  how  many  acting  justices  of  the  peace  there  were  in  and  for  Soatb 
Mills  Township  on  the  rth  day  of  November,  1878,  and  what  were  their  names? — A. 
There  were  three ;  Benjamin  F.  Spence,  John  C.  Tatem,  aud  Peter  C.  Pearce. 

WILEY  N.  GRE60RT. 

DepoHition  of  John  E.  Spence. 

John  E.  Sprnck,  being  duly  sworn,  deposeth  and  saith  as  follows : 

Qnestion.  What  is  your  age  and  occupation  f — Answer.  I  am  thirty  years  of  age, 
And  am  a  merchant. 

Q.  Wore  yon  at  the  election  precinct  at  South  Mills,  Camden  County,  North  Caro 
lina,  on  the  5th  day  of  November,  1878,  when  an  election  was  held  for  a  Repveaanti^ 
five  in  the  Forty-sixth  Congress  of  the  United  States  for  the  first  Congressiooid  dia 
triot  of  North  Carolina ;  and,  if  so,«in  what  character  were  yon  ihore  f — A .  I  was,  aa^ 
acted  in  the  capacity  of  registrar. 

Q.  Do  you  know  at  what  hour  the  polls  wore  opened  at  said  election  f — A.  It  wai 
•omewhere  about  15  minutes  after  9  o'clock. 

Q.  Do  yon  know  who  was  appointed  judges  or  inspectors  of  the  polls  at  said  pra 
eiuot  by  the  board  of  justices  for  said  county ;  and,  if  so,  who  of  them  were  pratMil 
and  were  qualified  at  the  opening  of  said  polls  t — A.  I  was  told  by  the  sheriiTtbal 
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Joseph  N.  Spence,  Wiley  N.  Gregory,  Evau  Overton,  and  Jainee  U.  Sawyer,  were«p- 

S>iQted  inspeetors  to  conduct  said  election.  Of  these,  Joseph  N.  Spenoe  and  Evwdl 
verton  were  only  present. 

Q.  Who  qualified  these  inspectors  ? — A.  M.  N.  Sawyer. 

Q.  Was  any  one  appointea  as  jud^e  or  inspector  to  assist  in  conducting  the  elec< 
tion  f — A.  Yes ;  I  appointed  John  T.  Pritchard. 

Q.  Was  the  oath  required  to  be  administered  to  inspectors  of  the  poUs  administered 
to  him  by  you  f — A.  It  was  not. 

Q.  Did  you  appoint  any  one  else  as  inspector  during  the  day  f — ^A.  I  did  not. 

Q.  Were  you,  as  registrar,  together  witn  those  inspectors  who  were  present  at  the 
oi>ening  of  the  polls,  sworn,  as  re(|uired  by  law,  by  any  one  authorized  to  admlDister 
oaths  f — A.  I  was  not  sworn  at  any  time  nor  by  any  one  as  registrar. 

Q.  Were  there  fonr  inspectors  present  through  the  day  conducting  the  election  f — 
A.  There  were  not  but  three  inspectors  conducting  the  election  during  the  day. 

Q.  After  the  polls  were  opened,  was  the  voting  suspended  at  any  time  during  the 
day  f — A.  Yes ;  the  inspectors  adjourned  at  12  o'clock  for  about  one  hour,  for  dinmer. 

Q.  What  became  of  the  box  that  contained  the  ballots  during  that  time  f — ^A.  One 
of  the  inspectors  who  received  the  ballots,  to  wit,  Evan  Overton,  took  the  box  eon- 
taining  the  ballots  to  a  room  about  seventy -five  yards  distant  from  the  polls,  and 
locked  it  in  and  took  possession  of  the  key. 

Owing  to  the  late  hour  of  the  day,  and  by  consent  of  attorneys  for  plaintiff  and  de. 
fondant,  the  taking  of  further  testimony  in  this  matter  closed  until  9  o'clock  Friday 
the  t26th  day  of  Septeml>er,  1879.  *  ' 

Pursuant  to  a<youmment,  the  commission  reassembled  this  the  26th  day  of  Sep- 
tember, 1879,  and  the  testimony  of  John  E.  Speuce  resumed. 

Question.  At  what  hour  did  the  inspectors  or  judges  again  open  the  polls?— ^An- 
•wer.  About  1  o'clock  p.  m. 

Q.  Who  carried  the  dox  containing  the  ballots  back  to  the  place  of  voting  f — A. 
£vui  Overton,  in  company  with  myself  and  Kenneth  R.  Sawyer. 

Q.  After  reassembling  who  conducted  the  polls  as  inspectors? — A.  Evan  OvBTton, 
Joseph  N.  Spence,  and  Kenneth  R.  Sawyer. 

Q.  By  whom  was  Kenneth  R.  Sawyer  appointed  as  an  inspector  ? — A.  By  no  one  ; 
lae  took  the  place  of  John  T.  Pritchard. 

Q.  Was  Kenneth  R.  Sawyer  sworn  in  as  an  inspector  ? — A.  Not  of  my  knowledge  he 
^ras  not. 

Q.  Did  Kenneth  R.  Sawyer  continue  to  act  as  an  inspector  until  the  polls  were 
olosed  ? — A.  My  impression  is  that  he  did. 

Q.  At  what  hour  of  the  day  were  thpse  polls  closed  ? — A.  At  sunset. 

Q.  Was  the  box  opened  and  the  votes  counted  out  immediately  upon  the  termina- 
tion of  the  voting? — A.  It  was. 

Q.  Did  you  complete  the  counting  of  the  votes,  and  were  the  certificat'es  of  the  re- 
sult of  the  votes  made  out  and  signed  on  the  5th  day  of  November,  1878  ? — A.  Yes. 

^  Q.  Who  signed  said  certificates  ? — A.  Myself,  Joseph  N.  Spence,  and  Evan  Overton 
^ignod  them  ;  I  do  not  know  whether  any  one  else  signed  them  or  not. 

Q.  What  then  became  of  the  certificates  of  said  returns  ? — A.  They  were  placed  in 
^tie  bands  of  Joseph  N.  Spence,  whom  we  selected  as  one  of  the  county  canvassers. 

Q.  Whom  do  you  mean  when  you  say  we  f — A.  Myself  and  those  of  the  inspectors 
'^ho  were  present. 

Q.  Was  the  said  Kenneth  R.  Sawyer  present  and  did  he  aid  in  making  the  selection 
^/Joseph  N.  Spence  as  the  bearer  of  said  certificates  and  a  member  of  the  board  of 
^^nnty  canvassers  ? — A.  He  was  present,  and  it  is  my  impres.«iion  that  he  sanctioned 
tihe  selection. 

Cross-examined  by  attorney  for  Joseph  J.  Martin,  oontestee  : 

Q.  What  was  the  law  under  which  this  election  was  held  in  regard  to  the  appoint- 
tnent  of  inspectors? — A.  There  shonldbe  four  inspectors  appointed,  two  of  whom  shall 
l>o  members  of  a  different  political  party  from  the  registrar. 

Q.  What  provision  does  the  statute  make  in  cases  where  any  of  the  inspectors  ap- 
poioted  fail  to  act? — A.  The  registrar  is  authorized  to  appoint  others  in  their  st«ad. 

Q.  What  was  the  politics  of  the  registrar  for  that  election  ? — A.  He  was  a  Demo- 


Q.  Did  any  of  the  managers  ap]>ointed  to  conduct  said  election  reside  at  or  near 
the  Toting  precincts? — A.  The  registrar  and  Wiley  N.  Gregory,  one  of  the  appointed 
itispeotors,  resided  ot  the  precinct. 

Q.  What  was  the  politics  of  Wiley  N.  Gregory  ? — A.  He  was  a  Democrat. 

Q.  What  reason,  if  any,  can  you  assign  why  the  polls  were  not  opened  earlier  ? — A. 
Thm  were  three  reasons  why  thoy  were  not  opened  earlier :  First,  the  inspectors 
^r«pB  not  all  present;  second,  there  was  no  one  present  to  qualify  them  ;  third,  w^ 
bad  no  house  in  which  to  hold  the  election. 
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Q.  Whose  place  was  John  T.  Pritchard  appoioted  to  fill  f— A.  He  was  appointed  to 
fill  one  of  the  Yacancies. 

Q.  Why  did  not  yon,  as  registrar,  supply  the  other  yacancy  by  appointment t~A. 
I  requested  several  to  fill  the  vacancy  and  they  refused. 

Q.  About  what  is  the  usual  vote  cast  at  South  Mills  precinct  f — ^A.  Between  450 
and  500. 

Q.  Do  vou  think  that  any  who  desired  to  vot'C  at  that  election  were  deprived  of 
doing  so  by  reason  of  a  want  of  time  or  opportunity  during  which  the  polls  were 
opened  f — A.  I  do  not. 

Q.  Has  it  not  always  been  customary  here  to  adjourn  the  voting  at  noon  for  din- 
ner t 

^Question  objected  to  bjr  contestant's  counsel.) 

A.  Sometimes  they  adjourn  for  dinner  and  sometimes  they  do  not. 

Q.  What  was  the  room  used  for  in  which  the  ballot-box  was  deposited  daring  the 
adjournment  for  dinner  f — A.  It  was  an  unoccupied  room  in  my  residence. 

Q.  Do  you  believe  that  the  ballot-box  was  safe  from  interference  during  the  ad- 
journment for  dinner  f — A.  I  do. 

(The  above  question  objected  to  by  contestant's  counsel.) 

JOHN  E.  8PENCE. 

Depoftition  of  John  T.  Pritchard, 

John  T.  Pritchard,  being  duly  sworn,  deposeth  and  saith  as  follows : 

Queetion.  What  is  your  age  t — ^Answer.  I  am  thirty-four  years  old. 

Q.  What  is  your  occupation  f — ^A.  I  am  a  farmer. 

Q.  Are  you  a  resident  of  Camden  County,  North  Carolina  f — A.  I  am,  and  have  been 
all  my  life. 

Q.  \Vere  you  present  at  an  election  held  on  the  5th  day  of  November,  1874|  for  a 
member  to  the  Forty-sixth  Congress  of  the  United  States  from  the  first  Congretnoiul 
district  of  North  Carolina  in  South  Mills  township  f — A.  I'was. 

Q.  Who,  as  inspectors  or  judges  at  said  election,  conducted  the  saroef — A.  JofanE. 
Spence  as  registrar,  and  Evan  Overton  and  Joseph  N.  Spence. 

Q.  Were  you,  or  were  you  not,  appointed  one  of  the  inspectors  of  the  polls  on  nid 
day  f — A.  I  was  not.  I  acted  for  a  short  time  in  registenng  a  few  names,  bnt  wti 
not  sworn  in  bv  any  one. 

Q.  Daring  tne  short  time  that  you  acted,  was  there  any  one  else  except  those  yon 
have  named  above  assisting  as  judge  or  inspector  of  the  polls  t — A.  There  was  not 

JNO.  T.  PRITCHARD. 

Deposition  of  K,  R.  Sawyer. 

Kekketh  R.  Sawyer,  being  duly  swoni,  deposeth  and  saith  as  follows: 

Question.  What  is  your  age  and  occupation  ? — Answer.  I  am  thirty-six  yean  old, 
and  am  a  farmer. 

Q.  Were  you  present  at  an  election  held  at  South  Mills,  on  the  5th  day  of  Noven- 
ber,  1878,  for  a  Representative  to  the  Forty-sixth  Congress  of  the  United  Stsifli  for 
the  first  Congressional  district  of  North  Carolina  ? — A.  I  was. 

Q.  Who,  as  the  judges  or  inspectors,  conducted  said  election  f — ^A.  John  £.  8peDce, 
registrar;  Evan  Overton  and  Joseph  N.  Spence  as  inspectors. 

Q.  Did  you,  at  any  time,  assist  as  inspector  during  the  day,  and,  if  so,  ander  what 
circumstances  f — A.  I  did  ;  I  assisted  from  about  10  oV'lock  until  about  a  half  as 
hour  by  sun. 

Q.  Were  you  sworn  in  by  any  one  as  the  law  requires  f — A.  I  was  not. 

Q.  Do  you,  of  your  own  knowledge,  know  whether  any  one  acted  in  your  place 
after  you  ceased  to  act  about  a  half  an  hour  by  sun  f — A.  I  do  not. 

Q.  were  you  present  at  the  counting  of  the  votes  f — A.  I  was  not. 

Q.  During  the  time  you  were  assisting  in  conducting  the  polls  were  there  any  TotM 
challenged ;  and,  if  so,  did  you  aid  in  deciding  the  legality  or  illegality  of  tbeaainei 
— A.  There  were  votes  challenged,  and  I  aidd  in  the  decision. 

Q.  Was  Evan  Overton,  the  receiver  of  the  votes,  under  the  infiuence  of  ipiritooai 
liquors  during  the  day  of  the  election  f — A.  I  think  he  was. 

Q.  Were  the  polls  closed  at  any  time  while  you  were  acting  in  the  capacity  of  ib- 
specter;  and,  if  so,  for  what  length  of  time? — ^A.  They  were  oloted  about  one  hov 
for  dinner. 

Q.  During  that  time  what  became  of  the  box  containing  the  ballotsf — ^A.  It  ▼*" 

conveyed  by  Evan  Overton,  in  company  with  myself  and  John  £.  Spenoe,  to  a  imb 

about  seventy-five  yards  distant  from  the  house  where  the  balloting  WM  eondnsliBt 

and  locked  up  by  said  Overton,  who  retained  the  key ;  and  after  an  mterral  of  sbMt 

one  hour  it  was  taken  back  again  \)^  ^^  Q'vettoii^  and  the  voting  resomed. 


YEATES   VS.    MARTIN.  397 

Q.  Do  you  know  of  any  voter  or  voters  who  were  restrained  from  voting  as  they 
irished  on  the  day  of  the  election  by  reason  of  an  undue  and  unlawful  influence  f — ^A. 
^  do ;  James  Miller  and  Edmond  Sawyer  told  me  on  the  day  after  election  that  they 
:ame  to  the  polls  to  vote  for  Jesse  J.  Yeates,  but  were  influenced  to  vote  for  Joseph  J. 
Martin  by  insinuating  language  used  by  persons  opposed  to  the  election  of  Jesse  J. 
kTeates.     Of  these,  I  tnink,  they  named  two,  to  wit,  Calvin  Jones  and  Miles  Knight. 

KENNETH  R.  SAWYER. 

Pritchard,  who  was  appointed  inspector,  it  seems,  served  for  a  short 
time,  when  Kenneth  K.  Sawyer  took  his  place,  who,  according  to  the 
impression  of  the  registrar,  continued  to  act  until  the  ik>]1s  were  closed, 
bat,  according  to  his  own  testimony,  acted  '^from  about  10. o'clock 
until  about  half  an  hour  by  sun,''  which  is  meant  until  half  an  hour 
[)f  sunset.    Both  I'ritchard  and  Sawyer  swear  that  they  were  not  sworn. 

So  far  as  the  failure  to  open  the  polls  seasonably  is  concerned,  the 
fault,  if  there  were  one,  was  that  of  the  Democratic  registrar  in  not 
naking  seasonable  provision  for  filling  vacancies,  and  of  the  Demo- 
•ratic  inspector  who  wa«  present  and  declined  to  serve;  but  perhaps  no 
>ne  was  at  fault.  That  contestant  relies  upon  section  142  of  McCrary 
>M  Elections  to  the  effect  that  if  the  deviations  from  the  legal  hours  is 
L>Teat,  the  presumption  is  that  it  has  affected  the  result,  and  the  burden 
ivillbe  ui>on  him  who  seeks  to  uphold  the  election  to  show  affirmatively 
that  it  has  not;  but  if  the  deviation  is  slight,  then  the  presumption  is 
that  it  has  not  affected  the  result. 

When  polls  are  closed  before  the  hour  prescribed  by  law,  it  may  be 
that  voters,  without  any  fault  of  their  own,  are  excluded  from  voting, 
because  they  have  a  right  to  expect  that  the  polls  will  be  kept  open  ac- 
w>rding  to  law:  but  when  polls  are  not  .opened  at  the  hour  required  by 
law,  but  are  opened  in  season  to  give  ample  time  to  any  voter  to  vote, 
»nd  the  delay  has  arisen  from  the  fact  that  all  the  election  officers  have 
not  attended,  and  some  time  is  necessary  to  fill  these  vacancies  accord- 
ing to  law,  and  there  has  been  no  manifest  abandonment  of  the  attempt 
to  hold  an  election,  it  is  the  duty  of  a  voter  to  wait  until  the  polls  are 
opened.  To  hold  otherwise,  would  invite  a  minority  to  bring  about 
a  delay  in  opening  the  polls,  in  order  to  invalidate  the  election. 
Such  laws  necessarily  imply  that  some  time  must  be  taken  on  elec- 
tion day  to  fill  such  vacancies,  and  the  voter  has  no  right  under  either 
the  Constitution  and  laws  of  the  United  States  or  of  the  State  to 
deposit  his  ballot  immediately  on  reaching  the  polling-place,  and  no 
rights  of  his  are  violated  by  compelling  liira  to  wait  until  the  polls  are 
o]iened  in  the  lawful  manner,  i>rovided  there  is  time  enough  left  for  all 
to  vote  who  desire  to  vote.  No  case  has  been  shown  to  the  committee 
in  which  a  failure  to  open  the  polls  at  as  early  an  hour  as  the  law  re- 
quires has  been  held  to  affect  the  election  at  such  polling-place.  The 
cases  all  relate  to  closing  the  polls  too  soon.  This  election  at  South 
Mills  ought  not  to  be  declared  void  on  account  of  the  delay  in  opening 
the  polls.  The  only  direct  injury  proved  by  the  delay  in  opening  the 
IxAls  is :  John  G.  Linton,  pages  30, 31 ,  testifies  that  he  waited  for  the  open- 
ing of  the  polls;  that  his  business  called  him  away,  and  he  left;  he 
would  have  voted  for  Yeates.  He  had  heard  of  one  other  person  who 
would  have  voted  for  Yeates  if  the  polls  had  been  seasonably  opened. 
The  last  is  hearsay  which  we  reject.  We  reject  Linton  because  he 
fthoald  have  waited  if  he  desired  to  vote.  John  E.  Spence,  Democratic 
registrar,  says,  page  37  : 

Q.  Do  you  think  that  auy  who  det^iriMl  to  vote  at  that  election  were  deprived  of 
<}oiog  BO  by  reason  of  a  wa^nt  of  time  or  oppf»rtuuity  during  which  the  polls  were 
ooened  f — A.  I  do  not. 
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The  contestant  contends  that  the  election  was  not  held  by  the  proper 
officers  and  that  they  were  not  sworn,  and  that  these  defects  invalidate 
the  election  at  this  precinct  The  contestee  objects,  that  this  is  not  open 
to  the  contestant  under  his  notice  and  section  105  of  the  Bevised  Stat- 
utes, which  recjuires  "that  the  notice  shall  specify  particularly  the 
grounds  upon  which  the  contestant  relies  in  the  contest,"  and  section 
121,  "that  the  testimony  to  be  taken  by  either  party  to  the  contest  shall 
be  confined  to  the  proof  or  disproof  of  the  facts  alleged  or  denied  in  the 
notice  and  answer,"  &c. 

The  specifications  in  the  notice  of  contest  in  regard  to  South  Mills  is 
this: 

Specification  1. — That  the  polls  were  not  openexl  at  South  Millspiecinctiin  thecouotv 
of  Camden,  in  said  district,  on  said  (flection  day  until  between  the  hours  of  9  o'clock 
a.  m.  and  12  o'clock  m.,  so  that  a  large  number  of  persons  desiring  to  vote  at  said  elec- 
tion were  prevented  so  doing;  that  a  large  number  of  votes  were  counted  at  said  pre- 
cinct and  returned  at  said  precinct  on  buid  day  of  election  in  excess  of  the  number 
shown  to  have  voted  by  the  poll  and  register  list  kept  by  the  Judges  of  election,  to 
wit,  thirty  persons;  that  twenty  persons  voted  for  you  at  said  precinct  on  said  day  of 
election  under  twenty-one  years  of  age,  and  twenty  persons  vote«l  for  you  non-resi- 
dents.  I  object  to  the  votes  of  South  Mills  precinct  aforesaid  being  counted.  You  are 
reputed  to  have  a  majority  of  over  sixty  votes  at  said  precinct. 

There  is  also  a  general  specification  at  the  end  of  the  notice,  as  fol- 
lows : 

Specification  13. — That  there  were  gross  irregularities,  frauds,  and  violence,  and 
intimidation  of  voters  at  each  and  every  precinct  in  each  and  every  county  iu  said 
district  on  the  said  day  of  election,  whereby  you  received  more  votes  than  you  were 
entitled  to,  to  wit,  one  thousand,  and  I  lost  one  thousand  votes  in  said  election. 

So  this  contestant  verily  believes  and  avers  that  by  reason  of  said  irregularities, 
illegalities,  frauds,  violence,  force,  threats,  and  intimidations,  and  the  improper  count- 
ing and  canvassing  by  the  various  judges  of  election  and  county  canvassers  in  the 
various  counties  in  said  district,  and  the  throwing  out  and  not  counting  of  votes  given 
at  said  election  for  me.  the  election  was  changed ;  and  if  it  w^re  not  for  the  irregu- 
larities, illegalities,  irauds,  violence,  force,  threats,  and  intimidations  and  improper 
counting  by  the  various  judges  of  election  and  county  canvassers  in  the  various  C4.mn- 
ties  in  said  district,  and  the  throwing  out  and  not  counting  said  votes  in  said  district 
^von  forme,  that  1  would  be  elected  to  the  Forty-sixth  Congress  of  the  United  States 
lor  the  first  district  of  North  Carolina. 

We  think  it  too  plain  for  argument  that  neitherof  these  specifications 
sets  out  particularly  that  the  board  of  election  ofiicers  at  South  Mills 
were  not  properly  constituted  and  qualified  to  act.  This  ground  of  con- 
test is  not,  therefore,  open  to  the  contestant,  and  must  be  rejected. 

If,  however,  any  members  of  the  House  are  disposed  to  consider  this 
claim  on  the  evidence  presented,  we  have  to  say  that  the  registrar  and 
two  inspectors  were  the  regularly  appointed  registrar  and  inspectors. 
These  inspectors  were  sworn  by  the  sheriff.  No  authority  to  the  sheriff 
to  administer  oaths  has  been  shown  us.  A  third  inspector  was  ap- 
X>ointed  by  the  registrar,  who  was  probably  not  sworn  by  anybody,  who 
acted  for  a  short  time,  and  whose  place  was  taken  by  Mr.  Sawyer,  who 
acted  as  inspector  without  formal  appointment,  but,  it  is  manifest  we 
think,  with  the  assent  of  the  registrar.  The  remaining  inspector  was 
not  appointed,  so  far  as  appears,  because  the  registrar  could  not  find 
any  one  who  would  serve.  There  is  no  evidence  that  any  of  these  offi- 
cers acted  unfairly  or  improperly,  except  in  the  particulars  hereinafter 
considered,  of  ac^ouming  for  dinner ;  of  locking  up  the  ballot-box  while 
at  dinner;  and  that  Overton  was  under  the  influence  of  liquor.  The 
officers  acting  must  be  taken  to  he  de  faeto  officers.  The  omission  to 
take  the  oath  will  not  vitiate  the  election.  (Section  79,  McCrary  on 
Elections,  and  cases  cit^.)    The  principle  is  well  established  that  the 
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aots  of  public  officers  being  in  by  color  of  an  election  or  appointment^ 
are  valid  so  far  as  the  public  is  concerned. 

By  section  9,  chapter  275^  Acts  of  North  Carolina,  1877,  already  quoted^ 
the  judges,  with  the  registrar,  ^^  shall  open  the  polls  and  superintend  the 
same  until  the  close  of  the  election." 

81CC.2O.  When  the  election  shall  be  finished,  the  rej^istrars  and  judges  of  election, 
in  preoence  of  such  of  the  eleutors  aa  may  choose  to  attend,  shall  open  the  boxes  and 
count  the  ballots,  &c. 

The  registrar  and  judges  of  election  constitute  a  board  for  the  pur- 
poses of  opening  the  polls,  sui)erintending  the  election  until  the  close  of 
it.  and  for  counting  the  ballots.  And  on  general  principles  a  majority 
of  this  board  could  act  upon  the  matters  on  which  they  are  authorized 
to  act  together,  and  the  registrar  and  two  judges  are  a  majority  of  this 
board.  Besides,  if  the  third  inspector  is  held  to  have  acted  under  the 
authority  of  the  registrar,  this,  so  far  as  the  rights  of  these  persons  are 
concerned,  should  be  taken  as  an  appointment,  and  three  judges  are  a 
majority  of  four,  even  if  the  four  judges  be  taken  to  be  a  board  separate 
from  the  registrar. 

Chapter  108,  Battle's  Revised  Laws  of  ^orth  Carolina,  section  2, 
clause  2,  is : 

All  words  purporting  to  give  a  joint  authority  to  three  or  more  public  officers  or 
other  persons  shall  be  construe<l  as  giving  such  autliority  to  a  umjority  of  such  offl- 
een  or  other  persons,  unless  it  shall  be  otherwise  expresHly  declared  in  the  law  giving 
the  authority. 

The  returned  vote  at  South  Mills  cannot,  therefore,  be  rejected  for 
the  reasons  that  the  election  officers  wei;e  not  properly  sworn,  or  because 
there  were  not  four  judges  of  election  in  attendance. 

The  next  objection  is  that  Overton,  one  of  the  judges,  was  drunk 
while  in  the  performance  of  his  duties.  This  is  not  an  issue  raised  by 
the  notice  of  contest,  and  must  be  rejected.  The  evidence  of  two  wit- 
n^esses  is  that  Overton  was  under  the  influence  of  spirituous  liquors 
during  the  day,  and  this  is  all.  There  is  no  evidence  that  he  was  unable 
to  attend  to  his  duties,  or  that  he  did  not  properly  attend  to  them,  or 
tbat  he  was  drunk,  except  this,  of  Barrington,  page  33 : 

Q.  Was  the  receiver  of  the  ballots  so  much  under  the  influence  of  liquor  that  he 
^v^as  nnable  to  attend  to  the  discharge  of  his  duties  at  the  polls  f — A.  He  staid  at  the 
polls,  but  I  think  he  was  too  drunk  to  be  lit  for  business  that  day. 

Q.  Do  yon  know  that  he  did  not  discharge  the  duties  of  his  olfice  that  day  ? — A.  I 
^o  not. 

Q.  Was  he  in  the  discharge  of  his  proper  duties  at  the  times  you  were  around  the 
polls  daring  the  day  f — A.  He  was. 

The  reputation  of  Barrington  for  veracity  will  be  noticed  hereafter. 

This  does  not  invalidate  the  election.     (McCrary,  Section  124.) 

The  next  objection  is  that  there  was  an  adjournment  for  din  nee  of 
^boQt  an  hour,  at  12  o'clock.  This  is  not  an  issue  particularly  speci- 
^^  in  the  notice,  and  must  be  rejected.  The  testimony  is  that  some- 
tiimes  the  election  officers  adjourn  for  dinner  and  sometimes  not,  and  at 
^bis  election  they  did  adjourn  at  about  12  o'clock  for  one  hour.  There 
'W'as  ample  time  for  every  one  to  vote.  This  does  not  vitiate  the  election. 
(t^  V8.  Booth,  19  Ohio  St.  Reports,  25.) 

When  they  adjourned  for  dinner,  one  of  the  inspectors  took  the  bal- 
lot-box about  seventy-tive  yards,  to  a  room  in  the  house  of  Johu  B. 
^pence,  the  registrar,  locked  it  in  the  room,  and  took  the  key,  and  at 
t^lie  end  of  the  adjournment  got  the  ballot-box  and  carried  it  to  the 
X>lace  of  voting.  This  is  not  an  issue  raised  by  the  notice  of  contest, 
^nd  must  be  rejected.  The  evidence  on  this  point  is  as  follows :  John 
^.  Spence,  Democrat,  registrar,  pages  36, 37 : 
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Q.  What  became  of  the  box  that  contained  the  ballots  daring  that  time  f — ▲.  One 
«f  the  inspectors  who  received  the  ballots,  to  wit,  Evan  Overton,  took  the  box  con- 
taining the  ballots  to  a  room  aboat  seventy-five  yards  distant  from  the  polls,  and 
locked  it  in  and  took  possession  of  the  key. 

Owing  to  the  late  hour  of  the  day,  and  by  consent  of  attorneys  for  plaintiif  and 
defendant,  the  taking  of  further  testimony  in  this  matter  closed  nntil  9  o'clock  Fri- 
day, the  S^th  day  of  September,  1879. 

Parsnant  to  adjournment,  the  commission  reassembled  this  the  26th  day  of  Septem- 
ber, 1879,  and  the  testimony  of  John  £.  Spence  resumed. 

Question.  At  what  hour  did  the  inspectors  or  Judges  again  open  the  polls? — ^Answer. 
About  1  o'clock  p.  m. 

Q.  Who  carried  the  box  containing  the  ballots  back  to  the  place  of  voting  f — A. 
Evan  Overton,  in  company  with  myself  and  Kemieth  R.  Sawyer. 

Q.  Has  it  not  always  been  customary  here  to  adjourn  the  voting  at  noon  for  dinner  f 

(Question  objected  to  by  contestant^  counsel.) 

A.  Sometimes  they  adjourn  for  dinner  and  sometimes  they  do  not. 

Q.  What  was  the  room  used  for  in  which  the  ballot-box  was  deposited  during  the 
a4jpiirnmeut  for  dinner  f — A.  It  was  an  unoccupied  room  in  my  residence. 

Q.  Do  you  believe  that  the  ballot-box  was  safe  from  iutenerence  daring  the  ad- 
journment for  dinner  f — A.  I  do. 

(The  above  question  objected  to  by  contestant's  counsel.) 

JOHN  E.  SPENCE. 

There  is  uo  evidence  or  suggestion  that  the  ballot-box  was  tampered 
with.    This  does  not  vitiate  the  election. 

The  next  contention  in  argument  is  '^  that  fraud,  violence,  iutimida- 
tion,  and  bribery  were  resorted  to  by  the  partisan  ifriends  of  the  contes- 
tee  to  force  a  majority  ^  for  him.  This  is  not  properly  specified  in  the 
notice  and  must  be  rejected.  T)ie  evidence  of  this  is  very  indefinite. 
No  voter  testifies  that  he  was  prevented  from  voting  by  fraud,  violence, 
or  intimidation.  The  two  persons,  and  the  only  two  persons  named  by 
Barrington  as  deterred  from  voting  by  violence  or  intimidation,  or  in- 
duced to  vote  by  fraud  or  bribery,  are  James  Miller  and  Edmund  Saw- 
yer ;  both  contradict  it  (page  50).    The  testimony  of  Barrington  is  found 

on  pages  31-33,  10^12 ;  that  of  Abbott  on  pages  12, 13, 38, 39, 40.    Bar 

rington,  when  asked  directly,  ^^  Was  there  any  violence  used  to  influence  ^5 
the  election  f  "  answered,  ''  There  was  no  physical  violence."  Tl|e  tes-  — 
timony  of  John  E.  Spence,  registrar,  pages  45,46;  of  William  S.  Jones,  .«-• 
farmer,  page  47  ;  of  Calvin  Jones,  farmer,  pages  4d,  49 ;  A.  P.  Ghen7,  .^ 
deputy  collector  of  internal  revenue,  page  51,  is  all  to  the  effect  thaUf^' 
there '  was  no  intimidation  or  violence.  Cherry,  page  52,  Jones,  .Le- 
page 48,  testify  that  Barriugton's  reputation  is  bad.  M.  J.  Overton,  .^^ 
page  82;  Whitehurst,  page  86;  B.  J.  Overton,  page  86;  Halstead 
page  87 ;  J.  L.  N.  Sawyer,  page  00,  testify  that  Barrington's  refuta- 
tion is  good — good  so  tar  as  they  know.  Barrington  was  a  mulatto, 
a  school-teacher,  a  partisan  of  Bespass.  Barrington  himself  voted 
for  Bespass  (page  48).    !No  person  is  named  of  whom  it  is  proved  thaX^^ 

he  voted  under  the  inducement  of  fear,  fraud,  or  bribery,  or  was  pre 

vented  from  voting  by  reason  of  violence  or  intimidation.    The  contest —  -■ 
ant  does  not  claim  that  any  elector  was  prevented  fro  m  voting  for  him 
by  violence  or  intimidation,  or  was  induced  not  to  vote  for  him  by 
or  violence.    This  contest  is  between  the  partisans  of  Martin  and  the 
partisans  of  Bespass,  who  was  called  an  Independent  Republican  candi 
date.    We  find  the  whole  charge  of  fraud,  intimidation,  violence,  an 
bribery  unfounded  in  fact. 

VANDEMEBE  PRECINCT. 

The  specification  in  the  notice  of  contest  is  as  follows : 

Specification  11. — ^That  at  the  precinct  of  Vandemerey  in  Pamlico  Coanty,  the  pol 
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were  not  opened  until  between  the  hours  of  9  o'clock  a.  m.  and  12  o'clock  m.  on  said 
day  of  election,  whereby  many  persons  who  desired  to  vote  for  me,  to  wit,  sixty  or 
more,  were  prevented  from  so  doinff.  That  at  said  precinct  of  Vandemere  the  persons 
who  acted  as  judf^es  of  election  and  conducted  said  election  were  not  lawfully  ap- 
pointed, but  were  mere  usurpers.  That  uo  proper  certificate  of  said  election  was  re- 
tamed  to  the  county  canvassiujs^-board ;  and  that  twenty  or  more  votes  were  counted 
and  returned  to  the  county  can  raising- board  than  were  voted,  as  shown  by  the  poll 
and  register  list  kept  by  the  said  judges  of  election.  That  at  said  precinct  you  are 
reputed  to  have  received  a  majority  of  forty -one  votes  or  more.  I  object  to  the  votes 
given  at  Vandemere  precinct,  in  Pamlico  County,  on  said  day  of  election  being  counted. 

The  returned  vote  at  this  preciuct  is,  Yeates,  31 ;  Martin  71 ;  major- 
ity for  Martin,  40  (pa^e  2). 

The  testimony  of  H.  C.  Holtou,  the  registrar,  and  a  Democrat,  is  as 
follows : 

Depoftition  of  R,  B.  Holton, 

H.  C.  HoLioN  personally  appeared  before  me,  James  H.  Miller,  clerk  of  the  supe- 
rior court  of  Pamlico  County.  State  of  North  Carolina,  commissioner  to  take  deposi- 
tions in  the  case  of  Jesse  J.  Veaten  against  Joseph  J.  Martin,  and,  after  being  duly 
«wom,  deposeth  and  says : 

That  he  lives  at  Vandemere;  age.  twenty-eight  year^.     Vandemere  is  a  voting  place 
in  Pamlico  County.     Was  registrar  at  the  election  held  at  Vandemere  in  November, 
187H ;  that  the  election  was  held  for  Congressman  ;  don^t  remember  the  exact  day  of 
^lection^  but  it  was  in  November,  1878. 

Question.  Do  3  on  know  whether  this  election  was  held  on  the  regular  election  day 
for  Congressman  in  November,  1878  ? — Answer.  It  was  the  day 

(Question  objected  to  by  defendant's  counsel;  objection  overruled.) 

Q.  Was  this  election  day  in  accordance  with  the  orders  in  yonr  appointment  from 
the  board  of  county  comnnssioners  of  Pamlico  County  as  registrar  f — A.  It  was. 

Q.  In  what  Congressional  district  is  Vandemere  precinct,  and  what  were  the  names 
of  the  candidates  voted  for  at  this  election  f — A.  I  donH  recollect  the  number  of  the 
Congressional  district ;  the  persons  voted  for  were  Jesse  J.  Yeates,  Joseph  J.  Martin^ 
and  John  B.  Respass. 

Q.  At  what  time  were  the  polls  open  at  this  election  f — A.  I  do  not  know  exactly, 
bot  about  11  oVlock  a.  m. 

Q.  What  was  the  regular  hour  for  opening  the  polls  according  to  law  f 

f Question  obiected  to;  objection  overruled.) 

A.  Seven  o'clock  a.  m. 

Q.  What  were  the  causes  of  the  polls  not  being  open  at  an  earlier  kour  f — A.  Th» 
judges  appointed  were  not  there. 

Q.  Do  yon  know  this  of  your  own  knowledge  f — A.  I  know  that  they  were  not 
there. 

Q.  Did  you  endeavor  to  appoint  inspectors  according  to  the  powers  delegated  to 
yon  as  registrar  f — A.  I  did. 

Q.  Did  you  succeed  in  getting  men  from  both  parties  at  an  earlier  hour  than  11 
o'clock  to  serve  as  inspectors? — A.  I  did  not.  I  got  enough  men  from  both  parties  to 
aerve  as  inspectors  at  or  near  11  o*clock. 

Q.  Did>the  laws  require  that  you  should  appoint  two  inspectors  from  each  of  the 
political  parties? 

(Question  obiected  to;  objection  overruled.) 

A.  The  law  does  so  require. 

Q.  Did  you  appoint  any  of  the  inspectors  from  either  party  before  the  hour  of  11 ; 
and.  if  so,  from  what  party  ? — A.  I  did  appoint  two  of  the  inspect6rs  some  time  before 
II  o'clock  ;  don't  remember  the  exact  time ;  they  were  both  from  the  Democratic  party. 

Q.  Did  you  appoint  any  from  the  Republican  party  before  this  time;  if  so,  did  they 
refuse  to  serve  T — A.  I  did  appoint  one  ;  he  refused  to  serve. 

Q.  Was  not  the  polls  prevented  from  being  opened  at  an  earlier  hour  on  account  of 
Republicans  refusing  to  serve  as  inspectors  f — A.  That  was  the  reason  that  the  polls 
were  not  open  sooner. 

Q.  Do  you  know  whether  any  Democrats  left  the  polls  without  voting  before  the 
polls  were  opened? — A.  I  do  know  that  some  Democrats  left  before  the  polls  were 
opened  without  voting. 

Q.  Did  any  one  object  to  your  opening  the  polls  at  11  o'clock  on  account  of 
■some  Democrats  having  left  without  voting,  and  for  reasons  thibt  a  fair  election  oould 
not  be  had  ? — A.  There  was  such  objocticm. 

^Q.  Did  any  Democrats  leave  the  precinct  without  voting  and  lyibre  you  had  ap- 
|K>inted  the  Democratic  inspectors  ? — A.  The  Democrats  had  not  left. 

H.  Mis.  68 26 
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Q.  Did  yoo  know  aboat  the  difference  between  the  nomher  of  Totes  raguterad  m 
that  precinct  and  the  number  of  votee  caet  at  that  election  f    If  not  the  •zaet  nam* 
bcTf  about  what  was  the  number  that  failed  to  Tote  f -^A.  About  six^. 
-  Q.  What  do  yon  mean  by  sixty  f — A.  I  mean  that  sixty  ia  the  dinerenoe  between 
the  voters  registered  and  the  votes  cast. 

Q.  Did  the  Republican  party  poll  about  its  usual  vote  at  that  election  at  that  pre- 
cinott — ^A.  It  did. 

'  Q.  Was  almost  the  entire  falling  off  of  voting  at  this  precinct  on  the  part  of  the 
Democratic  party  f— A.  It  was. 

Cross-examined  by  defendant : 

Q.  What  hour  did  you  go  to  the  place  where  the  x>ol]8  were  to  be  opened  f — A.  About 
7  o'clock. 
Q.  Who  did  you  find  there  f — A.  I  do  not  remember  at  present. 


Q.  How  many  persons  were  present  f — A.  Five  or  six. 


How  long  did  you  wait  before  you  took  steps  to  supply  the  place  of  the  absent 
inroectors  f—A.  About  one  hour. 

Q.  How  many  Republicans  did  you  apply  to  to  act  as  inspector  t — A.  I  only  applied 
to  one,  that  I  remember. 

Q.  Did  he  refuse? — A.  He  did. 

Q.  Did  he  assign  any  reason  for  his  refusal  f — A.  The  only  reason  that  he  assigned 
was  that  he  did  not  care  about  it,  and  thought  that  I  could  get  somebody  that  would 
4o  better ;  he  could  not  read  and  write. 

Q.  Was  this  person  a  white  man  or  a  colored  man  f — A.  He  was  a  colored  man. 

Q.  Did  the  persons  who  left  the  precinct  before  the  polls  were  opened  know  that 
steps  were  being  taken  to  open  the  polls? — A.  They  did. 

O.  How  many  came  and  left  before  the  polls  were  opened  ? — A.  I  suppose  about  ten 
or  fifteen. 

Q.  Were  they  all  persons  who  voted  the  Democratic  ticket? — ^A.  I  think  they  were. 

Q.  Did  you  then  or  previously  hear  any  expression  among  the  members  of  the  Dem- 
ocratic party  voting  at  that  precinct  of  dissatisfaction  with  the  nominee  of  that  party 
after  he  was  nominated  ? 

(The  plaintiff's  counsel  objects  on  the  ground  that  witness  cannot  state  general 
rumors,  but  can  only  state  what  voters  at  this  precinct  said  on  the  day  of  the  election 
to  him,  the  witness.     Objection  overruled.) 

A.  I  did  not  hear  any  objection  theu  or  at  any  other  time. 

Q.  Who  made 'objection  to  your  opening  the  polls  at  11  o'clock? — ^A.  I  do  not  re- 
member at  this  time. 

Q.  How  many  so  objected  ? — A.  I  think  two  or  three. 

Q.  How  many  registered  voters  were  there  in  Vaudemere  precinct  at  that  elec- 
tion?—-A.  I  do  not  remember,  but  about  one  hundred  and  sixty,  I  think. 

Q.  Was  there  a  general  turnout  of  the  Democratic  party  at  that  election  ? — A.  I 
don't  think  there  was  a  general  turnout. 

Q.  What  kind  of  weatner  was  there  on  that  election  day? — A.  I  think  it  was  fair 
weather. 

Q.  What  was  the  condition  of  the  roads  ? — A.  Pretty  good. 

Q.  Did  you,  on  discovf  ring  that  parties  intended  leaving  without  voting,  remon- 
strate with  them  ? — A.  I  think  I  did. 

Q.  What  did  they  reply  ? — A.  I  do  not  remember. 

Q.  Did  any  Republicans  leave  without  voting  ? — A.  I  don't  think  they  did. 

Q.  At  what  hour  did  the  polls  close  that  day  T — A.  The  polls  closed  at  snifset. 

Q.  Did  every  person  at  the  polls  have  a  fair  and  free  opportunity  of  voting  after 
the  polls  were  opened  ? — A.  They  did. 

Q.  Was  there  any  crowding,  disturbing,  or  intimidation  used  to  prevent  Toter 
Arom  voting  ? — ^A.  There  was  none. 

**    '^^d  any  persons  apply  after  the  polls  were  closed  to  be  allowed  to  vote  t — 

'••»tiflf»8  counsel: 
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lield  at  that  precinct  f — A.  I  think  that  was  the  reason  why  there  was  not  a  general 
tamont  of  the  Democratic  party. 

Q.  If,  before  these  Democrats  left  the  polls,  you  had  asked  other  Republicans  i^ 
be  inspectors  besides  this  colored  man,  and  if  tnese  did  not  refuse  t — A.  I  do  not  re- 
member. 

Q.  What  ticket  do  you  generally  vote  t — A.  The  Democratic. 

Q.  What  political  party  do  you  generally  vot-e  withf — A.  The  Democratic. 

H.  C.  HOLTON. 

The  deposition  of  F.  P.  Gatlin,  clerk  on  the  day  of  election,  is  as  fol- 
lows: 

Deposition  of  F.  F.  Oatlin. 

F.  P.  Gatlin  personally  appeared  before  me,  J.  H.  Miller,  clerk  superior  court  or 
Pamlico  County,  North  Carolina,  and  commissiouer  to  take  depositions  in  the  cas» 
of  Jesse  J.  Yeates  against  Joseph  J.  Martin,  being  duly  sworn,  deposetb  and  says: 

I  am  a  residenft  of  Pamlico  County,  North  Oaroiiua ;  age,  thirty-three  years,  and  wa»- 
clerking  at  Vandemere,  N.  C,  the  5th  day  of  November,  1878,  at  the  store  of  John  R« 
McCotter.  I  was  clerk  there  on  the  day  of  election  for  Congressman,  Jesse  J.  Yeates^ 
Joseph  J.  Martin,  and  John  B.  Respass being  candidates.  The  polls  were  held  at  Joha 
B.  McCotter*s  store.  The  polls  were  opened  on  that  day  at  lli  a.  m. ;  this  I  knew  by- 
looking  at  my  watch.     I  winlied  to  know. 

(Motion  here  uia4le  by  defendant's  counsel  that  the  witnesscH  for  plaintiff,  except 
the  one  on  the  stand,  leave  the  room.  Objected  to  by  plaintiff's  counsel.  Motioo. 
overruled.) 

Question.  Why  did  you  wish  to  know  f — Answer.  I  wished  to  koow  because  1 
thought  it  illegal. 

Q.  Do  you  know  how  many  persons  left  the  precinct  before  the  election  com- 
menced f — A.  About  six,  of  my  belief;  and  these  were  Democrats.  Others  might  hav» 
left  and  1  not  have  known  it. 

Q.  Was  this  a  full  election  f — A.  It  was  not. 

Q.  Was  the  Republican  vote  full  at  that  election?— A.  I  think  it  was. 

Q.  Was  the  Democratic  vot.e  at  that  election  full  f — A.  It  was  not. 

Q.  Was  there  any  general  rumor  why  the  voting  was  not  full  at  this  election  f 

(Defendant's  couusel  objects;  objection  overruled.) 

A.  There  was  at  this  precinct.  The  reason  was  just  this,  that  the  voters,  so  manjr 
of  them  leaving  before  the  polls  being  opened,  that  we,  a  few  of  us  at  Vandemere^ 
thought  that  this  was  the  reason  that  the  Democrats  did  not  tnm  out. 

(}.  Did  you  ever  hear  any  voter  of  the  Vandemere  precinct  state  that  tlie  reason- 
why  he  did  not  vote  at  this  election  was  because  the  understanding  in  the  country 
was  that  there  was  no  election  being  held  there  on  that  day,  and  was  this  voter  a 
Democrat  f 

(Defendant's  counsel  objects,  unless  the  answer  be  confined  to  expressions  before  or 
OD  the  day  of  electiou ;  objection  overruled.) 

A.  I  think  I  did  hear  oue  man  say  he  should  have  come  but  he  did  not  think  there 
would  be  any  election  ;  and  this  man  was  a  Democrat. 

Q.  Did  you  or  do  ^ou  know  of  any  one  trying  to  get  Republicans  to  act  as  inspeet- 
on,  that  the  polls  might  be  opened  at  an  earlier  hour  than  they  were  ;  and,  if  so,  do> 
you  know  the  reasons  they  i^ave  for  refusing  to  act? — A.  I  did  not  try,  but  Mr.  Holtoa 
did.  We  wanted  to  know  if  any  Republicans  were  there,  and  none  would  acknowl- 
edge that  they  were  Republicans 

Q.  Did  any  of  those  parties  afterwards  vote;  and,  if  so,  what  ticket  did  the^'  vote?—- - 
A  They  did  vote.  I  am  not  positive  what  ticket  they  voted,  but  they  were  Repal><- 
licans. 

Q.  Did  not  Mr.  Holtou,  the  registrar,  make  a  public  proclamation  or  ask  publicly^ 
if  there  wan  any  Republicans  present,  if  they  would  not  act  as  inspectors,  before  II 
o'clock  a.  ui.  f  and,  if  so,  state  if  when  the  inquiry  was  made  there  was  not  Repub- 
lieauB  present. — A.  He  did,  but  they  would  not  acknowledge  they  were  Republicans^ 
bat  they  were  Republicans. 

Q.  How  long  have  you  been  a  resident  of  Vandemere  precinct,  and  do  you  kno^ 
how  the  precinct  stood  in  regard  to  parties  at  this  election ;  whether  it  was  a  Demo- 
crat or  Republican  precinct  f— A.  I  have  been  there  seven  years;  it  has  heretofore,  u^ 
to  the  last  election,  gone  Democratic. 

Q.  Are  you  generauly  acquainte<l  with  the  politics  of  the  voters  of  this  precinct ;  and 
if  so,  what  was  its  pobtics  at  the  time  of  the  election  in  November,  1878,  according  to 
yottr  best  knowledge  and  information  f — A.  I  was,  up  to  the  election  of  1876,  acquainted 
^i^itli  the  politics  of  the  precinct',  and  to  the  best  of  my  knowledge  it  was  Democratic 
In  1678 1  think  it  would  be  a  close  vote. 
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Q.  If  at  an<l  from  the  time  of  the  nomiDation  of  Mr.  Martin  by  the  Republican  partj 
If  there  was  not  some  disvatiBfactlon  in  the  Republican  party  at  that  precinct  against 
Mr.  Martin  ? — A.  I  do  not  know. 

Q.  Was  not  John  B.  Respass  a  candidate  for  Congress  at  this  election  and  an  Inde- 
pendent Republican,  and  did  he  receive  auy  votes  at  this  precinct f — A.  He,  Respan, 
-mnjn  an  Independent  Republican  candidate.     I  think  received  a  vote  or  votes. 

Q.  Was  not  the  feeling  of  the  Democratic  party  of  that  precinct  strongly  in  favor 
of  Mr.  Yeates? — A.  I  thiuk  it  was  ;  I  am  a  Democratic  voter  at  that  precinct. 

FRANCIS  P.  GATLIN. 

llolton's  (the  registrar)  testiiiioiiy  is  that  lie  got  enough  men  froni 
l)otli  parties  to  serve  as  inspectors  at  or  near  11  o'clock. 

Tbo  polls  were  opened  at  llj  o'clock  (Gatlin). 

The  other  depositions  in  this  precinct  are,  Caldwell,  page  19;  McOot- 
4er,  x>age  21 ;  Biggs,  pages  22,  23;  Patrick,  page  23;  Muse,  page  23; 
JliggH,  page  24 ;  Jones,  page  24 ;  John  C.  Muse,  page  25 ;  James  Muse, 
fiiage  25 ;  Bland,  page  25. 

It  is  evident  that  the  reason  of  the  delay  in  opening  the  ik>11s  was  the 
^beeuoe  of  some  of  the  judges  of  election,  and  that  the  registrar  endear- 
ored  tjo  appoint  judges,  but  did  not  succeed  in  making  the  appoiutmeDte 
iinti]  about  11  o'clock ;  that  the  intention  to  have  an  election  was  never 
abandoned ;  that  the  persons  who  left  the  precinct  before  the  polls 
'were  opened  knew  that  steps  were  being  taken  to  open  the  polls,  and 
^hat  4:lie  registrar  thinks  he  remonstrated  with  the  persons  who  intended 
to  lasive  without  voting,  and  says  that  every  person  at  the  polls  bad  a 
.fair  4md  free  opportunity  of  voting  after  the  polls  were  opened,  and  that 
itbere  w^s  no  crowding,  disturbance,  or  intimidation,  and  no  person  of- 
iered  to  vote  after  the  i>olls  were  closed. 

UfMler  the  statutes  of  North  Carolina,  which  provide  for  filling  vacan- 
<$ieft,  AS  lias  been  said,  some  delay  is  inevitable,  and  when  the  registrar 
is  {H^eseiit  and  is  endeavoring  to  fill  the  vacancies  it  is  the  duty  of  the 
"%'oter  to  wait,  and  it*  he  leaves  before  there  is  a  formal  announcement  by 
the  re^strar  that  there  will  be  no  election  held,  or  before  the  holding 
of  an  election  has  been  manifestly  abandoned,  he  leaves  voluntarily,  and 
jlits  ^nfie  cannot  be  counted. 

If  it  becomes  important  to  determine  how  many  persons  left  before 
the  polls  were  opened,  reference  is  made  to  the  following  testimony : 
HoUooi,  the  registrar,  says:  "I  suppose  above  ten  or  fifteen;"  and  he 
thinks  they  were  all  ])ersous  who  voted  the  Democratic  ticket.  Gatlin, 
the  derk,  says,  *'  About  six,  in  my  belief;  and  these  were  Democrats. 
<)tlier8  might  have  left  and  I  not  have  known  it.''  McCotter  says  "  five.** 
The  witnesses  who  swear  that  they  left,  or  did  not  go  to  the  polls,  under 
:a  i>ei-ief  that  no  election  would  be  held,  and  that  they  would  have  voted 
lor  Yi^ates,  are  Jesse  lliggs,  page  23 ;  Patrick,  page  23 ;  John  W.  Muse, 
^age23;  James  Biggs,  page  24 ;  Joshua  Jones,  page  24;  Seth  Muse, 

fage  25 ;  John  G.  Muse,  page  25 ;  Joshua  Bland,  page  26^-eight  in  all. 
n  any  view,  this  is  all  the  injury  that  we  find  hiis  been  done  to  Mr. 
Yeates  by  the  delay  in  the  opening  of  the  polls. 

The  charge  of  conspiracy  and  fraud  on  the  part  of  the  liepublicans  to 
]ppe^'eut  the  opening  of  the  polls  is  not  sustained  by  the  evidence.  None 
of  the  regular  inspectors  were  present  at  the  opening  of  the  polls,  and 
<on^  jBve  or  six  persons.  The  registrar  appointed  two  Democratic  in- 
/speetoFS,  who  accepted,  and  one  l^publican,  a  colored  man,  who  declioed 
because  he  could  not  read  or  write,  and  this  is  the  only  person  he  applied 
'to  tlmt  lie  can  remember  until  he  made  the  Republican  apfwintments. 
'Gatlin.  the  Democratic  clerk,  says  there  were  Bepublicans  present,  bat 
they  would  not  acknowledge  they  were  Bepublicans ;  bat  Galdwel^  a 
J[>eji)ocrat  and  poll-holder,  says,  pages  20,  21,  that  the  registrar  tried  one 
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Republican,  a  colored  man,  who  assigned  as  a  reason  for  not  acting  that 
he  thought  the  registrar  could  do  better,  as  he  could  not  read  and  write^ 
and  that  at  10.30  o'clock  there  were  perhaps  fifteen  persons  assembled,, 
none  of  them  Republicans,  so  far  as  he  knew.  This  was  a  small  voting: 
precinct ;  the  voters  assembled  slowly,  and  the  delay  in  opening  the- 
polls  was,  under  the  circumstances,  natural  enough. 

HAMILTON  PRECINCT. 

At  this  precinct  the  votes  returned  are  161  for  Yeates  and  225  for 
Martin. 

The  contestant  contends  that  the  vote  of  Hamilton  precinct  shoul<I 
Bot  be  counted  on  account  of  the  conduct  of  coutestee  '^discharging  the> 
duties  of  registrar,  checking  off  the  names  of  persons  who  presenteA 
themselves  to  vote,  and  doing  other  and  like  duties  of  that  office."  Tb^ 
other  objections  found  in  this  notice  of  contest  in  regard  to  Hamilton 
precinct  were  abandoned  at  the  argument. 

All  the  evidence  on  this  subject  is  as  follows : 

D^oHtion  of  JEveritt  (page  42). 

Justus  Evbritt,  being  duly  sworn,  says^  in  response  to  the  following  qaestioD  im 
writing : 

Qaeetion.  State  whether  you  were  present  at  the  election  in  Hamilton,  in  HariiBi 
County,  North  Carolina,  on  the  5th  dav  of  November,  1878,  at  which  election  Jesse  J*. 
Yeates -and  Joseph  J.  Martin  were  candidates  for  a  seat  in  the  present  Congress  of  ihifr 
United  States,  and  what  acts,  if  any,  the  said  Martin  did  in  reference  to  the  conduct- 
ing and  managing  said  election.  State  fully  his  acts  and  conduct  at  said  election.—- 
Answer.  I  was  there  a  part  of  the  time,  and  Mr.  Martin  was  also  present  and  haA 
charge  of  the  registration  books,  and  had  charge  when  I  left,  which  was  in  a  few 
minutes. 

Cross-examined : 
Q.  What  Ml*.  Martin  did,  was  it  done  in  the  presence  of  the  poll-holders  f — A.  I^ 


Q.  Did  Mr.  Martin  act  corruptly  f — A.  Not  that  I  know  of. 

JUSTUS  EVERITT. 

Deposition  of  J.  0.  Carraway. 

Jonathan  G.  Carraway,  being  duly  sworn,  says,  in  response  to  the  follow iu|^' 
question  in  writing : 

Question.  State  whether  you  were  present  at  the  election  held  in  Hamilton,  in  Mar- 
tin County,  North  Carolina,  on  the  5th  of  November,  1878«  at  which  election  Jesse  J. 
Yeates  and  Joseph^J.  Martin  were  candidates  for  a  seat  in  the  present  Congress  of  the 
United  States,  and  what  acts,  if  any,  the  said  Martin  did  in  reference  to  the  conduct- 
ing or  managing  said  election.  State  fully  his  acts  and  conduct  at  said  election. — 
Answer.  I  was  present  on  the  day  of  election  spokeu  of;  Mr.  Martin  was  present 
around  the  i>olls,  and  I  saw  him  check  off  some  of  the  registered  names  of  voters  as 
they  voted ;  and  my  impression  is  that  at  one  time  he  came  around  the  counter  where 
the  judges  of  election  were,  and  while  on  the  side  of  the  counter  where  the  Judges  of 
election  were  I  think  he  did  not  check  off  any  names  while  there;  and  when  he 
^dheoked  off  names  he  was  on  the  side  of  the  counter  where  the  people  came  up  to  vote. 
Further  this  deponent  saith  not. 

Cross-examined : 

Q.  How  many  names  did  Mr.  Martin  check  off  the  poll-book? — A.  I  cau^t  say  [^obI^ 
tively,  but  I  think  he  checked  off  some  forty  or  fifty. 

Q.  Was  the  checking  off  done  in  the  presence  or  the  poU-holders  T — A.  I  think  i^ 
was,  or  a  majority  of  them. 

Did  Mr.  Martin  act  corruptly  in  checking  off  the  names  ? — A.  Not  that  I  knew  oC 
Who  received  the  votes  T— A.  W.  K.  Gladson. 

Was  any  man's  name  deposited  in  the  bos  before  his  name  was  checked  off  of  tb* 
poll-book  ? — A.  None  that  I  know  of. 
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Q.  Were  you  one  of  the  jndffee  at  said  election  T— A.  I  was  acting  as  registrar  f6r 
Jfr.  Jiistns  Eyeritt,  who  was  the  legally  appointed  registrar. 

Q.  Was  the  election  condaoted  fairly  f^Al  So  far  as  I  know. 

(The  counsel  for  the  contestant  objects  to  the  above  upon  the  ground  that  it  is  going 
into  new  matter.) 

Q.  What  party  do  yon  belong  tot— A.  To  the  National  Democratic  party. 

Q.  Who  did  you  vote  fort — A.  I  vot«d  for  Jesse  J.  Yeates. 

(The  counsel  for  the  contestant  objects  to  the  two  above  questions  upon  the  groands 
of  the  first  objectiou,  as  beiu^  immaterial  or  irrelevant.) 

Q.  How  was  tbe  party  dividedof  those  votes  that  was  checked  off  by  Mr.  Martin? — 
A.  I  don't  know. 

J.  O.  CARRAWAY. 

V 

The  statute  of  North  Carolina,  section  5,  chapter  275,  Act«  of  1877, 


*  *  *  If  any  registrar  shall  refuse  or  neglect  to  perform  his  duties  the  justioesof 
the  pence  for  the  township  mav  remove  him  and  appoint  another  iu  his  place.  And 
no  person  who  is  a  candiaate  for  any  office  shall  be  a  registrar,  or  judge,  or  Inspector 
of  an  election. 

It  is  not  contended  that  Mr.  Martin  was  appointed  either  registrar,  or 
judge,  or  inspector  of  elections.  So  far  as  appears,  these  offices  were  all 
filled  by  other  persons,  who  were  present  and  performing  their  dnties. 
Mr.  Martin  acted  in  the  presence  of  the  poll-holders.  Mr.  Carraway  was 
the  acting  registrar.  Mr.  Martin  checked  off  some  names  on  the  regis- 
tration book  when  on  the  side  of  the  counter  where  the  people  came  to 
vote,  and  at  one  time  came  around  the  counter  where  the  judges  of  elec- 
tion were,  but  did  not  check  off  any  names  while  there.  Then  it  seems 
that  he  did  not  act  corruptly,  and  that  the  election  was  fairly  conducted, 
and  that  he  took  no  part  in  receiving  votes  or  keeping  the  poll-book,  and 
there  is  no  evidence  that  any  person  was  permitted  to  vote  who  was  not 
entitled  to  vote,  or,  being  eTititle<l,  was  prevented  from  voting,  or  that 
any  votes  were  improperly  receiv^  or  counted,  or  that  Mr.  Martin's  con- 
duct had  any  effect  whatever  upon  the  election.  This  conduct  of  Mr. 
Martin  may  have  been  an  act  of  indiscretion,  but,  in  the  absence  of  any 
evidence  that  it  produced  any  effect  upon  the  election,  we  do  not  think 
that  any  weight  should  be  attached  to  it. 

PROVIDENCE   TOWNSHIP. 

The  returns  from  Providence  Township  were  rejected  by  the  county 
eanvassing-board  of  Pasquotank  County  for  the  reason  that  the  returns 
were  delivered  to  the  board  by  the  registrar  and  not  by  one  of  the  judges 
of  election.  The  returns  showed  that  Mr.  Yeates  had  received  thirty- 
nine  (39)  more  votes  in  this  precinct  than  Mr.  Martin  (page  14.)  The  con- 
testee  admits  that  this  objection  is  not  sufficient  to  justify  the  committee 
in  rejecting  this  return,  but  insists  that,  if  counted,  the  returns  from 
Salem  precinct  should  also  be  counted. 

Section  21,  chapter  275,  Acts  of  North  Carolina  of  1877,  is : 

Tlie  judges  of  election  in  each  township,  ward,  or  precinct,  shall  appoint  one  of  their 
number  to  attend  the  meeting  of  the  board  of  couuty  canvassers  as  a  member  thereof, 
and  shall  deliver  to  the  member  who  shall  have  been  so  appointed  the  original  returns, 
statement  of  the  result  of  the  election  in  such  township,  ward,  or  precinct;  and  it 
shall  be  the  duty  of  the  members  of  the  several  t-ownship,  ward,  or  precinct  boards 
of  election  to  attend  the  meeting  of  the  board  of  county  canvassers  for  such  election 
in  the  county  in  which  they  shall  have  been  appointed  as  members  thereof. 

And  by  section  23  a  majority  of  the  members  shall  l>e  sufficient  to 
constitute  such  board.  While  for  certain  purposes  the  registrar  and 
judges  of  election  act  together  as  a  board  of  election,  yet  there  are  oer- 
tain  duties  which  by  statute  pertain  to  the  registrar  alone,  and  certain 
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Others  which  aloue  can  be  performed  by  the  judges  of  election.  If  the 
registrar  retuses  or  neglects  to  perform  his  duties,  the  justices  of  the 
peace  niay  remove  him  aud  appoint  another  in  his  place;  but  if  the 
judges  of  election  fail  to  atteud,  the  registrar  shall  appoint  some  dis- 
creet person  to  act  as  such.  We  thiuk,  therefore,  that  section  21  re- 
quires the  judges  of  election  to  appoiut  one  of  their  own  number  to  at- 
tend the  8aid  meeting  of  the  board  of  county  canvassers  and  deliver 
the  returns ;  that  the  registrar  is  excluded,  and  that  a  registrar  could 
not  act  as  one  of  the  board  of  county  canvassers,  aud  is  not  the  person 
designated  by  law  to  deliver  the  original  returns  to  such  board. 

But  if  the  returns  be  delivered  by  any  person,  and  it  be  shown  to  be 
the  true  return,  we  know  no  reason  why  it  should  not  be  counted,  and 
it  is  not  disputed  that  the  returns  from  Providence  Township  truly 
showed  that  Mr.  Yeates  had  39  votes  over  Mr.  Martin.  We  think  thee^ 
votes  should  be  counted  for  Mr.  Yeates. 

This  is  the  case  made  by  the  contestant. 

The  contestee  in  his  counter  allegations  contends  that  votes  in  addi- 
tion to  those  returned  for  him  should  be  counted  for  him  in  Salem  pre- 
'Cinct,  in  Merry  Hill  precinct,  and  in  Goose  Nest  precinct. 

SALEM  PRFiOINCT. 

The  votes  cast  at  this  precinct  were :  for  Yeates,  29 ;  for  Martin,  164; 
^or  Respass,  7 ;  Martin's  plurality  135.  The  returns  were  rejected  by 
"the  board  of  county  canvassers,  it  is  alleged,  on  the  same  ground  as  the 
Tetunis  from  Providence  was  rejected,  to  wit,  that  the  registrar,  and  not 
'One  of  the  judges  of  election,  was  appointed  to  deliver  and  did  deliver 
the  original  returns  to  the  board  (page  56).  The  following  is  the  testi- 
mony on  this  point: 

Q.  State  whether  you  were  a  meiuber  of  the  county  cunvassiug-board  for  the  county 
of  Patiquotank,  who  canvassed  the  returns  from  the  several  precincts  in  said  county  at 
.JMid  election. — ^A.  I  was  registrar  of  the  election  at  Salem  precinct,  and  brought  the  re- 
turns of  the  election  from  that  precinct  to  the  county  canvassing-boardof  said  ooun^ 
4it  the  request  and  by  the  direction  of  the  poll  inspectors  who  conducted  the  same,  and 
claimed  the  right  to  act  as  a  member  of  said  returning-board,  but  by  a  majority  vote 
of  the  board  I  was  not  allowed  to  do  so. 

Q.  Were  you  present  when  said  board  considered  said  returns,  and  do  you  know 
what  action  they  took  in  regard  to  tbcui  f — A.  I  was  present ;  they  proceeded  to  can- 
vass the  returns  from  Salem  precinct,  and  refused  to  count  them. 

Q.  State  whether  there  is  in  your  office,  as  register  of  deeds  for  said  county,  any 
record  of  the  action  of  the  canvassing-board  for  the  connty  of  Pasquotank  in  referenoe 
to  the  returns  from  said  precinct  at  said  eleotiim  f — A.  les ;  it  appears  from  a  book 
among  the  records  of  my  office,  styled  **  Election  book/'  which  book  I  now  hold  in  my 
hand,  that  the  following  entry  was  made  on  page  47  of  the  same,  headed  ^^  Record  of 
an  election  held  for  Representative  in  Congress  and  senators  and  representatives  in 
the  general  assembly,  on  Tuesday  after  the  first  Monday  in  November,  1878,  in  the 
county  of  Pasquotank,  North  Carolina, ''  to  wit: 

'^Tbe  votes  as  returned  by  the  board  of  canvassers  from  the  precincts  of  Salem  and 
Providence  were  not  received  aud  counted  by  the  board  on  account  of  informality, 
and  therefore  not  counted  in  the  above  statement.  Signed,  R.  F.  Ovennan,  clerk 
board  county  canvassers." 

(Question  and  answer  both  objected  to  on  account  of  incompetency  by  contestant's 
eonnsel. ) 

So  lar  as  this  alleged  reason  is  concerned,  it  is  no  ground  whereby 
the  committee  can  reject  the  return,  a«  stated  in  the  case  of  Providence 
Township.  The  contestant  further  objects  to  counting  the  votes  at  this 
precinct,  because,  as  he  says : 

1st.  The  polls  were  not  opened  until  12  o'clock  m. 

2d.  That  before  thev  were  opened  some  twenty-live  or  thirty  voters 
had  left. 
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3d.  That  nearly  one-balf  of  the  entire  vote  of  the  precinct  was  not 
IK)lled. 

4th.  That  no  registrar  was  duly  or  legally  appointed. 

6th.  That  the  other  officers  of  election  were  not  daly  appointed  or 
sworn. 

The  following  is  the  whole  testimony  on  these  points : 

Deposition  of  James  aS,  Wilcox, 

James  S.  Wilcox,  being  dnly  bwofd,  deposes  and  says: 

Examination  by  W.  F.  Pool,  counsel  for  contestee: 

Question.  What  is  your  name,  age,  residence,  and  occupation  t — Answer.  Mj  name 
18  James  S.  Wilcox  ;  I  am  thirty- two  years  old;  I  reside  in  Salem  Township,  Paiiqno- 
tank  County.  North  Carolina ;  occupation,  farming. 

Q.  Do  you  know  anything  of  an  election  held  at  Salem  precinct,  Pasquotank  Connty, 
North  Carolina,  on  the  first  Tuesday  in  November,  1878,  at  which,  among  other  om- 
cers,  a  member  of  Congress  from  the  firHt  Congressional  district  of  North  Carolina  was 
▼ot«d  fort — ^A.  1  do.     1  was  present  at  the  election. 

Q.  What  candidat<es  were  voted  for  at  that  electi6n  for  Congress  from  the  first  dis- 
trict of  North  Carolina  f — A.  Jesse  J.  Yeates,  Joseph  J.  Martin,  and  John  B.  Respasn. 

Q.  How  many  votes  did  each  of  these  candidates  receive  at  Salem  precinct  at  said 
election  f — A.  Jesse  J.  Yeates  received  twenty-nine  (29),  J.  J.  Martin  received  one 
hundred  and  sixty-four  (164),  and  John  B.  Respass  received  seven  (7)  votes. 

Q.  State  whether  you  were  a  member  of  the  county  canvassing-board  for  the  county 
of  Fasquotank  who  canvassed  the  returns  from  the  several  precincts  in  said  coontrj 
at  said  election. — A.  I  was  registrar  of  the  election  at  Salem  precinct,  and  brongbt 
the  returns  of  the  election  from  that  precinct  to  the  county  can  vassing-board  of  said 
county  at  the  request  and  by  the  dlrectitm  of  the  poll  inspectors  who  conducted  the 
same,  and  claimed  the  right  to  act  as  a  member  of  said  returning-board,  but  by  a  ma- 
jority vote  of  the  board  I  was  not  allowed  to  do  so. 

Q.  Were  you  present  when  said  board  considered  said  returns,  and  do  yon  know 
what  action  they  took  in  regard  to  them  T — A.  I  was  present ;  they  proceeded  to  can- 
vass the  returns  from  Salem  precinct,  and  refused  to  count  them. 

Q.  State  whether  the  election  at  Salem  precinct,  at  the  period  aforesaid,  was  fairly 
conducted. 

(The  contestant's  counsel  objects  to  this  question  for  the  reason  that  it  is  not  a 
matter  of  opinion  with  the  witness  as  to  whether  the  election  was  fairly  conducted 
at  said  precinct,  but  how  it  was  conducted. ) 

A.  It  was,  so  far  as  I  know. 

Q.  Was  any  legally  qualified  voter  who  offered  to  vote  at  said  election  denied  the 
right  to  do  so  f 

(The  contestant's  counsel  objects  to  this  question  on  the  ground  that  it  is  a  matter 
of  opinion  with  the  witness.)  » 

A.  Not  that  I  know  of,  after  the  polls  were  opened  [and  none  could  have  been  re- 
fused before  the  polls  were  opened]. 

(Contestant's  counsel  objects  to  the  latter  part  of  the  answer,  inclosed  in  brackelSy 
for  the  reason  that  it  is  a  matter  of  opinion  with  the  witness.) 

Q.  State  whether  there  was  any  intimidation  practiced  upon  any  voter  at  said  pre- 
Ifinct  at  said  election. — A.  None  that  I  know  of. 

Cross-examination  by  contestant's  counsel : 

Q.  Who  was  the  regularly  appointed  rej^strar  for  Salem  nreoiuct  for  said  eleciion^ 

(Contestee's  counsel  objects  to  the  question  on  the  ground  that  the  appointment  of 
a  regular  registrar  is  a  matter  of  record,  and  parol  evidence  is  incompetsnt  to  prove 
the  same. ) 

A.  I  was  told  that  J.  S.  Lister  was. 

(Contestee's  counsel  objects  to  this  answer  on  the  ground  it  is  hearsay. ) 

Q.  Did  you  see  notices  posted  in  Salem  Township,  signed  by  Joshua  8.  Lister  as 
registrar  for  Salem  precinct,  for  said  election  T 

CContestee's  counsel  objects  to  this  question  on  the  ground  that  no  answer  the  wit* 
ness  could  make  thereto  would  be  competent. ) 

A.  I  did. 

Q.  Do  yon  know  that  said  Joshua  S.  Lister  registered  voters  in  said  precinct  for 
said  election  f  ' 

(Clontestee's  oottnsel  objects  to  this  question  for  irrelevancy.) 

A.  I  do  not. 

Q.  Who  appointed  yon  registrar  for  Salem  precinct  for  said  election  t 
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(Qnestion  objected  to  by  contestee'«  coonHel  on  the  grcmnd  of  inconipet-eDcv.) 

A.  F.  M.  Godfrey. 

Q.  When  w«i8  year  appointment  as  registrar  for  Salem  precinct  for  said  election 
made  by  F.  M.  Godfrey! 

(Qaeetion  objected  to  for  incompetency.) 

A.  On  the  first  Tnesday  in  November — the  day  o{  election. 

Q.  At  what  time  on  said  day  of  election  were  the  polls  opened  at  Salem  precinct  f 

(Contestee's  counsel  objects  to  this  question  on  the  ground  that  the  witness,  having 
already  stated  that  said  election  was  fairly  conducted,  that  no  intimidation  was  prao- 
iieed,  and  that  no  legally  qualified  voter  was  denied  the  right  to  vote,  that  tbe  time' 
when  the  polls  were  opened  is  immaterhil.) 

A.  I  think  it  was  all  of  12  o'clock.  . 

Q.  State  whether  or  not  i>ersons,  on  the  day  of  said  election,  did  not  go  to  Salem 
precinct  to  vote  before  said  polls  were  opened  and  after  sunrise  on  said  day,  who  left 
without  voting,  and  did  not  return  to  vote ;  apd,  if  so,  in  your  opinion,  how  many  f — 
A.  As  many  as  twenty- five  or  thirty. 

Q.  Were  you  sworn  in  as  registrar  for  Salem  precinct  for  said  election  f 

(Question  objected  to  by  contestee's  counsel  on  the  ground  of  immateriality.) 

A.  I  was  not. 

Q.  Were  the  judges  or  inspectors  of  the  election  at  Salem  precinct  for  said  election 
«wom  on  said  day  of  election  ;  and,  if  so,  by  whom  f 

(Contestee's  counsel  objects  to  this  question  on  the  ground  of  immateriality.) 

A,  They  were  by  me. 

Q.  Were  yon  a  magistrate  on  said  day  of  election,  when  you  administered  the  oath 
to  the  Judges  or  inspectors  of  election  at  Salem  precinct  on  said  day  of  election  f — A. 
I  wa«  not. 

Q.  Did  you  hold  any  office  at  that  time  which  authorized  you  to  administer  oatba-f 

(Qneetion  objected  to  by  oontestee's  counsel  on  the  ground  that,  witness  haviug  al- 
ready stated  that  he  was  repstrar  at  said  election,  the  question  propounded  is  aquea- 
tioo  of  law  and  not  a  question  of  fact.) 

A.  None,  unless  the  appointment  of  Mr.  Godfrey  gave  nie  the  authority. 

Redirect  examination: 

Q.  Did  you  hear  the  persons,  of  whom  ^on  testified  in  your  cross-examination  aa 
leaviog  Salem  precinct  on  said  day  of  election  and  not  returning  there  to  vote,  expresa- 
themselves  as  to  which  candidate  they  desired  to  vote  for  \ — A.  I  heard  a  great  many, 
but  cannot  say  I  heard  them  all.  A  majority  of  those  whom  I  did  hear  express  them- 
selves  on  the  subject  said  that  they  desired  to  vote  for  J.  J.  Martin.  I  only  heard  one 
of  the  class  named  say  that  he  desired  to  vote  for  J.  J.  Yeates,  the  contestant.  I  heard 
six  of  them  say  that  they  desired  to  vote  for  J.  J.  Martin. 

Q.  From  what  yon  saw  and  heard  at  said  election,  which  candidate  lost  the  larger 
number  of  votes  on  the  account  of  the  late  hour  when  the  polls  were  opened  f — A.  In 
my  opinion,  J.  J.  Martin. 

Q.  Was  F.  M.  Godfrey,  who  you  say  appointed  you  registrar  at  said  election,  a  jos- 
tioe  of  the  peace  in  Salem  Township  T  and  if  there  were  other  justices  of  the  jieacein 
said  township,  state  how  many  and  their  names. — A.  F.  M.  Godn^y  signed  the  appoint^ 
meot  of  mysef  as  registrar  of  election  as  justice  of  the  peace  in  and  for  Salem  Towd- 
ship,  and  was  so  recognized.  There  was  two  others  at  that  time  so  recognized — J.  S. 
Lister  and  W.  L.  Davis. 

Q.  Yon  stated  in  your  cross-examination  that  yon  were  appointed  as  registrar  on  the 
day  of  election.  Please  state  tbe  circumstances  under  which  you  were  appointed. — A. 
About  half-past  10  or  11  o'clock  the  registration  book  of  Salem  precinct  was  sent 
to  the  precinct  with  a  message  from  J.  S.  Lister,  stating  that  he  was  sick  an<l  that  it 
was  impossible  for  him  to  attend  on  that  day.  I  took  my  horse  and  went  to  F.  M. 
•Qodfrey's,  the  nearest  magistrate,  with  Mr.  Lister's  statement,  and  theren)>ou  said 
Godfrey  i£ppointed  me  registrar  for  said  election  ;  and  as  soon  as  Mr.  Godfr<'y  niado- 
the  appointment  I  immediately  returned  and  opened  the  polls. 

(Question  and  answer  objected  to  by  contestant's  counsel  on  the  ground  of  incom^ 
petency  and  irrelevancy.) 

Recross-examinatioB 

Q.  State  what  is  the  respective  Democratic  and  Republican  vote  usually  cat»t  atr 
Salem  precinct. 
(Question  objected  to  by  counsel  for  contestee  on  the  ^ound  of  irrelevancy. ) 
A.  I  don't  think  that  I  can  answer  correctly  the  question. 
Q.  Is  not  the  usual  Democratic  vote  at  Salem  precinct  one  hundred  or  more  f 
(Question  objected  to  by  contestee's  counsel  on  the  ground  of  irrelevancy.) 
A.  I  think  it  average<l  from  eighty  to  one  hundred  up  to  the  August  election  of 
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•  * 

Q.  Wa8  not  yonr  appointment  as  registrar  for  Salem  precinct  by  F.  M.  Godfrey 
made  at  yuiir  request  f — A.  It  was  not. 

Q.  Have  yoa  not  held  office  in  Pasquotank  County;  if  so,  what  office,  and  by  what 
political  party  were  you  elected  T 

(Question  objected  to  by  con  testae's  counsel  on  the  ground  of  irreleranoy,  and  oo 
the  furtlier  ground  that  it  is  not  in  rebuttal  of  anything  called  out  iu  the  redirect  ex- 
Mnination.) 

A.  I  was  mayor  of  Elizabeth  City  for  the  year  1876;  was  nominated  by  the  Repub- 
lican party  and  elected  by  the  votes  of  both  parties.  I  was  county  commissioner  f»r 
two  years,  from  about  1872  to  1874.  I  was  nominated  by  the  Republican  party  and 
was  elected  by  the  votes  of  both  parties.  I  was  a  justice  of  the  peace  from  about 
1872  to  1874,  or  about  that  time,  by  appointment  of  clerk  of  the  superior  court  to  fill 
^  vacancy.  I  was  elected  a  justice  of  tne  peace  by  both  parties  soon  after  reconstruc- 
tion. Iu  1875  I  was  appointed  by  the  county  commissioners  sheriff  of  the  county  to 
ill  the  vacancy  of  Jonn  T.  Price,  sheriff,  and  1876  I  was  nominated  by  the  Repub- 
lican party  for  sheriff  of  the  county  and  was  elected. 

Q,  For  whom  did  you  vote  for  Congress  at  the  November  election,  1878  ? — A.  I  voted 
for  Joseph  J.  Martin. 

Direct  examination  resumed : 

Q.  What  is  the  usual  majoritv  of  the  Kepublicausat  Salem  ]>recinct  ? — A.  From  one 

liuudred  to  one  hundred  and  tirty. 
The  witness,  James  8.  Wilcox,  desires  lo  make  the  folio wiug  corrections : 
Upon  redection  and  examinaticm  of  the  records  of  the  court,  there  were  but  twv 

.magistrates  in  Salem  Township  on  the  day  of  said  election,  instead  of  three,  as  stated. 

And  one  of  the  six  men,  as  stated,  going  away  without  voting,  he  believes,  afterwards 

returned  and  voted. 

JAMES  S.  WILCOX. 

Sworn  and  subscribed  to  liefore  me,  having  first  been  read  over  to  the  witness,  this 
the  8th  day  of  November,  A.  D.  1879. 

MILES  COMMANDER, 
CJerk  Superior  Court  I'a$quotaitk  Cauntj/ 
and  ex  officio  Xotarjf  PubUe. 

Deposition  of  J,  6'.  Lister. 

J.  S.  Lifter,  being  duly  Hwom,  deposes  and  snys,  in  answer  to  interrogatories,  M 
4bllows  : 

By  counsel  for  coutestee : 

Question.  State  your  name,  age,  residence,  and  occupation. — Answer.  My  came  is 
Joshua  S.  Lister;  my  age  is  forty-two  years;  residence,  Salem  Township,  Pasquotank 
County,  North  Carolina ;  occupation,  merchant  and  farmer. 

Q.  State  what  connection,  if  any,  yon  had  with  the  election  held  at  Salem  precinct, 
Pasquotank  County,  on  the  first  Tuesday  in  Noveuber,  1878,  and  state  such,  facts  as 
are  within  your  knowledge  in  regard  to  the  same. — A.  I  was  appointed  registrar  Ibr 
that  precinct.  I  registered  the  voters  within  the  time  prescribed  by  law.  I  was  aiok 
•an  the  morning  of  the  election  and  unable  to  attend  to  anj'  official  business,  and  I  sent 
the  registration  book  by  the  first  trustworthy  party  that  I  saw  to  the  Salem  polling 
plaoe  at  about  half  an  hour  or  an  hour  after  sunrise.  I  sent  the  book  by  John  Swain, 
■ar.,  and  knowing  that  his  team  was  slow,  directed  him  if  he  saw  any  one  going  faster 
than  he  could  to  place  it  in  their  hands  to  be  delivered  to  Mr.  Godfrey.  I  lived  six 
mib^  from  the  polling  place. 

(Question  and  answer  objected  to  by  contestant's  counsel  on  the  ground  of  irrele-    - 
vancy.) 

Q.  Do  you  know  who  was  appointed  as  registrar  in  your  place,  if  any  one  was  so    * 
Appointed  f — A.  I  think  J.  S.  Wilcox  was. 

(Question  and  answer  objected  to  by  contestant's  couusel  on  the  ground  of  irrele-    - 
vancy. ) 

Q.  Was  the  appointment  of  James  S.  Wilcox  as  registrar  satisfactory  to  you,  aad 
i4id  it  meet  with  your  approval  f — A.  I  would  have  acquiesced  in  any  appointment  « 
Mr.  Godfrey  made ;  this  appointment  was  satisfact-ory  to  me. 

(Question  and  answer  objected  to  by  contestant's  counsel  on  the  gronnd  of  inoon-  — 
peteucy  aud  irrelevancy.) 

Q.  Do  you  know  the  number  of  justices  of  the  peace  Iu  Salem  Township  at  the 
time  of  said  election  f  If  so,  please  give  the  number  and  names. — ^A.  There  were  twa, 
F.  M.  Godfrey  and  myself 
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Croee-examination : 

Q.  DiilTou  direct  Mr.  Gkxlfrey  to  appoint  J.  S.  Wilcox  registrar  for  Salein  precinet 
for  Haid  election,  or  did  yon  take  any  part  in  his  appointment  f — A.  No. 

(Quest  ion  and  answer  objected  to  by  oontestee's  counsel  on  the  ground  of  immafca- 
riality.) 

Q.  What  is  the  usual  Democratic  vote  of  Salem  precinct  f ' 

(Question  objected  to  by  contestee's  counsel  on  the  grounds  of  incompetency,  irrele- 
Tincy.  and  that  it  is  nut  in  rebuttal  of  anything  brought  out  on  the  direct  examina- 
tion. ) 

A.  I  do  not  know. 

Q.  What  is  the  usual  Republican  majority  at  Salem  precinct  in  said  county  f — A.  I 
don't  remember 

Q.  Do  you  remember  whether  the  Republican  majority  ever  run  up  to  one  hun- 
dred T — ^A.  I  do  not. 

Q.  What  was  the  vote  for  Congress  in  1870  at  Salem  precinct  for  J.  J.  Yeates,  Dem- 
ocrat, and  McD.  Lindsey,  Republican  f 

(Question  objected  to  by  contestee's  counsel  on  the  ground  of  irrelevancy.) 

A.  It  appears  from  the  paper  which  I  hold  in  my  hand,  purportingto  be  the  returns 
from  Salem  Township,  that  Jesse  J.  Yeates  received  13:)  votf^s  and  D.  MoD.  Lindaey 
received.  201. 

Q.  From  the  same  paper  which  you  hold  in  your  hand,  from  which  the  vote  of 
Teati'N  and  Lindeey  is  tak»*n,  what  is  the  vote  of  the  Republican  and  Democratio 
Presidential  electors,  respectively,  at  Salem  precinct? 

(Question  objected  to  by  contestee's  counsel  on  the  ground  of  irrelevancy  and  In- 
com)H»tency.) 

A.  The  Republican  electors  received  217  and  the  Democratic  electors  137  votes. 

Q.  Have  yon  any  doubt  from  the  signatures  to  the  paper  which  you  hold  in  your 
hand,  that  it  is  the  genuine  returns  from  Sal»*m  precinct  for  1876 f 

(Question  objected  to  by  contest«e*8  counsel  on  the  ground  of  incompetency.) 

A.  I  have  no  doubt  that  this  is  the  correct  return. 

J.  S.  LISTER. 

This  testimony  abows  tiiat  the  polls  were  not  opened  until  12  o'clock 
Di. ;  that  J.  S.  Lister  was  the  regularly  appointed  registrar ;  that  he  was 
sick  on  the  morning  of  election,  and  that  he  sent  the  registration  bookii 
by  the  first  trustworthy  person  he  saw  about  half  an  hour  or  an  hour 
after  sunrise  to  the  Salem  polling  place,  with  directions  that  they  bo 
delivered  to  Mr.  Godfrey;  that  about  half-past  10  or  11  o'clock  the 
registration  books  were  received,  with  the  message  that  Lister  was  sick 
and  unable  to  attend,  whereupon  Mr.  Wilcox,  who  appears  to  have  been 
elected  sheriff  in  1876,  took  his  horse  and  went  to  Mr.  Godfrey's,  the 
nearest  magistrate,  with  Mr.  Lister's  statement,  and  thereupon  Godfrey 
appointed  Wilcox  registrar  for  said  election,  and  Wilcox  returned  imme- 
diately and  opened  the  polls ;  that  he  was  not  sworn  as  registrar ;  that 
the  judges  and  inspectors  were  sworn  by  him,  but  that  he  had  no  au- 
thority to  administer  an  oath,  unless  this  appointment  as  registrar  gave 
him  such  authority ;  that  the  number  of  magistrates  in  Salem  Town- 
ship on  the  day  of  election  was  two,  Mr.  Godfrey  and  Mr.  Lister;  that 
Mr.  Lister  did  not  direct  Godfrey  to  appoint  Wilcox  registrar,  but  that 
he  would  have  acquiesced  in  any  appointment  Mr.  Godfrey  made,  and 
that  the  appointment  of  Wilcox  was  satisfactory  to  him ;  that  as  many 
as  twenty  five  or  thirty  persons  left  the  precinct  before  the  polls  were 
opened,  and  did  not  vote;  and  that,  in  the  opinion  of  the  witness,  more 
of  these  would  have  voted  for  Martin  than  for  Yeates;  and  that  other- 
wise the  election  was  fairly  conducted ;  and  that  no  legally  qualified 
voter  who  offered  to  vote  was  denied  the  right  to  do  so ;  and  that  the 
resalt  of  the  August  elections  for  solicitor  is,  Democratic  Vote,  30 ;  Re- 
publican vote,  2()1 ;  for  two  State  senators,  Democratic,  56  and  58,  re- 
spectively; Republican,  261  and  261,  respectively  (page  92).  In  th6 
election  in  November,  Yeates  received  29;  Martin,  164;  Respass,  7 
votes. 

For  reasons  hereinbefore  stated,  the  fact  that  the  polls  were  not 


412  DIGEST   OF   ELECTION    CASES. 

opened  until  12  o'clock  does  not  invalidate  the  election ;  and  that  as  it 
was  the  duty  of  the  voters  to  remain  until  the  board  of  election  officers 
was  filled,  in  the  absence  of  any  evidence  that  the  attempt  to  hold  the 
election  was  abandoned,  no  credit  can  be  given  to  either  candidate  for 
those  voters  who  left  and  did  not  vote.  Indeed,  it  is  impossible  to  de- 
termine for  whom  they  would  have  voted,  but  one  witness  thinks  that 
a  majority  were  for  Martin.  A  comparison  of  the  votes  cast  at  this 
election,  at  which  the  only  officer  voted  for  was  a  It^'presentative  in 
Congress,  with  the  August  election,  when  the  8tate  officers  were  voted 
for,  cannot  properly  be  considere<l  for  the  purpose  of  correcting  it«  poll. 
The  registrar  was  appointed  by  one  justice  of  the  peace,  and  not  by  two, 
and  acted  under  this  appointment,  and  must  be  taken  tohehde  facto 
officer.  The  inference  is  that  tlie  judges  were  the  regularly  appointed 
judges,  and  were  sworn  by  the  registrar,  who,  so  far  as  appears,  was 
not  authorized  to  administer  an  oath.  The  fact  that  they  were  not 
sworn  does  not  invalidate  the  election.  No  doubt  is  suggested  that  the 
votes  were  actually  cast  as  returned.  We  think  that  the  votes  cast  at 
this  election  should  be  counted  for  the  candidates  for  whom  they  were 
cast. 

MERBT   MILL  PRECINCT. 

One  hundred  and  eight  votes  for  Mr.  Martin  were  thrown  out  and  not 
counted,  because  they  had  on  them  the  words  "Republican  ticket '^  at 
or  near  the  head  of  the  ticket,  on  the  same  side  as  the  name  of  the  can- 
didate and  office.  They  were  thrown  out  on  the  ground  that  the  words 
"Republican  ticket''  were  a  device  within  the  meaning  of  the  laws  of 
North  Carolina.  Mr.  Martin  contends  that  these  ballots  should  be 
counted  for  him.  The  ballots  were  procured  to  be  printed  in  this  form 
by  a  Mr.  James  B.  Martin,  "  an  active  Democratic  politiciaiL"  and  an 
active  supporter  of  Mr.  Yeates  (Record,  page  79),  although  M.r.  Yeates 
had  nothing  to  do  with  it. 

Section  18,  chapter  275,  of  the  Laws  of  North  Carolina,  1877,  pro- 
vides— 

*  *  *  The  ballots  shall  be  on  white  paper  aud  may  be  priuted  or  writteD,  or  parity 
written  aud  partly  printed,  and  shall  be  icithout  device. 

Sec.  20.  When  the  election  shall  be  finished  the  registrars  and  jndges  of  election, 
in  presence  of  such  of  the  electors  as  may  eboose  to  attend,  shall  open  the  boxes  aod 
count  the  ballots,  reading  aloud  the  names  of  the  persons  who  shall  appear  on  each 
ticket ;  and  if  there  shall  be  two  or  more  tickets  rolled  up  together,  or  any  ticket  ahall 
contain  the  names  of  more  persons  than  such  elector  h:i8  a  right  to  vote  for,  or  9kail 
have  a  device  upon  itj  in  either  of  these  cases  such  tickets  shall  not  be  numbered  in 
taking  the  ballots,  l>ut  shall  be  void,  and  the  said  counting  of  votes  shall  be  continaed 
without  adjournment  until  completed  aud  the  result  thereof  declared. 

These  votes  were  rejected  by  the  St^te  authorities  aud  are  not  incladed 
in  Mr.  Martin's  returned  plurality.  We  l^^ve  to  the  consideration  of 
the  House  whether  these  votes  should  now  be  counted  for  Mr.  Martin 
or  not. 

GOOSE  NEST  PRECINCT. 

The  contestee  claims  that  one  hundred  and  thirty-nine  votes  should  be 
counted  for  him  that  were  not  received  at  this  precinct.  The  vote  as  re- 
ceived and  counted  at  this  precinct  was,  for  Teates,  184 ;  for  M^eurtin,  S2 
fpage  77,  Record).  Prior  to  September,  1876,  Goose  Nest  precinct  and 
Hamilton  precinct  were  separate  precincts  in  the  same  township.  Sep- 
tember 4, 1876,  Goose  Nest  precinct  was  abolished  and  the  names  of  its 


YEATE8   VS.    MABTIK.  413 

registered  electors  traosiferred  to  the  registration  books  of  Hamilton 
preciDct.  From  that  time  up  to  August  5, 1878,  all  the  electors  of  Ham- 
ilton township  were  required  to  be  registered  and  to  vote  at  Hamilton 
precinct.  On  the  5th  day  of  August,  1878,  the  precinct  of  Goose  Nest 
was  re- established  and  a  registrar  for  Goose  Nest  ap])ointed,  who  was 
required  to  transfer  from  the  registration  books  of  Hamilton  precinct 
the  names  of  such  registered  electors  as  were  then  resident  in  Goose 
Nest  precinct,  which  he  did.     (See  Record,  page  69.) 

Th'is  was  done  under  the  sixth  and  seventh  sections  of  the  election 
laws  of  North  Gai'olina,  approved  March  12,  1877,  which  are  in  these 
words,  to  wit : 

Skc.  6.  Registrars  shall  be  furnishiMl  with  a  registration  book,  aud  it  shall  be  their 
duty  to  revise  the  existing  regintration  books  of  their  precinct  or  township  in  such 
a  manner  that  said  books  shall  show  an  accurate  list  of  electors  previously  registered 
in  Huch  precino  tor  township,  and  still  residing  therein,  without  requiring  such  elect- 
OTH  tu  be  registered  anew,  ^c,  dc. 

Sec.  7.  No  elector  shall  be  entitled  to  register  or  vote  in  any  other  precinct  or  town- 
ship than  the  one  in  which  he  is  an  actual  and  bona  fide  resident  on  the  day  of  elec- 
tion, and  no  certificate  of  registration  shall  be  given. 

The  Registration  book  for  Goose  Nest  precinct  having  been  prepared 
in  this  way,  the  judges  of  election  met  on  the  afternoon  of  the  day  pre- 
ceding the  election  for  members  of  Congress,  when  their  attention  was 
called  to  the  twelfth  section  of  the  North  Carolina  election  laws,  which 
is  in  these  words,  to  wit : 

Src.  12.  Everv  person  who  shall  present  himself  for  registration  shall  state,  under 
«ath,  how  long  ne  has  continuously  resided  in  this  State,  aod  in  the  county  in  which 
he  offers  to  vote,  whether  he  is  an  alien  or  native-born,  when  he  became  twenty-one 
years  of  age,  whether  married  or  single,  and  where  and  with  whom  he  resides.  Upon 
the  request  of  an  elector  the  registrar  shall  require  the  applicant  to  prove  his  identity, 
•or  age,  and  residence,  by  the  testimony  of  at  least  one  elector,  under  oath.  And  if 
an  elector  has  previously  been  admitted  to  registration  in  any  ward,  township,  or 
|irecinot  in  the  county  in  which  he  resides,  he  shall  not  be  allowed  to  register  again 
m  another  ward,  precinct,  or  township  in  the  same  county  until  he  produces  a  certifi- 
•cate  of  the  registrar  of  the  former  township*  ward,  or  precinct,  that  said  elector  has 
removed  from  said  township,  ward,  or  precinct,  and  tiiat  his  name  has  been  erased 
from  the  registration  books  of  the  ward,  township,  or  precinct  from  which  he  has  re- 
moved ;  and  the  identity  of  any  person  claiming  the  right  to  be  registered  in  any  pre- 
cinct of  the  same  county,  by  virtue  of  such  certiticat'e,  with  the  i)erson  named  therein, 
4ihall  be  proved  by  the  *^oath  of  the  claimant,  and,  when  required  by  the  registrar, 
by  the  oath  of  at  least  (me  other  elector.     Every  person  found  qualilied  shall  take 

the  following  oath :  **  I, ,  do  Holeninly  swear  (or  affirm)  that  I  will  support  the 

Oonstitution  of  the  United  States  and  the  constitution  of  the  State  of  North  Carolina; 
that  I  have  been  a  resident  of  the  State  of  North  Carolina  for  twelve  months,  and  of 

the  county  of for  ninety  days;  that  I  am  a  duly  qualified  elector,  and  that  I 

have  not  registered  for  this  election  in  any  other  precinct,  and  that  I  am  an  actual  and 

bona  fide  resident  of township  (or  precinct) :  so  help  me  God."    And,  thereupon, 

4aid  person  shall  be  permitted  to  register,  and  the  date  of  his  reg^tration  shaU  be 
notea  opposite  his  name  in  the  registration  book. 

The  judges  of  election  thereupon  decided  that,  under  section  12,  no 
•elector  whose  name  hatl  been  transferred  to  the  Goose  Nest  registra- 
tion book  should  he  allowed  to  vote  on  the  next  day,  unless  he  should 
produce  a  certificate  that  his  name  had  been  erased  from  the  Hamilton 
book. 

And  on  the  next  day  they  refused  the  votes  on  this  ground  of  a  cer- 
t^iin  number  of  persons  ;  Johnson  says  of  154,  and  he  gave  a  list  of  160 
names,  six  of  whom  he  says  were  allowed  to  vote  (page  75,  Record) ; 
Lamb,  page  78,  testifies  that  be  finds  all  the  names  on  the  list  on  the 
registration  books  of  Goose  Nest  precinct  marked  challenged  and  rejected 
except  thirteen,  oile  of  whom  voted,  and  that  he  finds  all  these  name^ 
on  the  registration  book  of  Hamilton  precinct  except  21.  As  these  21 
may  not  include  the  13  names  of  the  list  on  the  Goose  Nest  books,  it  is 
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Beccessarj  to  deduct  the  sum  of  21  and  13,  to  wit,  34  from  154^  leaviii| 
120  names,  which  must  have  been  on  the  registration  books  of  bot£ 
Ck)ose  Nest  and  Hamilton  precincts,  and  which  were  marked  challenged 
and  rejected  on  the  registration  book  of  Goose  Nest  precinct.  Johnson 
swears  that  these  all  tendered  votes  for  Martin  as  Eepresentative,  and 
were  rejected  on  the  ground  that  they  did  not  produce  a  certificate  that 
their  names  had  been  erased  from  the  registration  books  of  Hamilton 
precinct,  and  this  is  confirmed  by  other  witnesses. 

On  the  night  preceding  the  election,  and  aft^r  the  judges  at  Goose 
Kest  had  rendered  their  above  decision,  J.  T.  Hyman,  a  Democrat,  thi 
registrar  at  Goose  Nest,  in  company  with  one  J.  T.  Weldo,  the  person 
who  had  called  the  attention  of  the  judges  to  the  said  twelfth  section, 
and  one  Boyle,  went  to  Hamilton  precinct  and  asked  the  Hamilton 
registrar  to  issue  the  required  certificates  of  erasure  to  a  number  ol 
electors,  most  of  whose  names  were  upon  a  list  presented  by  them,  com- 
prising between  one  and  two  hundred  names,  for  which  electors  the 
required  certificates  were  issued  by  the  Hamilton  registrar,  taking  until 
about  10  o'clock  that  night  to  get  through  the  list.  Besides  these, 
about  a  dozen  electors  applied  in  person  for  such  certificates  and  obtained 
them.  Hyman,  the  registrar  at  Goose  Nest,  before  12  o'clock  that  night, 
marked  the  word  **  certificate^  opposite  the  names  of  the  above-named 
electors  in  his  registration  book,  and  opposite  the  names  of  the  othei 
electors,  whose  names  had  been  transferred  to  his  book  from  the  Hamr 
ilton  book,  he  placed  a  cross  mark.  Those  whose  names  were  marked 
opposite  with  the  word  "certificate  ^  were  allowed  to  vote  next  d^y,  and 
those  marked  with  a  cross  were  refused,  singly,  as  each  presented  hifl 
ballot. 

The  electors  so  refused  their  votes  then  applied  on  election  day, 
through  one  W.  A.  Johnson,  an  elector,  to  the  registrar  of  Uamiltoii 
precinct  for  the  certificates  required,  and  the  said  registrar  refused  to 
give  them  the  certificates  (page  75). 

These  electors  were  the  same  persons  who  had  tendered  their  votes 
for  Martin  as  Representative  in  Congress. 

Upon  this  state  of  facts  the  contestee  contends  that  he  is  entitled  to 
have  counted  for  him  the  votes  thus  ott'ered  and  illegally  refused;  or, 
to  have  rejected  the  ISli  majority  already  counted  for  the  contestant  at 
this  precinct  on  these  grounds : 

I.  Unless  the  transfer  of  the  names  of  electors  at  this  precinct  from  the  registratioii 
book  of  Hamilton  to  the  registration  book  of  Goose  Nest  wan  valid  as  a  registration 
without  any  personal  act  on  the  part  of  electors,  no  one  of  these  electors  was  legally 
registered  at  the  precinct ;  for  it  is  not  in  evidence  that  any  one  applied  in  i^ereon  to 
be  registered  and  took  the  required  oath.  The  fact  that  an  oath  is  required  an  a  pre- 
requisite to  registration  makea  registratum  a  personal  act,  which  cannot  l*e  performed 
bv  proxy.  If,  as  contended  by  contestant,  a  certificate  of  removal  of  rosideuce  from 
iJamilton  precinct  and  erasure  from  the  registration  book  of  that  precinct  was  a  pre- 
requisite to  registration  in  Goose  Nest  precinct,  then,  under  section  12  of  the  North 
Carolina  election  law,  such  certificate  was  required  to  be  presented  in  person  previom 
to  le^stration  anew  at  Goose  Nest ;  and  the  law  expressly  requires  that  such  pree- 
entation  shall  be  accompanied  with  the  oath  of  the  elector  that  he  is  the  identical 

fierson  named  in  the  certificate,  and  also  by  the  ceneral  oath  set  forth  iu  section  V2. 
t  is  not  pretended  that  any  of  the  electors  for  whom  such  certificates  were  taken  out 
present«d  them  in  person  or  took  the  require<l  oaths.  Indeed,  the  contrary  appears. 
(See  Record,  page  71.)  And  it  does  not  appear  that  those  for  whom  certiticHtes  were 
taken  out  by  proxy  either  authorized  the  application  for  them  or  even  knew  that  the 
certificates  had  been  applied  for  or  taken  out  for  them  until  informed  of  the  lact  at 
the  polls. 

II.  If  such  certificates  were  a  prerequisite  to  registration,  then  the  granting  oi 
them  on  the  day  '^f  election  would  have  entitled  the  holders  toYegister  on  tbat  day, 
because  they  would  in  that  case^' become  on  that  day  entitled  to  register,"  as  re- 
quired in  the  thirteenth  section  of  the  election  laws  of  North  Carolina. 
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III.  The  application  for  these  certificates,  made  for  these  electors  on  the  day'-4>f 
eleetioD,  and  refased,  was  a  complete  complianoe,  on  their  part,  with  the  requirements 
of  the  law  as  interpreted  hy  the  jndges  or  election,  and  entitled  them  to  vote  as  fully 
a#  it  the  certificates  had. been  granted  and  they  duly  registered.    See  act  of  May  31, 
1870,  sec.  3  (U.  8.  Statutes  at  Large,  vol.  17,  p.  140). 

IV.  But  really  these  certificates  were  not  necessary  at  all,  and  the^  were  not  even 
authorized  to  be  issued  under  the  twelfth  section  of  the  North  Carolina  election  law. 
It  is  evident  that  the  twelfth  section  was  meant  only  for  such  electors  as  should  change 
their  reHdenoe  from  one  township  or  precinct  to  another;  and  therefore  has  no  refer- 
ence to  the  case  in  hand,  where  none  of  the  electors  in  question  had  changed  their 
reaidenoe.  This  is  plain  from  the  fact  that  each  certificate  is  required  to  btate  that 
**tbe  elector  haa  removed  from  the  said  township  or  precinct."  It  is  still  plainer 
from  the  fact  that  such  certificates  were  only  for  the  purpose  of  enabling  registered 
voters  who  had  removed  'ito  register  again  in  another  ward,  precinct,  or  township.*' 
Bat  their  registration  at  Goose  Nest  had  already  been  completed  under  sec.  6  of  the 
Horth  Carolina  law,  the  proceeding  under  which  section  is  declared  to  be  for  the  ex- 
press purpose  of  not  '*  requiring  such  electors  to  be  registered  anew.*' 

We  think  the  last  ground  at  least  is  well  taken,  and  that  the  statute 
«o  fax  as  a  certificate  is  concerned  has  no  application  to  such  a  case  as 
this  is.  The  certificate  required  is  '^  a  certificate  of  the  registrar  of  the 
former  township,  ward,  or  precinct  that  said  elector  has  removed  from 
said  township,  ward,  or  precinct,  and  that  his  name  has  been  erased 
:firom  the  registration  books  of  the  ward,  township,  or  precinct  from 
which  he  has  removed^  None  of  these  electors  whose  votes  were  re- 
losed  had  removed  from  any  precinct,  but  by  the  re-establish inent  of 
X^oose  Nest  precinct,  without  any  removal  on  their  part,  they  became 
resident  in  that  precinct,  and  as  the  registrar  had  properly  put  their 
names  on  the  registration  books  of  Goose  Nest  pursuant  to  section  6  of 
the  act  of  March  12,  1877,  we  think  their  votes  should  have  been  re- 
oeived,  and  having  been  illegally  rejected  should  now  be  counted,  and 
we  find  the  number  to  have  been  at  least  120,  which  should  be  added  to 
Mr.  Martin's  vote. 

RKSULT. 

Harlin's  returned  plurality 51 

Jldd  plurality  for  Martin  in  Salem  precinct,  not  counted 135 

-Add  votes  rejected  in  Goose  Nest  precinct,  at  least 120 

306 
Cabtract  Yeates's  plurali ty  in  Providence  Township,  not  counted 3$> 

Martin's  plurality 367 

If  to  this  is  added  the  votes  cast  for  Mr.  Martin  in  Merry  Hill  pre- 
cinct, and  rejected,  to  wit,  108,  the  plurality  of  Mr.  Martin  is  375. 
We  recommend  the  passage  of  the  following  resolutions : 
Rnolved,  That  Joseph  J.  Martin,  the  sitting  member,  is  entitled  to 
his  seat  in  this  House  as  a  Representative  in  the  Forty-sixth  Congress 
from  the  first  Congressional  district  of  North  Carolina. 

jResolvedj  That  Jesse  J.  Yeates  is  not  entitled  to  a  seat  in  this  House 
aa  a  Representative  in  the  Forty-sixth  Congress  from  the  first  Congres- 
sional district  of  North  Carolina. 

W.  A.  FIELD. 

J.  WARREN  KEIFBR. 

J.  H.  CAMP. 

B.  OVERTON,  Jk. 

W.  H.  CALKINS. 
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ANDREW  G.  CURTIN  vs.  SBTH  H.  YOCUM. 

Twentieth  Congressional  District  of  Pennsylvania. 

Tlie  principal  question  in  this  cane  is  whether  all  the  clauseH  in  the  new  constitatioa 
and  laws  of  Pennsylvania  relating  to  '^  suffrage  and  eleotiotiFy*' and  eapeoialij 
those  prescribing  the  qualitications  of  electors,  are  mandatory,  and  therefore  ooi 
to  be  deviated  from  in  any  particular,  or  whether  some  of  them  are  mandatory 
and  others  directory  merely 

HM,  That  the  provisions  of  the  constitution  (Pf>nnRylvania)  relating  to  the  registry 
of  voters  is  not  mandatory  in  ^io  far  as  it  affects  the  right  of  a  non-registered  voter 
to  vote,  if  he  is  otherwise  qualified,  the  constitution  providing :  *'  But  no  eleotor 
shall  be  deprived  of  the  privilege  of  voting  by  reason  of  his  name  not  being  reg- 
istered." 

HM,  That  the  election  law  requiring  a  qualified  eleotor  to  produce  his  own  affidavit 
and  that  of  a  voterof  his  election  district  to  his  qualitications  is  directory  merely. 
If  the  elector  refuses  to  comply  ou  being  requested,  the  vote  should  be  refUsed, 
because  he  refuses  to  obey  a  reasonable  regulation,  and  he  hurts  no  one  bnt  him- 
self. But  if  he  is  allowed  to  vote  without  being  required  to  file  the  affldavila, 
and  is  otherwise  qualified,  his  vote  is  not  an  illegal  one. 

JSr#Id,  TiKkt  where  the  law  requires  several  acts  to  be  done  by  the  officers  of  eleotioa, 
as  (1 )  to  ascertain  whether  a  party  offering  to  vote  was  registered ;  if  he  was  net^ 
(2)  to  reiiuire  an  affidavit  of  himself  and  a  registered  voter ;  (3)  to  see  that  it  was 
Aubscribed  and  sworn ;  and  (4)  to  keep  it  till  the  election  was  over,  and  then  re- 
turn it  to  the  prothonotary's  office  with  certain  other  papers,  and  the  last  act  was 
not  performed,  does  not  show  that  the  rest  were  left  undone,  nor  must  they  be 
sumed  not  to  have  required  the  affidavit-s  at  all. 

The  House  adopted  the^minority  report  May  11,  1880. 


Mr.  Calkins  submitted  the  following  as  the 

VIEWS    OF    THE    MINORITY: 

It  was  admitted  in  argument  in  this  case  that*one  of  the  oontxollin 
questions  is  whether  all  the  clauses  in  the  new  constitution  and  la 
of  Pennsylvania  relating  to  '^  suffrage  and  elections,"  and  espedall, 
those  prescribing  the  qualifications  of  electors,  are  mandatory,  and 
fore  not  to  be  deviated  from  in  any  particular,  or  whether  some  of  th< 
are  mandatory  and  others  directory  merely. 

The  qualifications  under  the  constitution  are — 

Akticlk  VIII. 

Bkction  1.  Every  male  citizeu  twouty-one  years  of  a^e,  posaeeeing  the  foUowii^    -^ 
qualifications,  shall  be  entitled  to  vote  at  all  elections:. 

First.  He  shall  have  been  a  citizen  of  the  United  States  at  least  one  month. 

Second.  He  shall  have  resided  in  the  State  oue  year  (or  if,  having  pievloiialy 
a  qualified  elector  or  native-born  citizeu  of  the  State,  he  shall  have  remoredtfaAi 
and  returned,  then  six  mouths)  immediately  preceding  the  election. 

Third.  He  shall  have  resided  in  the  election  district  where  he  shall  ofler  to 
least  two  months  immediately  preceding  the  election. 

Fourth.  If  twenty-two  years  of  age  or  upwards,  he  shall  have  paid  within  two , 
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a  State  and  county  tax,  which  shall  have  boeu  a8«*es3ed  at  lea^t  two  months  and  paid 
at  least  one  month  before  the  election. 

These  are  the  qualifications  of  voters  as  determined  and  fixed  in  the 
orp:auic  law  ot  Pennsylvania,  and  are  not  in  conflict  with  section  2,  ar- 
ticle 1,  of  the  Constitution  of  the  United  States,  which  provides  that— 

g^The  House  of  Representatives  shall  be  composed  of  members  chosen  every  second 
year  by  the  people  of  tho  several  States;  and  the  electorsin  each  State  shall  iiave  the 
qualifications  requisite  for  the  most  numerous  branch  of  the  State  legislature. 

It  will  be  seen  that  these  qualifications  are  five  in  number,  and  all 
])ertain  to  the  person  of  the  voter. 

They  are  personal  qualifications,  namely:  First,  age;  second,  United 
States  citizenship;  third.  State  residence;  fourth,  election  district  or 
precinct  residence;  fifth,  payment  of  taxes. 

We  are  free  to  admit  that  no  person  is  a  qualified  voter  who  does  not 
combine  in  himself  all  these  prerequisites;  that  the  provisions  of  the 
constitution  in  relation  thereto  are  imperative,  and  are  not  to  be  de- 
parted from.  As  no  question  which  can  aftect  the  result  in  this  case 
arises  under  any  of  these  clauses,  we  pass  to  another  question,  which  is 
more  diflftcult  to  solve,  and  one  not  free  from  conflict  and  doubt.  It  is 
this  :  Are  the  constitution  and  laws  of  Pennsylvania  on  the  subject  of 
registration  imperative  and  mandatory!  The  constitutional  provision 
is  as  follows : 

Article  VIII. 

Sec.  4.  All  election'^  by  tlie  citizens  shall  be  by  ballot.  Every  ballot  vot;e<l  shall 
l>e  numbered  in  the  order  in  which  if;  shall  be  received,  and  the  number  recorded  by 
"t:lio  election  officers  on  the  list  of  voters,  opposite  the  name  of  the  elector  who  pre- 
sents the  ballot.  Any  elector  may  write  his  name  npon  his  ticket,  or  cause  the  same 
"to  be  written  thereon,  and  attested  by  a  citizen  of  the  district.  The  election  officers 
idhall  be  sworn  or  affirmed  not  to  disclose  how  any  elector  shall  have  voted,  unless  re- 
<^aire<l  to  do  so  as  a  witness  in  a  judicial  proceeding. 

Sec.  1.  All  laws  regiilatin<;  the  holding  of  elections  by  the  citizens,  or  for  the  regis- 
t"  ration  of  electors,  shall  be  uniform  throughout  the  State;  but  no  elector  shall  be  de- 
X>rived  of  the  privilege  of  voting  by  reason  of  his  name  not  being  registered. 

The  foregoing  two  sections  of  the  constitution  comprise  all  that  is 
necessary  to  quote  in  this  connection.  The  law  passed  to  carry  out  the 
s^bove  provisions,  so  far  as  is  necessary  to  notice,  will  appear  as  we  pro- 
gress in  this  investigation. 

The  first  section  of  the  law  relates  to  the  duties  of  the  assessors  in 
xiiaking  registry  lists  and  returning  them  to  the  county  commissiouerB, 
netting  aside  a  time  for  revision  before  them.  It  also  provides  the 
machinery  for  carrying  on  the  election.  This  is  true  also  of  the  next 
preceding  sections  down  to  and  including  section  9. 

Section  10  of  the  registry  law  under  consideration  refers  to  non- regis- 
t:ered  voters.    We  deem  it  proper  to  set  it  out  in  full. 

On  the  day  of  election  any  person  whose  name  shall  not  appear  on  the  registry  of 
voters,  and  who  claims  the  right  to  vote  at  said  election,  shall  produce  at  least  one 
^^aalified  voter  of  the  district  in  which  he  claims  to  be  a  voter  for  the  period  of  at 
least  two  months  immediately  preceding  said  election,  which  witness  shall  be  sworn 
^r  affirmed,  and  subscribe  a  written  or  partly  written  and  partly  printed  affidavit  to 
^he  facts  stated  by  him,  which  affidavit  shall  detine  clearly  where  the  residence  is 
of  the  person  so  claiming  to  be  a  voter ;  and  the  person  so  claiming  the  right  to  vote 
«ball  also  take  and  subscribe  a  written  or  partly  written  and  partly  printed  affidavit, 
stating  to  the  best  of  his  knowledge  and  belief  when  and  where  he  was  bom ;  that 
lie  has  been  a  citizen  of  the  United  States  for  one  month,  and  of  the  Commonwealth 
of  Pennsylvania  ;  that  he  has  resided  in  the  Commonwealth  one  year,  or  if  formerly  a 
qualified  elector,  or  a  native-born  citizen  thereof,  and  has  removed  therefrom  and 
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returned,  that  he  has  resided  therein  six  months  uext  preceding  said  election ;  that'he 
has  resided  in  the  district  in  which  he  claims  to  be  a  voter  for  the  period  of  at  least 
two  months  immediatelj'  preceding  8ai<i  elc-tiou  ;  that  he  luis  not  moved  into  the 
district  for  the  purpose  ot  voting  therein ;  that  he  has,  if  twenty-two  years  of  age, 
or  upwards,  paid  a  State  or  county  tax  within  two  years,  which  was  assessed  at  least 
two  months  und  paid  at  least  one  month  before  the  election.  ^#1^ 

The  said  affidavit  shall  also  state  when  and  where  the  tax  claimed  to  be  paid  bj 
the  affidavit  was  assessed,  and  when  and  where  and  to  whom  paid ;  and  the  tax  re- 
ceipt therefor  shall  bo  produced  for  examination,  unless  the  affiant  shall  state  in  bin 
affidavit  that  it  has  been  lost  or  destroyed,  or  that  ho  never  received  any;  and.  if  a 
naturalized  citizen,  shall  also  state,  when,  where,  and  by  what  court  be  was  natural- 
ized, and  shall  also  produce  his  certitlcate  of  naturalization  for  examination.  But  if 
the  person  so  claiming  the  right  t^)  vote  shall  take  and  subscribe  an  affidavit  that  he 
is  a  native-born  citizen  of  the  United  States,  or  if  bom  elsewhere  shall  state  the  fact 
in  his  affidavit,  and  shall  produce  evidence  that  he  has  been  naturalized  or  that 
he  IS  entitled  to  citizenship  by  reason  of  his  father's  naturalization  ;  and  shall  further 
state  in  his  affidavit  that  lie  is,  at  the  time  of  making  the  affidavit,  of  the  age  of 
twenty-one  and  under  twenty-two  years ;  that  he  has  been  a  citizen  of  the  United 
States  one  month  and  has  resided  in  tlie  State  one  year  ;  or  if  a  native-bom  citizen 
of  the  State  and  removed  therefrom  and  returned,  that  he  has  resided  therein  six 
months  next  preceding  said  election,  and  in  the  election  district  two  months  imme* 
diately  preceding  said  election,  he  shall  be  entitled  to  vote  although  he  shall  not  have 
paid  taxes. 

The  said  affidavits  of  all  persons  making  such  claims,  and  the  affidavits  of  the  wit- 
nesses to  their  residence,  shall  be  preserved  by  the  election  board,  and  at  the  close 
of  the  election  they  shall  be  inclosed  with  the  list  of  voters,  tally-list,  and  other  papers 
required  by  law  to  be  tiled  by  the  return  judge  with  the  prothonotary,  and  shall  re- 
main on  file  therewith  in  the  prothonotary 's  office,  subject  to  examination  as  other 
election  papers  are.  If  the  election  officers  shall  find  that  the  applicant  possesses  all 
the  legal  qualifications  of  a  vot^r  he  shall  be  permitted  to  vote,  and  his  name  shall 
be  added  to  the  list  of  taxables  by  the  election  officers,  the  word  "  tax"  being  added 
when  the  claimant  claims  to  vote  on  tax,  and  the  word  ''age''  when  he  claims  to 
vote  on  age;  the  same  words  being  added  by  the  clerks  in  each  case  respectively  on 
the  lists  of  persons  voting  at  such  elections. 

Sectious  11  aud  12  of  the  act  provide  penalties  for  the  failure  of  any 
of  the  election  officers  to  perform  their  duties. 

The  remaining  sectious  of  the  law  provide  for  the  counting  of  the 
vote,  the  return,  and  the  manner  of  preserving  the  papers,  ballots,  &c,j 
in  short,  provides  the  machinery  for  carrying  out  the  will  of  the  people 
as  expressed  through  the  ballot-box.  Other  provisions  of  the  law  will 
be  adverted  to  as  they  arise. 

Having  brought  to  the  notice  of  the  House  the  constitutional  provis- 
ions, and  the  law  passed  by  the  general  assembly  of  the  SUite  of  Penn- 
sylvania to  carry  it  into  effect,  it  is  proper  to  call  attention  to  the  con- 
struction thereof  as  contended  for  by  the  parties  to  the  contest,  so  far 
as  they  affect  the  present  question. 

It  is  assumed  by  contestant,  and  we  believe,  found  to  be  true  by  the 
majority  of  the  committee  that  it  is  proven  that  1,000  and  upwards  of 
non-registered  electors,  voted  at  the  election  at  which  contestant  and 
contestee  were  opposing  candidates.  We  cannot  acquiesce  in  this  find- 
ing, as  we  believe  the  evidence  does  not  support  this  view,  and  we  will 
discuss  this  branch  of  the  case  at  the  proper  time.  But  assuming  the 
facts  to  be  as  stated,  we  must  dissent  from  the  conclusion  ot  law  arrived 
at  by  our  associates.  We  do  not  believe  that  the  provisions  of  the  con- 
stitution relating  to  the  registry  of  voters  is  mandatory  in  so  far  as  it 
affects  the  right  of  a  non-registered  voter  to  vote  if  he  is  otherwise 
qualified.  The  chuise  of  the  constitution  in  terms  excludes  any  such 
conclusion.  The  words  *'  but  no  elector  shall  be  deprived  of  the  priv- 
ilege of  voting  by  reason  of  his  name  not  being  registered,"  found  in 
section  1,  article  8,  to  my  mind^  settles  the  question.  They  are  plain, 
and  admit  of  but  one  interpretation,  and  applying  the  acknowledgea 
rule  to  them  that  the  ordinary  import  of  words  shall  be  taken  to  be 
tbeir  meaning,  leaves  no  room  for  doubt. 
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But  the  law  passed  to  carry  out  the  section  seems  to  be  imperative^ 
and  it  is  a  matter  of  some  difficulty  to  decide  whether  it  is  repugnaut 
to  that  clause  which  would  seem  to  limit  the  power  of  the  legislature  to 
disfranchise  an  elector  for  nonregistration  who  is  otherwise  qualified. 
Now,  we  admit  that  registry  laws  are  salutary,  and  ought  to  be  main- 
tained in  all  proi)er  cases  and  by  all  proper  methods.  But  to  maintain 
them  constitutional  restrictions  must  not  be  disregarded. 

The  foregoing  clause  of  the  constitution  is,  in  our  judgment,  a  limita- 
tion on  the  power  of  the  legislature  of  the  State,  and  it  cannot  pass  a 
registry  law  whereby  a  voter  shall  be  deprived  of  suffrage,  if  otherwise 
qualified,  by  reason  of  non-registration.  This,  it  seems  to  us,  was  the 
very  purpose  of  the  clause.  If  left  out  the  section  would  be  perfect. 
It  was  to  prevent  the  legislature  from  disfranchising  qualified  voter* 
that  it  was  inserted. 

The  new  constitution  of  Pennsylvania  was  made  whilst  all  the  adju- 
dicated cases  respecting  the  old  constitution,  and  the  laws  passed  there- 
under, were  in  full  force,  and  well  known  to  the  members  composing 
the  constitutional  convention.     It  must  be  conclusively  presumed  that 
it  was  in  the  light  of  these  past  judicial  constructions  that  the  conven- 
tion acted  in  framing  the  new  constitution,  and  in  all  cases  where  the 
provisions  of  the  old  were  adequate  they  were  ingrafted  into  the  new; 
bat  where  they  had  been  found  to  be  deficient,  and  did  not  meet  the 
^\\l  or  wish  of  the  people,  they  were  taken  down,  altered,  or  amended. 
A  glance  at  the  constitution  of  1838  and  its  amendments  shows  that 
it  was  silent  as  to  registry  laws.     Article  3,  sections  1,  2,  and  3,  of  the 
old  coUvStitution  are  among  the  changed  and  altered  provisions  of  the 
new,  and  it  must  be  presumed  that  the  old  constitution,  and  the  judicial 
constructions  given  it  on  the  subject  of  suffrage  and  elections,  were  not 
in  harmony  with  the  sentiment  of  the  people  of  the  State.     Hence  the 
provisions  relating  to  registration.     This  is  the  only  material  change 
made.    In  view  of  this,  the  act  of  1830,  section  65  et  neq,,  referred  to  iu 
the  majority  report,  is  not  in  point,  and  can  have  no  weight  in  deter- 
mining the  question  before  us,  because  the  whole  power  relating  to 
registration  under  the  old  constitution  resided  in  the  legislature;  it  was 
unrestricted  by  constitutional  barriers ;  if  it  saw  fit — as  it  did — to  make 
an  imperative  registration  law,  there  was  no  limitation  on  its  power 
under  the  constitution  of  1838.    This  was  held  in  the  case  of  Patterson 
V8.  Barlow  (GO  Penn.  St.  Rep.,  54);  this  case  expressely  overrules  Page 
cs,  Allen  (58  Penn.  St.  Rep.,  338),  holding  otherwise. 

In  the  case  of  Patterson  cs.  Barlow,  supra,  the  supreme  court  of  the 
State  held  the  rule  announced  by  Chief  Justice  Shaw,  of  Massachusetts, 
in  the  case  of  Capon  vs.  Foster  (12  Pick.,  485),  namely,  that  an  imper- 
ative registration  law,  not  forbidden  by  the  constitution,  was  a  reason- 
able regulation,  under  which  the  right  to  vote  might  be  exercised,  and 
was  not  therefore  an  additional  test  to  the  qualification  of  electors. 
(See  Brightly  C(>nteste<l  Election  Cases,  No.  2,  page  51,  note  — .) 

The  new  constitution  expressly  fixes  and  determines  the  right  of  all 
qualified  non-registered  voters  to  vote,  by  saying,  "But  no  elector  shall 
be  deprived  of  the  privilege  of  voting  by  reason  of  his  name  not  being 
registered."  We  therefore  conclude  that  all  provisions  of  the  law  set  out 
in  the  majority  report,  and  cited  in  this,  so  far  as  it  attempts  (if  that  is 
held  to  be  its  proper  construction)  to  hold  the  elector  responsible  for 
the  act  or  omission  of  election  officers,  regarding  registration,  or  so  far 
as  it  restricts  his  right  to  vote,  if  he  is  otherwise  qualified,  is  an  addi- 
tional test  of  his  right  to  vote,  is  repugnant  to  that  sacred  privilege  re- 
served to  each  citizen,  so  aptly  expressed  in  the  very  words  of  the  con- 
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stitution,  that  he  shall  not  be  '■'deprived  of  the  privilege  of  voting  by 
reason  of  his  name  not  being  registered.- ■  This  is  but  a  declaration  of  a 
fundamental  principle  laid  down  in  every  text-book  by  every  re.spe<5t- 
able  writer,  and  recognized  by  all  the  courts  in  the  land.  Judge  Gooley 
expresses  it  tersely  and  strongly,  as  follows : 

Tbat  one  eutitled  to  voto  shall  not  be  deprived  of  the  privilege  by  the  action  of  th<i 
authorities  is  a  fundamental  principle.     (Cooley's  Con.  Lim.,  page  (51G. ) 

All  the  cases  cited  to  the  contrary  are  where  either  the  constitution 
has  in  ti*nns  made  registration  imperative  anrf  jurisdictional,  or  where 
the  legishiture,  in  the  exercise  of  an  unrestrained  and  unrestricted  power, 
has  enacted  laws  of  the  same  import.  (See  Brightly's  Lead.  Cases  on 
Elections,  6:3,  note,  supra,)  In  this  view  of  the  case  the  registfration  laws 
passed  in  aid  of  the  constitution  must  be  construed  to  be  directory 
merely,  so  far  as  they  touch  the  right  of  the  voter  to  exercise  the  right 
of  suffrage.  By  giving  them  this  construct  ion  they  can  stand  untouched, 
as  not  being  in  conflict  with  the  constitution,  and  the  wise  and  just  pro- 
visions of  the  registry  law  be  maintained  5  the  penal  clauses  can  be  en- 
forced against  the  officers  of  election,  and  all  the  checks  and  safeguards 
which  they  were  int-ended  to  throw  around  the  ballot  can  thus  be  rigidly 
enforced.     (See  State  vh.  Smith,  67  Maine,  328.) 

We  regard  section  10  of  the  election  law  of  Pennsylvania,  supray^oi^LT 
as  it  recpiires  a  qualified  elector  to  i)roduce  his  own  affidavit  and  that 
of  a  voter  of  his  election  district  to  his  qualifications,  directory  merely, 
and  in  the  nature  of  a  law  to  authorize  the  board  of  election,  on  the  day 
of  election,  while  it  is  being  held,  to  correct  the  registry  lists  thereto- 
fore furnished  them  by  the  county  commissioners,  by  adding  the  names 
of  qualified  voters  thereto  who  may  have  been  unintentionally  omitted. 
The  registry  lists  and  poll-lists  will  then  agree.  It  is  the  duty  of  the 
election  officers  to  comply  with  this  law.  It  is  imperative  on  them,  and 
if  they  fail  they  subject  themselves  to  the  penalties  provided  in  section 
12  of  the  registry  law.  But  to  allow  a  non  registered  voter  to  vote  with- 
out requiring  him  to  comply  with  the  law,  if  he  is  otherwise  qualified,  is 
quite  a  different  question.  If  he  refuses  to  comply  on  being  requested, 
then  it  is  clearly  the  duty  of  the  officers  to  refuse  his  vote,  because 
he  refuses  to  obey  a  reasonable  regulation  prescribed  by  the  legislature, 
and  he  hurts  no  tne  but  himself.  But  if  he  is  allowed  to  vote  without 
being  required  to  file  the  affidavits,  and  is  otherwise  qualified,  his  vote 
is  not  an  illegal  one.  The  officers  of  election  have  simply  failed  to  take 
and  preserve  the  evidence  which  the  law  requires  of  them  ;  but  the  fail- 
ure on  their  part  to  take  and  preserve  this  evidence  does  not  reach  the 
qualification  of  the  voter.  Nor  do  we  believe  the  coui-t^  will  bold  any 
such  doctrine,  for  it  would  be  equivalent  to  holding  the  evidence  of  a 
fact  superior  to  the  fact  itself. 

We  think  this  question,  under  the  present  constitution  and  laws  of 
Pennsylvania,  not  an  open  one.  The  highest  court  of  judicature  of  the 
State  has  decided  it;  at  least  it  has  given  a  construction  to  that  part 
of  the  new  constitution  under  consideration,  and  we  quote  therefrom: 

The  State  constitution,  article  8,  section  1,  gives  to  every  citizen  possessiug  the 
qualifications  prescribed  the  right  to  vote;  and  section  7  of  the  same  article  provides 
that  no  elector  shall  be  deprived  of  the  privilege  of  voting  by  reason  of  his  name  not 
being  registered.  To  disfranchise  all  the  voters  of  the  township,  as  we  are  atdced  to 
do  in  this  petition,  the  facts  on  which  we  are  required  to  act  should  show  a  case  trt% 
from  legal  doubt.  If  we  by  our  decision  should  permit  the  carelessness,  or  even  the 
fraud,  of  officers  whose  duty  it  is  to  furnish  a  list  of  voters  at  the  elections  to  defeat 
the  election  and  deprive  the  people  of  the  county  of  the  officer  who  was  elected  by  a 
majority  of  their  votes,  we  would  thus  make  the  people  suffer  for  an  act  in  which  they 
did  not  participate  and  which  they  did  not  sanction.    In  so  doing,  instead  of  paniah- 
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ingan  officer  for  the  violation  of  the  election  law,  we  practically  pnniah  the  voters  of  the 
eounty  by  defoating  their  choice  of  a  county  officer  as  declared  at  the  election.  A  de- 
cision of  this  kind  wonld  be  fraught  with  danger,  by  inviting  nnscrnpulous  or  un- 
principled persons  on  the  eve  of  an  important  idection  t-o  secrete  or  destroy  the  list  of 
Toters  or  other  important  papers  in  a  township  in  which  the  majority  may  determine 
the  result  in  the  county.  Rules  applicable  to  contested  elections,  like  other  legal 
roles,  must  be  uniform,  and  the  results  and  consequences  of  decisions  therefore  dc- 
lermine  their  correctness.     (Wheelock's  case,  I  Norris,  297-9.) 

Wecannotagree  with  the  majority  of  the  committee  in  their  deductions 
from  this  case.  We  cannot  agree  either  that  it  is  shown  by  the  evidence 
in  the  case  at  bar  that  tlie  voters  were  themselves  at  fault.  I  challenge 
the  correctness  of  this  finding.  The  fact  is,  there  is  nothing  shown  in 
the  evidence  that  any  considerable  number  of  voters  were  in  fault  at 
all ;  but  the  case  stands  on  evidence  of  this  kind.  The  registry  lists  of 
several  voting  precincts  are  introduced  in  evidence,  and  tlien  the  poll- 
hsts.  All  the  names  appearing  on  the  poll-lists,  and  not  on  the  registry 
list^,  are  set  down  and  claimed  to  be  illegal.  In  this  way  the  1,000  and 
ipwards  non-registered  voters  are  made  up.  And  we  undertake  to  main- 
tain that  under  the  evidence,  after  all  fraudulent  votes  absolutely 
proven  as  having  been  thrown  for  each  of  the  parties  are  taken  from 
their  returned  vote,  the  result  will  not  vary  far  from  the  returned  ma- 
jority for  con  tes  tee.  So  that  the  question  turns  on  the  non- registered 
votes  proven  as  we  have  above  stated. 

Wheelock's  case  was  much  stronger,  for,  after  reciting  in  his  petition 
that  the  commissioners   had  failed  in  their  duty  in  not  sending  the 
registry  list  t^o  the  election  officers  in  Freehold  Township  (upon  which 
statement  we  infer  the  recitals  in  the  majority  report  are  predicated),  ho 
goes  on  to  recite  another  v^ery  important  fact,  which  is  overlooked  seem- 
ingly in  the  statement  of  the  majority,  which  is,  "  Nor  was  there  then  any 
registry  of  voters  present  at  the  same,  whereby  the  names  of  the  resident 
texables  and  vot<  rs  of  said  district  could  be  ascertained."    (Wheelock's 
case,  page  298.)    This  petition  was  demurred  to,  and  all  the  tacts  stated 
^ere  of  course  taken  on  demurrer  to  be  true.     Yet  the  court  say  that, 
although  there  was  no  registry  list  at  the  polls  or  elsewhere,  so  far  as 
appears,  the  people  must  not  be  punished  for  the  failure  of  the  officers  to 
do  their  duty;  that  the  clause  '^no  voter  shall  be  deprived  of  the  priv- 
ilege of  voting  by  reason  of  his  name  not  being  registered''  protects  all 
legal  voters  in  the  right  of  suffrage;  and  the  inference  to  our  mind  is 
irresistible,  under  this  decision,  that  he  is  not  even  prima  facie  an  illegal 
voter  because  of  non  registration. 

The  contestant  assumes  that  having  shown  a  discrepancy  between 
%he  registry  lists  and  the  poll-lists,  and  the  further  fact  that  affidavits 
^ere  not  on  file  in  the  prothonotary's  office  corresponding  to  the  excess 
of  names  on  the  poll-lists,  therefore  all  persons  thus  voting  were 
jprima  facie  illegal  voters.  In  other  words,  that  it  must  be  presumed 
tXae  officers  of  election  failed  to  perform  all  their  duties  by  the  failure  to 
return  affidavits  of  non -registered  voters  to  the  prothonotary's  office. 

The  rule  of  law  is  that  a  public  officer  is  presumed  to  do  his  duty  the 
contrary  not  ap]>earing.  Under  the  law  there  were  several  acts  required 
to  be  (lone  by  the  officers.  The  first  one  was  to  ascertain  whether  a 
person  offering  to  vote  was  registered;  if  he  was  not,  to  require  an  affi- 
davit of  himself  and  also  of  a  registered  voter  to  certain  facts ;  to  see 
that  it  was  subscribed  and  sworn ;  to  take  and  keep  it  till  the  election 
was  over,  and  then  return  it  to  the  prothonotary's  office  with  certain 
other  papers.  To  show  that  the  last  act  was  not  performed  d(  es  not 
«how  that  the  rest  were  left  undone,  or  that  proof  of  failure  in  this  one 
particular  is  proof  of  a  failure  in  all.     It  doubtless  does  overcome  the 
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presumption  a^  to  the  particular  act,  but  ve  doubt  whether  it  can  be  et- 
t^jnded  any  further.  We  are  not  ready  to  assent  to  the  proposition  that 
because  the  election  officers  failed  to  return  the  required  affidavits  to 
the  office  of  the  prothonotary,  therefore  they  must  be  presumed  not 
not  to  have  required  them  at  all. 

Happily,  however,  it  appears  in  the  testimony  submitted  that  in 
nearly  every  instance  direct  proof  was  made  that  the  officers  did  require 
the  affidavits,  but  that,  they  mistook  their  duty,  and,  instead  of  return- 
ing them  to  the  prothouotary's  office,  sealed  them  up  in  the  ballot-boxes 
with  the  tickets,  and  deposited  the  boxes  with  the  nearest  justice  of  the 
])eace  to  the  polling- place,  as  required  by  law. 

At  this  point  an  important  and  interesting  question  of  evidence  pre- 
sents itself,  namely,  a«  to  whether  the  burden  of  proof  shifts  from  the 
contestant  to  the  contestee  after  contestant  has  shown  prima  facie  a 
sufficient  number  of  illegal  votes  thrown  which  if  cast  for  cont^sstee 
would  wipe  out  his  majority. 

We  cannot  perceive  that  the  well-known  rule  contended  for  applies. 
To  illustrate  it  we  admit  that  in  a  case  where  A  is  sued  on  a  promissory 
note  by  B — plea,  payment.  To  support  his  plea  A  offers  proof  that  on 
the  day  of  or  a  day  subsequent  to  the  maturity  of  the  note  he  i>aid  B 
a  sum  of  money  equal  to  the  amount  due.  B  admits  the  receipt  of  the 
n)oney,  but  alleges  it  was  paid  for  another  purpose.  The  burden  now 
shifts  to  B,  and  he  must  show  by  preponderating  evidence  that  it  was 
a]>i>lied  on  some  other  <lebt  or  for  some  other  purpose  than  the  pay- 
ment of  the  note. 

But  the  declaration  in  contestant's  notice  is  that  the  contestee  i*e- 
ceived  a  sufficient  number  of  illegal  votes  to  more  than  counterbalance 
his  returned  majority.  Proof  that  tends  to  show  a  number  of  illegal 
votes  cast  in  excess  of  the  returned  majority  for  the  contestee  is  not  of 
itself  evidence  that  contestee  received  them.  It  does  not  even  raise  a 
presumption  to  that  effect;  and  when  contestee  is  disconnected  with 
such  vote — when  he  has  no  lot  or  part  in  bringing  it  about,  and  exerts 
no  influence  in  having  it  cast — he  certainly  cannot  be  placed  in  the  |)osi- 
tion  of  being  c(>mj>elled  to  prove  a  negative  in  order  to  maintain  his 
seat.  Such  a  doctrine  simply  overturns  all  rules  of  evidence.  We  can 
<*once,ive  of  cases  which  might  be  different,  but  these  cases  are  not  ap- 
l^licable  to  the  one  at  bar.  We  know  of  no  safer  rule  in  judicial  proceed- 
ings than  the  elementary  one  that  a  declarant  must  prove  the  material 
allegations  of  his  declaration,  by  a  prei>onderance  of  evidence.  Anything 
short  of  this  is  an  innovation  on  all  rules  of  evidence,  and  must  meet 
with  ilisfavor  in  all  courts  where  justice  is  meted  out. 

We  refer  now  to  a  very  important  fact  in  the  testimony.  On  exam- 
ination of  the  record  in  this  case  we  tind  that  over  the  date  of  Decem- 
ber 10,  1878,  W.  V,  Reber  certifies  to  having  served  the  contestee  with 
a  copy  of  the  notice  of  contest  in  this  case  (see  part  1,  page  30). 

On  the  8tli  of  January,  1S79,  the  contestant  accepted  service  of  con- 
testee's  answer  (see  i)art  1,  page  108) ;  this  would  leave  22  daysm  Jan- 
uary and  18  days  in  February  for  contestant  to  take  his  testimony  un- 
der the  statute. 

Under  the  law  of  Pennsylvania  there  are  two  elections  each  year ;  one 
occurs  on  the  third  Tuesday  of  February  and  the  other  on  the  first  Tues- 
day after  the  tirst  Monday  in  November  (see  section  15,  registry  act, 
1874,  page  39).  It  happened  that  the  third  Tuesday  of  February  came 
on  the  18th  day  of  the  month  in  the  year  1879;  that  also  happened  to 
be  the  last  day  for  taking  testimony  on  the  part  of  the  contestant.  The 
<;ontestee  could  not  take  testimony  before  the  time  expired  for   the 


CURTIN    VS.    YOCUM.  423 

taking  of  contestant's  testimony.  Under  the  laws  of  Pennsylvania  the 
ballots  and  other  papers  relating  to  the  election  are  required  to  be 
sealed  up  in  the  ballot  boxes  after  the  election  is  over,  and  the  ballot- 
box  deposited  with  the  nearest  justice  of  the  peace  to  the  polling-place.. 
On  the  morning  of  the  day  of  the  next  succeeding  election  all  the  con- 
tents are  directed  to  be  taken  therefrom  and  publicly  destroyed  by  the 
election  oflScors  before  the  new  election  begins.  The  law  requires  the 
election  oflBcers  to  take  an  oath  for  the  performance  of  this  duty  (reg- 
istry, &c.,  acts,  1874,  page  39,  section  13,  latter  i)art). 

The  ballots  and  pai)ers  contained  in  the  ballot-boxes  must  be  de- 
8tro3'ed,  unless  required  to  be  kei>t  by  an  order  of  the  court.  (See  above 
act,  ibid.) 

During  tlie  taking  of  the  testimony  in -chief  in  the  case  it  was  discov- 
ered by  both  parties  to  this  contest  that  the  election  officers  had  taken 
the  affidavits  of  non-registered  voters  as  required  by  section  10  of  the 
registry  act,  but  instead  of  returning  them  to  the  office  of  the  prothon- 
otary  as  required  by  law,  they  had  se;iled  them  up  in  the  ballot-boxes. 
The  8j)ring  elections  being  close  at  hand,  and  tlie  contestee  being  anx- 
ious to  preserve  the  evidence  of  the  regularity  of  the  election,  and  for 
the  purpose  of  preserving  the  contents  of  the  ballot-boxes  for  the  pur- 
poses of  this  contest,  tiled  his  petition  in  the  proper  courts  of  the  coun- 
ties of  Centre  and  Clearti*^ld  in  January,  1879,  praying  an  order  to  pre- 
serve the  contents  of  the  ballot-boxe^,  that  he  might  be  able  to  serve  a 
subi)cena  ducefs  tecum  on  the  custodians  thereof  and  make  i)rofert  of  the 
contents.  (See  coi»y  of  petitions  in  Centre  County,  page  1451,  vol.  2; 
also  order  of  court,  ])age  1454,  vol.  2.  As  to  i)etition,  &c.,  in  Cleartield 
Oounty,  filed  January  25,  1S79,  see  ])rinted  testimony  of  Bloom,  page 
1(503,  vol.  2.)  The  contestant,  with  full  knowledge  of  what  the  ballot- 
boxes  contained,  appeared  by  couuvsel  in  Clearfield  County  and  resisted 
the  petition,  and  procured  the  court  to  deny  the  prayer  thereof.  (See 
primed  testimony,  page  l(i03,  vol.  2.) 

The  evidence  theretofore  tnkcn  shows  the  following  facts  relative  to 
the  contents  of  the  ballot-boxes,  namely  : 

In  Benner  Township,  James  Henderson  swears  that  the  affidavits 
were  put  in  the  ballot-box.     (Page  20,  vol.  1.) 

In  TJoutzdale  Borough,  James  S.  Munn  swears  that  the  affidavits  were 
put  in  the  ballot-box.  (Page  530,  vol.  1.)  Same  borough,  McNamara 
swears  to  the  same  thing,  and  that  they  were  <lestroyed  at  spring  elec- 
tion.    (Pa^e  1859,  vol,  1.) 

In  Woodward  Township,  George  W.  Qiiinn  swears  that  affidavits 
were  taken  from  non-registered  voters  as  required  by  law,  and  they 
were  ])ut  in  the  ballot-box.     (Page  1873,  vol.  1.) 

In  north  ward,  Hellefonte  Borough,  David  Bartley  swears  that  non- 
registered  voters  were  recjuired  to  make  the  ])roper  affidavits.  They  are 
missing  from  the  i)rothonotary\s  offi(;e.     (Page  1283,  vol.  1.) 

In  many  other  townshii)s  and  boroughs  the  same  facts  appear,  but 
it  would  make  this  report  too  voluminous  to  cite  them. 

In  the  face  of  these  facts,  and  knowing  the  necessity  of  preserving  the 
I)apers  contained  in  the  ballot-boxes,  so  that  the  truth  migbt  be  ascer- 
tained, what  excuse  can  be  urged  for  the  contestant  in  resisting  and 
defeating  their  preservation  f  Did  not  his  act  compass  their  destruc- 
tion f  Is  he  not  here  asserting  the  illegality  of  this  vote,  and  asking 
the  House  to  unseat  the  sitting  member,  when  he  himself  was  a  })arty 
to  the  destruction  of  the  very  evidence  which  would  have  settled  the 
-question  f  Does  he  not  stand  in  the  ])osition  of  the  spoliator  of  docu- 
mentary evidence  asking  to  take  advantage  of  his  own  wrong  ?     How 
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can  we  say  the  result  is  left  in  doubt  when  the  contestant  himself  con- 
tributed largely  thereto  ?  We  think  it  safe  to  stand  on  the  elementary 
rule  that  one  asking  equity  must  do  equity. 

Referring  to  the  poiut  that  because  at  certain  polls  and  precincts 
1,000  and  more  illegal  votes  were  polled — beiug  illegal  because  they 
were  not  registered,  and  no  affidavits  were  filed  as  required  by  law — 
that  therefore  the  vote  at  all  of  the  other  precincts  must  be  set  aside,  is 
a  doctrine  we  cannot  assent  to.  Admitting  for  the  sake  of  argument 
that  those  votes  were  illegal,  we  maintain  that  the  true  rule  is,  where 
illegal  votes  have  been  cast,  to  purge  the  poll  by  first  proving  for  whom 
they  were  thrown,  and  thus  preserve  the  true  vote;  if  by  the  use  of 
due  diligence  this  cannot  be  done,  and  the  result  is  still  left  in  doubt, 
then  to  throw  the  poll  out  entirely.  We  think  this  is  a  safer  rule  to 
maintain  the  purity  of  the  ballot  box  than  the  other  one,  which  appor- 
tions the  fraud  between  the  parties.  This  rule  ought  to  be  applied  in 
all  cases  where  the  fraudulent  vote  is  considerable  and  pernie*te^ 
the  whole  poll,  and  not  in  cases  where  it  is  scattering  and  inconsidera- 
ble. In  those  cases  it  may  be  justly  inferred  that  the  result  would  not 
be  affected  by  retaining  the  poll  unpurged.  The  authorities  cited  by 
the  majority  of  the  committee,  and  an  almost  unbroken  line  of  author- 
ities in  Pennsylvania,  support  this  view. 

During  the  forty  days  which  the  contestant  had  for  taking  testimony 
he  could  have  introduced  in  evidence  every  ballot  cast  at  the  polls  of 
which  complaint  is  made.  He  could,  by  an  inspection  of  the  contents  of 
the  ballot-boxes,  have  ascertained  whether  the  affidavits  had  been  filed 
as  required  by  law  ;  by  making  a  comparison  between  these  and  the 
registry  lists  and  the  poll-list  he  could  have  ascertained  the  exact 
truth  ;  and  as  each  ballot  was  numbered,  he  could  have  ascertained  for 
whom  each  illegal  vote  was  cast.  He  did  not  do  this,  but  actually 
aided  in  the  destruction  of  all  these  papers,  so  that  the  contestee  could 
not  show  the  true  state  of  aftairs.  He  cannot  therefore  be  said  to  be 
within  the  rule  of  having  used  due  diligence  to  purge  the  polls  of  illegal 
votes.  He  cannot  bring  himself  within  the  McCrary  rule  of  deducting 
pro  rata  the  illegal  vote  at  each  poll,  for  this  would  increase  the  returnetl 
majority  of  contestee  by  many  hundreds.  He  cannot  insist  on  the  true 
rule  we  have  laid  down,  for  that  would  leave  a  large  majority  of  polling 
precincts  throughout  the  Congressional  district  unchallenged,  and  would 
increase  the  contestee's  majority  to  near  600. 

He  is  therefore  driven  to  the  last  resort,  that  of  asking  that  the  elec- 
tion be  declared  void  because  of  the  uncertainty  of  the  result,  as  he 
claims,  in  certain  specified  polling  districts.  This  cannot  be  aJlowed, 
according  to  my  view,  for  the  reasons  stated. 

If  the  rule  contended  for  by  contestant  is  adopted,  we  maintain  it 
mtist  be  applied  to  the  polling  precincts  where  contestant  alleges  the 
fraud  occurred.  Then  each  party  is  left  to  prove  his  vote  by  calling  the 
voters  in  the  rejected  precincts.  If  they  do  not,  they  must  stand  on 
the  vote  of  the  other  unchallenged  precincts,  and  cannot  be  heanl  to 
complain  of  their  own  negligence. 

To  apply  either  of  these  rules,  as  we  have  seen,  confirms  the  title  of 
contestee  to  his  seat  as  a  member  of  Congress  from  the  twentieth  Con- 
gressional district  of  Pennsylvania  to  the  Forty-sixth  Congress. 

We  recommend  the  adoption  of  the  following,  viz : 

Resolved^  That  Seth  H.  Yocum  is  entirle<l  to  retain  his  seat  in  the 
Forty-sixth  Congress  as  a  member  from  the  twentieth  Congressional 


CURTIN   VS.   YOCUM.  425 

district  of  the  State  of  Pennsylvania,  and  that  Andrew  G.  Curtin  is  not 
entitled  thereto. 

W.  H.  CALKINS. 

J.  WARREN  KBIFER. 

J.  B.  WEAVER. 


Mr.  Springer,  from  the  Committee  on  Elections,  submitted  the  fol- 
lowing 

REPORT: 

Your  committee^  to  whom  teas  referred  the  contested  election  ease  of  Andrew 
Q.  Curtin  against  Seth  H.  Yocww,  from  the  twentieth  Congressiotml 
diktriet  of  Pennsylvania.^  having  had  the  same  under  consideration^  beg 
leave  to  report : 

The  committee  have  carefully  examined  the  questions  of  law  and  of 
fact  involved  in  the  case.  The  pleadings  and  evidence  are  very  volumi- 
nouSy  the  printed  testimony  covering  over  4,000  pages,  and  the  notice 
of  contest,  answer,  and  briefs  of  counsel  about  200  more.  The  commit- 
tee have  been  greatly  aided  in  reaching  a  conclusion  by  the  able  and 
exhaustive  arguments  of  counsel  for  the  parties  and  the  briefs  which 
they  have  filed  under  the  rules. 

The  votes,  as  returned  by  the  canvassing  officers  of  the  district,  show 
that  Mr.  Yocum  received  13,454  and  Mr.  Curtin  13,381  votes,  giving  Mr. 
Yocum  a  majority  of  73  votes,  to  which  it  is  admitted  7  votes  should  be 
lidded  on  account  of  a  clerical  error  in  the  return  from  the  west  ward 
of  Mifflinburg,  Union  County,  making  his  apparent  majority,  as  shown 
\>y  the  division  returns,  80  votes. 

Many  intricate  questions  both  of  law  and  fact  have  entered  into  the 
inquiry,  alike  in  the  taking  of  the  evidence  and  in  the  arguments  of 
csonnsel,  which  would  require  a  most  laborious  analysis  of  this  diifused 
Wkndj  in  many  instances,  conflicting  testimony,  but  for  the  one  fact,  ad- 
vnitted  on  both  sides,  that  would  rule  the  judgment  of  any  dispassionate 
^kribunal. 

The  briefs  and  arguments  of  the  opposing  counsel  agree  in  but  one 
IK>]nt,  but  that  is  the  vital  one  of  the  case.  Taking  it  as  presented  on 
either  or  both  sides,  it  is  shown  that  votes  equal  in  number  to  many 
^imes  the  official  majority  were  illegally  received,  counted,  and  returned. 
See  appendix  to  contestant's  brief,  and  list  contained  in  that  of  the 
wtting  member,  commencing  on  page  21  of  Appendix  C.  In  the  former 
^  list  of  about  oOO  names  {exclusive  of  Old  Armagh  and  Union  Townships^ 
JMiffiin  County)  is  given,  which  contestant  asserts  appear  on  the  several 
;poll-li8t8  therein  cited  without  a  corresponding  registry,  or  the  affidavits 
required  by  law  as  an  indispensable  substitute  in  all  such  cases. 

In  answer  to  this  the  counsel  for  the  sitting  member  claim  that  they 
liave  reduced  his  number  to  355  (see  Appendix  B  of  their  brief,  page 
20),  either  by  showing  a  registry  reasonably  approximating  to  the  name 
^f  the  voter  on  the  poll-list,  or  by  citing  testimony  showing  affirmatively 
the  possession  of  the  constitutional  qualification  by  such  unregistered 
^oter.  In  reply,  counsel  for  contestant  show  that  many  of  these  namea 
l^ave  no  reasonable  correspondence  with  the  registry  claimed  for  them; 
that  in  al>out  fifty  instances  the  registry  sought  to  be  appropriated  be- 
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longs  in  fact  to  another  person,  and  who  actually  voted  upon  it  him- 
self;  and  that  in  over  fifty  other  cases  the  single  remark  **  voted  on 
age^^  without  reference  to  testimony  or  other  evidence  of  qualification, 
is  the  only  reason  given  for  taking  them  out  of  the  list.  Your  commit- 
tee, after  a  careful  comparison,  are  of  opinion  that  Appendix  B  of  con 
testee's  brief,  in  connection  with  the  poll-lists  cited,  shows  on  its  face 
over  500  unregistered  votes  in  the  election  divisions  attacked  by  con- 
testant remaining  unexplained,  unaccounted  for,  and  unqualified  by 
any  evidence  to  which  we  have  been  referred. 

The  sitting  member  next  give^^*  us  in  his  brief  another  appendix,  0, 
headed  "  List  of  unregistered  votes  in  districts  giving  contestant  a  ma- 
jority," in  which  his  counsel  undertake  to  show  there  were  received, 
counted,  and  returned  in  these  other  divisions  1,848  unregistered  vot€«, 
without  referring  to  a  particle  of  evidence  to  show  for  whom  they  were 
cast.  In  the  argument  the  learned  counsel  for  Mr.  Yocum  conceded 
that  the  number  on  this  list  really  unregistered  was  probably  notaiwve 
1,200,  which  their  opponents  claim  (and  on  examination  we  find  xhem 
sustained) ;  that  names  ui)on  the  registry  lists  in  question  reasonably 
corresponding  to  these  assailed  reduce  the  actual  number  lo  about400, 
making  the  number  of  unregistered  votes  received,  counted,  and  re- 
turned in  the  entire  district,  without  any  evidence  on  either  side  to 
show  either  for  whom  they  were  cast  or  that  they  possessed  the  consti- 
tutional requisites,  in  the  neighborhood  of  900  votes,  or  ten  times  the 
certified  majority  of  the  sitting  member. 

We  now  come  to  examine  the  constitution  and  statute  of  Pennsyl- 
vania, so  far  jis  they  relate  to  suffrage  and  elections  : 

Constitutiov  of  1873. 
AIJTICLK    VIII. —SUFFRAGE    AN1>   ELKCTION8. 

Skction  1.  Every  male  citizen  tvventy-uiie  yearn  of  age  possessing  the  following 
qiialincations  shall  be  entitled  to  vote  at  all  elections: 

First.  He  shall  have  been  a  citizen  of  the  United  States  at  least  one  month. 

Second.  He  shall  have  resided  in  the  State  one  year  (or  if,  having  previously  been* 
qualified  elector  or  native-born  citizen  of  the  State,  he  shall  have  removed  th«refrom 
and  returned,  then  six  month.s)  immediately  preceding  the  election. 

Third.  He  shall  have  resided  in  the  election  district  where  he  shall  oflfer  to  vot«»t 
least  two  months  immediately  prece<ling  the  election. 

Fourth.  If  twenty-two  years  of  age  or  upwards,  he  shall  have  paid  withiu  two  yean 
a  State  or  county  tax,  which  shall  have  been  asses.sed  at  least  two  mouths  and  piiid  at 
least  one  month  before  the  election. 

Sec.  2.  The  general  election  shall  be  held  annually  on  the  Tuesday  next  following 
the  first  Monday  of  November,  but  the  general  assembly  may  by  law  fix  a  different 
day,  two-thirds  of  all  the  members  of  each  house  consenting  thereto. 

Sec.  3.  All  elections  for  city,  ward,  borough,  and  township  officers,  for  regular  tenM 
of  service,  shall  be  held  on  the  third  Tuesday  of  February. 

Skc.  4.  All  elections  by  the  citizens  shall  be  by  ballot.*  Every  ballot  voted  shall  be 
numbered  in  the  order  in  which  it  shall  be  received,  and  the  number  recorded  by  tke 
election  officers  on  the  list  of  voters,  opposite  the  name  of  the  elector  who  preaeuti 
the  ballot.  Any  elector  may  write  his  name  upon  his  ticket,  or  CAUse  the  same  to  be 
written  thereon  and  attesteJl  by  a  citizen  of  the  district.  The  election  oflBcers  Khali  be 
sworn  or  affirmed  not  to  disclose  how  any  elector  shall  have  voted  unlfsss  required  to 
do  so  as  witnesses  in  a  judicial  ]>roceeding. 

Sec.  7  [of  the  above  article  8].  All  laws  regulating  the  holding  of  elections  by  tbe 
citizens  or  for  the  registration  of  electors  shall  be  uniform  throughout  the  State,  bat 
no  elector  shall  be  deprived  of  the  x)rivilege  of  voting  by  reason  of  his  name  not  hd^ 
registered. 
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STATUTORY    IMtO VISIONS. 

A  further  supplement  to  the  act  repulntintj  eleetionn  in  this  commonwealth . 

(See  Pamphlet  L.iwh  1874,  page  33.) 

Sections  1  aud  2  direct  the  mode  and  mauiier  of  making  and  returning  the  registry 
nud  assessment  of  electors. 

Sec.  3.  After  the  assessments  Iiave  l»een  completed  on  the  sixty-first  day  V)oforo  the 

Tuesday  next  following  the  tirst  Monday  of  November  in  each  year,  the  assessor  shall 

on  the  following  day  make  a  return  to  the  county  commissioners  of  the  names  of  all 

persons  assessed  hy  him  since  the  return  required  to  be  made  by  him  by  the  tirst  section 

of  this  act,  noting  opposite  each  name  the  observations  and  explanations  required  to  be 

noted  a«  aforesaid;  and  the  county  coiumis.sioners  shall  thereupon  cause  the  same  to 

1)6  added  to  the  return  required  by  the  first  section  of  this  act,  and  a  full  and  correct 

<'opy  thereof  to  be  made  containiiiir  the  names  of  all  persons  so  returned  as  resident 

taxables  in  sai<l  election  district,  aud  furnish  the  same,  together  with  the  necessary 

election  blanks,  to  the  olTiccrs  of  the  eIccti<Mi  in  such  election  district  on  or  before  seven 

o'clocjt  on  the  morning  of  the  election  ;  aud  no  man  jsluill  be  permitted  to  vote  at  the 

election  on  that  day  whose  name  is  not  nn  said  list,  unless  he  shall  make  proof  of  hia 

ri;arht  to  vote  as  hereinafter  required. 

.Sec.  10.  On  the  day  of  election  any  jk'immi  whose  name  shall  not  aj»pear  on  the 

i«gi8try  of  voters,  and  who  claims  the  right  to  vote  at  said  election,  shall  produce  at 

least  one  qualified  voter  of  the  district  as  a  witness  to  the  residence  of  the  claimant  in 

tlie  district  in  which  he  claims  to  be  a  voter  for  a  period  of  at  least  two  months  imme- 

<liately  preceding  said  election,  which  witness  shall  be  sworn  or  affirmed  and  subscribe 

XX  written  or  partly  writteu  and  partly  printed  aftidavit  to  the  facts  stated  by  him, 

Ax-hirh  aftidavit  shall  define  clearly  where  the  residence  isof  the  person  so  claiming  to 

•  >*>  a  voter;  and  the  person  so  claiming  tht»  right  to  vote  shall  also  take  and  subscribe 

-sc  written  or  partly  written  and  ])artly  printed  affidavit  stating,  to  the  best  of  his 

l^iiowledge  and  belief,  when  aixl  where  he  Avas  born  ;  that  he  has  been  a  citi/en  of  the 

^  TnitcH  States  for  one  month,  aud  of  the  Commonwealth  of  Pennsylvania;  that  he  has 

■'€sided  in  the  commou  wealth  one  year,  or,  if  formerly  a  qualified  elector  or  a  native- 

^  »orii  citizen  thereof,  and  has  removed  therefrom   and  returned,  that  he  hjw  resided 

T:  herein  six  months  next  ]»receding  said  election ;  that  he  has  resided  in  the  district  in 

"Which  he  claims  to  be  a  voter  for  the  j>eriod  of  at  least  two  months  immediately  ]>ro- 

•^^e^ing  said  election;  that  he  has  not  moved  into  the  district  for  the  purpose  of  vot- 

i  ug   therein;  that  he  has,  if  twenty-two  years  of  age  or  upwards,  paid  a  State  or 

-Ciounty  tax  within  two  years,  which  was  assessed  at  least  two  months  and  paid  at 

1?  east  one  month  before  the  election.    The  said  affidavit  shall  als^  state  when  and  where 

^  he  tax  claimed  to  be  ]>aid  by  the  afliant  was  assessed,  and  when  and  where  and  to 

>»A'houi  paid;  and  the  tax  receipt   therefor  Hhall  be  produced  for  examination,  unless 

^he  atliant  shall  state  in  his  atlidavit  that   it  has  been  lost  or  destroyed,  or  that  he 

"»  leverreceived  any;  aud  ifa  naturalized  citizen,  shall  alsostate  when,  and  where,  bv  what 

^^purt  he  was  naturalized,  and  shall  also  produce  his  certificate  of  naturali/ation  for 

^Rc am  illation.     But  if  the  person  so  claiming  the  right  to  vote  shall  take  and  subscribe 

-5^11  athdavit  that  he  is  a  native-born  citizen  of  the  United  States,  or,  if  born  elsewhere, 

•shall  state  the  fjict  in  his  aftidavit,  and  shall  produce  evidence  that  he  has  been  uat- 

^iralized  or  that  he  is  entitled  to  citizenship  l?y. reason  of  his  father's  naturalization, 

9>nd  shall  further  state  in  his  affidavit  that  he  is,  at  the  time  of  making  the  aftidavit, 

-^~»f  tho  age  of  twenty-one  aud  under  twenty-two  years;  that  he  has  been  a  citizen  of 

~^he  United  States  one  month,  and  bus  resided  in  the  8t<ite  one  year;  or,  if  a  native- 

"ijorn  citizen  of  the  State  and  removed  therefrom  and  returned,  that  he  has  resided 

therein  six  months  next  preceding  said  election,  and  in  the  election  district  two 

^jionths  immediately  preceding  such  election,  he  shall   be  entitled  to  vote  although 

^le  shall  not  have  pai<l  taxes.     The  sai<l  afTidavits  of  all  persons  making  such  claims, 

JCiiid  the  aftidavits  of  the  witnes.jesto  their  residence,  shall  be  preserved  by  the  election 

^»oard,  and  at  the  close  of  the  election  they  shall  be  inclosed  with  the  list  of  voters, 

^ally-list,  and  other  papers  required  by  law  to  be  filed  by  the  return  judge  with  the 

^>rothonotary,  ami  shall  remain  on  file  therewith  in  the  prothonotary's  office,  subject 

'X^  examination  as  other  eh'ction  papers  are.     If  tho  election  officers  shall  find  that 

'•he  applicant  possesses  all  tht^  legal  qualifications  of  a  voter  he  shall  be  permitted  to 

■"^'ote,  and  his  name  shall  be  added  to  the  list  of  taxables  by  the  election-officers,  the 

"^vord  **  tax  "being  added  where  the  claimant  claims  to  vote  on  tax  and  the  word 

** 'age"  where  he  claims  to  vote  on  age;  the  same  words  being  added  by  the  clerks  in 

-^^'acn  case,  respectively,  on  the  lists  of  persons  voting  at  such  election. 

Skc.  12.  If  any  election  officer  shall  refuse  or  neglect  to  require  such  proof  of  the 
**ight  of  Huffrage  as  is  prescribed  by  this  law,  or  the  laws  to  which  this  is  a  supjdement, 
"^rom  any  person  offering  to  vote  whose  name  is  not  on  the  list  of  assessed  voters,  or 
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whose  right  to  vote  is  challenged  by  any  qualified  voter  present,  and  shall  admit  such 
person  to  vote  without  re(iuiring  such  proof,  every  person  so  otfemling  shall,  upon  con- 
viction, be  guilty  of  a  inisdemeaiior,  and  shall  be  sentenced  for  every  such  olfense  t^ 
pay  a  fine  not  exceeding  live  hundroi  dollars,  or  to  undergo  an  iiuprisonment  not 
more  than  one  yenr,  or  both,  at  the  <liscretion  of  the  court. 

Sbc.  13.  *  *  *  Whenever  a  placf  has  been  or  shall  be  provided  by  the  authori- 
ties of  any  city,  county,  townshii),  or  borough  for  the  safe  keeping  of  the  ballot- boxon, 
the  judge  and  minority  inspector  sliall,  after  the  election  shall  bn  finished,  and  tho 
ballot  box  or  boxes  containing  the  tickets,  list  of  voters,  and  other  papers  have  been 
securely  bound  with  tape  ainl  sealed,  and  the-  signatures  of  the  judge  and  inspector* 
affixed  thereto,  forthwith  deliver  the  sanie,  together  with  the  remaioing  boxes,  to  the 
mayor  and  reconler  of  such  city,  or  in  counticH,  townships,  or  boroughs  to  such  per- 
son or  persons  as  the  court  of  eoniuion  pleas  of  the  proper  county  may  designate,  at 
the  place  provide<l  as  aforesaid,  who  shall  then  de])osit  the  said  boxes  and  keep  the 
same  to  answer  the  call  of  any  court  or  tribunal  authorized  to  try  the  merits  of  such 
election.  Whenever  the  election  oftioerst>f  any  eleeti<m  district  shall  require  the  elec- 
tion boxes  of  such  district  to  hold  any  election  which  by  law  they  are  or  shall  be 
require<l  to  hold,  tliev  shall  keep  the  same  securely  in  their  posse8si*)n  without  open- 
ing, until  the  morning  of  such  election,  an<l  until  they  shall  severally  be  sworn  or 
affirmed  not  to  disclose  how  any  elector  sliall  have  voted,  and  after  being  so  sworn  or 
affirmed  they  shall  o})en  the  said  boxes  and  burn  and  totally  destniy  all  the  ballot'i 
and  other  papers  which  they  shall  lind  therein,  before  proi.eeding  to  hold  such  election. 

The  evident  object  of  the  law-making  power  of  Pennsylvania  in  the 
passage  of  the  foregoing  statute  was  this  :  Sueh  had  been  the  looseness 
theretofore  in  receiving  parol  evidence  as  to  the  right  of  persons  to  vote 
on  the  day  of  election,  and  such  was  the  difiieulty  of  indicting  persons 
for  i)erjury  on  such  ])arol  evidence,  that  it  was  deemed  necessary  to 
provide  by  law  that  the  proof  of  an  elector's  right  to  vote  should  no 
longer  rest  on  parol  evidence,  but  that  the  voter,  in  order  to  estab- 
lish by  competent  evidence  his  right  to  vote,  should  file  a  written  or 
printed  affidavit  of  himself  as  to  his  qualifications,  and  also  the  written 
or  printed  affidavit  of  another  qualified  voter  of  the  same  election  dis- 
trict as  to  his  residence  in  the  precinct  for  two  months  immediately  pre- 
ceding the  election. 

The  authorities  are  uniform  to  the  effect  that  all  statutes  are  manda- 
tory which  cannot^  be  disregarded  without  ignoring  the  legislative  in- 
tent. The  will  of  the  legislature  cannot  be  carried  out  unless  this  pi^o- 
vision  of  the  statute  is  complied  with,  and  to  disregard  it  is  to  disregard 
one  of  the  safeguards  which  the  law-making  power  of  Pennsylvania 
deemed  necessary  for  the  protection  of  the  ballot. 

It  is  contended  by  counsel  for  the  sitting  member  that  the  requii-P 
ments  of  sections  3  and  10  above  set  forth  are  merely  directory,  and 
a  disregard  of  them  does  not  invalidate  the  vote  cast  without  compli- 
ance with  its  provisions.  But  your  committee  cannot  agree  to  thi.'^ 
view  of  the  law.  The  true  line  of  distinction  as  to  whether  a  statutory 
provision  is  mandatory  or  merely  directory  in  its  nature  is  laid  down 
In  Smith  on  Statutes  and  other  well-known  authorities  : 

It  is  to  be  presumed  that  the  legislature  intended  to  make  sueh  acts  imperative  in 
all  cases  where  the  object  aimed  at  could  not  be  attained  unless  the  act  should  be  con- 
Btrned  as  imperative.     (Smith  on  Statutes,  sec.  680,  p.  79r>.) 

By  directory  provisions  is  meant  siich  as  are  to  be  considered  as  giving  dire-iUon* 
which  ought  to  he  followed,  but.  not  as  so  limiting  the  power  in  respect  to  which  the  di- 
rections are  given  that  it  cannot  be  et!*ectually  exercised  without  observing  them. 
(Cooley  on  Const.  Linntations,  74.) 

Statutory  requisitions  are  deemed  directory  only  when  they  relate  to  some  imnuiiet  \al 
matter,  where  a  compliance  is  a  matter  of  convenience  rather  than  of  substance. 
(People  vs.  Schoemerhorn,  19  Barb.,  558.) 

We  find  no  Pennsylvania  decisions  on  this  point  since  the  adoption 
of  the  new  constitution,  and  the  consequent  mcKlification  of  the  laws 
regulating  the  suffi*ages,  in  1874 ;  but  Judge  Allison,  a  jurist  of  conceded 
ability  and  experience,  in  disposing  of  the  Philadelphia  contested-elec- 
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tion  cases  of  18G7  (reported  in  \st  Brewster,  171,  et  seq.),  places  a  judi- 
cial construction  upon  the  law  of  1839,  then  in  force  in  Pennsylvania; 
and  for  the  puri^oseof  ascertaining  how  far  the  ruling  in  that  case  would 
ajiply  to  the  corresponding  provisions  of  the  act  now  under  considera- 
tion we  place  them  side  by  side : 


Act  of  18'i9,  8€c.  G'),  tfr. 

No  person  sliaU  be  admitted  to  vot»* 
whose  nam»^  is  not  contained  in  tlie  list  of 
taxable  inhabitants  fnruished  by  the  com- 
mlssioner  a  foresaid,  unless,  &c.  (Brightly, 
Digest,  vol.  1,  pages  548,  549,  pi.  43.) 


Sec.  66,  In  all  cases  when  the  name  oi 
the  person  claiming  to  vote  is  not  found 
on  toe  list  fnruished  by  the  county  com- 
missioners and  assessor,  or  his  right  to 
vote,  whether  found  thereon  or  not,  is 
objected  to  by  any  qualifted  citizen,  it 
«hall  be  the  dnty  of  the  inspector  to  ex- 
amine such  person  on  oath  as  to  his  tiual- 
ihcation,  and  if  he  claims  to  have  resided 
within  the  State  for  one  year  or  more,  his 
oath  shall  be  snflBciont  ]»roor  thereof,  hut 
he  shall  make  proof  by  at  least  one  competent 
iTi'toeAtr,  who  shall  be  a  qualified  elector, 
that  he  has  resided  within  the  district  for 
more  than  10  days  next  immediately  pre- 
ceding said  election,  and  shall  also  him- 
self swear  that  his  bona  fide  resid«Mice  in 
pursuance  of  his  lawful  calling  is  within 
the  district,  and  that  he  did  not  remove 
into  said  district  for  the  purpose  of  voting 
therein.   (Same,  page  589,  sec.  6<>,  pag*^  44. ) 

'*  These  requirements''  [referring  to  the  act  of  1839],  says  Judge  Allison  (1  Brewster, 
174),  **  are  in  no  proper  sense  directory  merelj^ ;  they  are,  in  all  particulars  in  which  the 
law  directs  that  they  shall  be  anveriained  before  the  rote  shall  be  receiredf  absolutely  essen- 
tial to  a  doe  election. ^^ 

**Asto  one  class  of  voters,  the  law  makes  the  assessment  list  furnished  to  the  elec- 
tion officers  prima  facie  evidence,  but  prima  facie  only  of  their  right  to  vote.  As  to  all 
others  claiming  the  right,  the  law's  dirkction  is  i.mperative  :  no  person  shall  be 
permitted  to  vote  whose  name  is  not  on  ths  list  of  taxable  inhabitants  furnished  by  the  city 
c^mmissuynerSf  unless  he  make  the  proof  to  which  we  have  referred.^' 


Act  of  1874,  sec.  3,  4'c. 

*  "  *  No  man  shall  be  permitted  to  vote 
at  the  election  on  that  day  whose  name  is 
not  on  haid  list  unless  he  shall  make  proof 
of  his  right  to  vote  as  hereinafter  required. 
(Pamphlet  laws  of  Pennsylvania  for  1874, 
page  33.  ^ 

^  #  w  » 

Sec.  10.  On  the  day  of  election  any  per- 
son svho8«^  name  shall  not  appear  on  the 
registry  of  voters,  and  who  claims  the 
right  to  vote  at  said  election,  shall  produce 
at  least  one  qualified  voter  of  the  district  as 
a  witness  to  the  residence  of  the  claimant 
in  the  district  in  which  he  claims  to  be  a 
voter,  which  witness  shall  be  sworn  or 
aflirmed  and  subscribe  a  written  or 
partly  written  and  partly  printed  affida- 
vit to  the  facts  stated  by  him,  which  affi- 
davit shall  define  clearly  where  the  resi- 
dence is  of  the  person  so  claiming  to  be  a 
voter;  and  the  person  so  claiming  the 
right  to  vote  shall  aLso  take  and  subscribe 
a  written  and  partly  printed  affidavit, 
stating,  &c.  (the  possession  of  the  consti- 
tutional requisites  in  regard  to  age,  citi- 
zenship, residence,  and  payment  of  tax), 
(/ftid,  35.) 


Judge  King,  in  the  Kneass  ea«e,  remarks  of  this  class  of  voters: 

The  language  of  this  law  is  so  clear,  and  the  policy  of  it  so  obvious,  that  it  admits 

^f  no  constraction  qualifying  its  letter  as  respects  person^  not  found  on  the  list.     It  in 

^m  votes  offered  by  this  class  of  persons  that  the  greatest  danger  of  election  frauds 

J^'ises.    *"     *     *     A  rigid  and  faithful  erecution  of  this  part  of  the  election  law  is  absolutely 

^^^mpensahle  to  a  fair  election.     ('2  Parsons,  580.) 

Hiet  it  be  remembered  that  the  statutory  provision  immediately  in 
Qtiestion  is  the  one  which  occurs  at  the  close  of  the  third  section  of  the 
^et  of  1874,  enacted  to  give  effect  to  the  additional  checks  and  safe- 
^ru.^rds  which  the  people  of  Pennsylvania  manifestly  intended  to  throw 
JJ^'Otind  the  ballot-box  by  their  amended  constitution,  then  just  adopted 
^y^  sn  unprecedented  majority.  The  clause  in  question  is  in  these  words : 
*  •  "And  no  man  shall  be  permitted  to  vote  at  the  election  on 
^^t  day  whose  name  is  not  on  said  list,  unless  he  shall  make  proof  of 
*^i^  right  to  vote  as  hereinafter  required."  That  is,  according  to  the 
'^^^nirements  of  section  10  of  same  act,  which  section  is  hereinbefore 
quoted  in  fiiU. 
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Now,  with  all  due  respect  for  those  who  differ  with  us,  we  submit  that 
there  can  be  no  directory  provisions  in  a  statute  in  regard  to  that  which 
the  statute  itself  forbids  being  done  at  all. 

CoiiHtriictiou  can  never  abrogate  tin*  text;  *  '  *  it  can  never  fritter  away  it* 
obviovs  sense;  '  *  *  it  can  never  njiirow  down  its  broad  limitations;  *  *  *  it 
can  never  enlarge  its  natural  boundaries.     (Story  on  CouHtitutien,  section  407.) 

The  right  rule  of  conHtruction  is  to  intend  the  legislature  to  have  meant  what  they 
have  actually  exprt^ssed,  unlejw  some  manifeM  incongruity  icouhl  result  from  doing  so,  or 
unless  the  conlext  cleurly  shown  that  such  a  con8trti<.tio»  would  not  be  the  right  one* 
(Jackson  cut.  Lewis,  17  Johnson,  47.5.) 

The  result  of  all  the  authorities  is  that  all  constitutional  provisions  in 
statutes  defining  what  the  voter  himself  nnist  do,  both  as  toqualifying  him- 
self as  an  elector  and  furnishinji  the  quality  and  quantity  of  evidence 
thereof  which  the  law  demands,  is  mandatory  Jurisdictional,  and  in  the 
nature  of  conditions  precedent,  while  those  which  merely  relate  to  the 
conduct  of  the  election  officers  may  or  may  not  be  directory  according  a» 
they  may  or  may  not  appear  to  affect  results,  and  according  as  they  may 
or  may  not  seem  to  have  been  regarded  by  the  lawmaking  power  aa  es- 
sential and  necessary  safeguards  against  the  mischief  the  statute  was 
intended  to  prevent.  Thus  in  Morris  vs.  Haines  (2  N.  H.,  246),  where 
the  statute  required  State  officers  to  be  chosen  by  a  check-list,  and  by 
delivery  of  the  ballots  to  the  moderator  in  person  ;  and  it  was  held  that 
the  requirement  of  a  checklist  was  mandatory,  and  the  election  in  the 
town  was  void  if  none  was  kept.  The  decision  was  put  upon  the  ground 
that  the  check-list  was  proviifed  as  an  important  guanl  against  indis- 
criminate and  illegal  voting,  and  the  votes  given  by  ballot  without  thi» 
protection  were  therefore  as  much  void  as  if  given  viva  voce. 

The  following  is  the  concluding  porticm  of  the  opinion  : 

If  at  an  election  of  Re])resentative  the  cheek-list  be  flung  aside  and  votes  are  in- 
discriminately crowded  into  the  ballot-box  without  an  inspection  by  the  moderator, 
it  must  be  obvious  to  all  observing  citizens  that  every  evil  which  the  statute  was  de- 
aigued  to  remedy  is  likely  to  happen,  and  that  two  prominent  provisions  of  it  wiU  be 
trampled  under  foot.  Votes  so  given  and  received  are  neither  given  nor  received  in 
conformity  to  the  essential  requisitions  of  the  statute,  and  such  requisitions  being 
violated,  the  votes  must  be  void  They  would  be  no  more  void  if  given  vivavoce  rather 
than  by  ballot.  If  such  a  neglect  of  the  statute  will  not  render  the  whole  proceed- 
ings void,  w^hat  neglect  will  have  that  operation  f  The  whole  balloting,  therefore^ 
in  this  manner  is  vitiated.     No  Representative  can  thus  be  duly  elected. 

Wheelock's  case  (1  Norris,  299),  cited  by  counsel  for  the  sitting  mem- 
ber, is  not,  when  carefully  examined,  in  conflict  with  the  other  aathor- 
ities  heretofore  referred  to.  In  that  case  the  voters  appear  to  have  been 
regularly  registered  and  the  registry  duly  filed  in  the  place  designated 
by  law.  The  electors  by  getting  themselves  placed  on  it  had  prima 
fade  done  all  that  the  law  demanded  of  them.  They  had  furnished  all 
the  proofs  of  their  right  to  vote  required  by  the  statute  until  that  right 
was  challenged  by  a  "qualified  citizen  of  the  district."  They  were  in 
no  respect  in  default.  But  the  county  commissioners  had  neglected  to 
furnish  the  election  officers  with  a  certified  copy  of  the  registry  duly 
filed  in  their  office,  as  the  law  required  them  to  do,  and  it  was  not  al- 
leged in  the  case  that  challenges  were  made  or  disregarded. 

What  distinguishes  this  case  from  those  relied  upon  by  the  contest- 
ant's counsel  is  the  all-important  and  controlling  fact  that  in  the  latter 
the  voters  themselves  were  in  default,  while  in  the  former  it  was  the 
county  commissioners.  It  is  the  clearest  misapprehension  of  this  case 
to  apply  what  is  there  said  in  reference  to  the  effect  of  omissions  or  mis- 
takes of  officers  in  preparing  and  supplying  election  papers  to  the  case 
of  voters  who  fail  to  furnish  the  evidence  of  their  right  to  participate  in 
the  choice  of  public  servants  required  by  the  statute  as  an.indispensa- 
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ble  substitute  for  registration.  What  is  said  by  Judge  Allison  in  the 
Philadelphia  election  cases  of  18G7,  hereinbefore  cited,  and  to  be  found 
in  1  Brewster,  pages  171,  172,  is  peculiarly  applicable  to  this  phase  of 
the  question : 

The  elector's  privilege  is  not  a  mere  coustiiutioiial  abstraction,  but  it  is  to  be  exer- 
oised  in  snbordiuatiou  to  law,  andou  proof  of  title  of  the  person  claiming  its  exercise. 
The  right)  however  well  Jbundcd  iu  fact,  may  be  lost  for  want  o/  such  evidence  of  title 
as  the  law  demands,  just  as  the  possession  and  enjoyment  of  property,  secured  by  the 
declaration  of  rights  to  the  citizen,  may  be  taken  away  or  withheld  from  him  for  the 
want  of  the  necesnanj  evidence  of  ownership. 

It  is  to  enable  tlie  hout-st  voter  to  secure  to  himself  his  constitutional  privilege,  to 
protect  him  against  its  loss  by  fraud,  mistake,  or  negligence  on  the  part  of  others,  that 
hiws  have  been  passed  providing  for  an  examination  into  the  result  of  an  election  at 
the  instance  of  qualitied  voters  who  have  reason  to  believe  that  an  undue  election  had 
been  held. 

This  legislation  is  therefore  not  to  be  regarded  tm  hostile  to  the  exercise  of  a  right 
conferred  upon  the  citizen  by  the  supreme  Taw  of  the  land,  but,  on  the  contrary,  as  an 
aid  of  and  a  protection  to  it.  The  design  is  to  prevent  its  being  nullified  by  illegal 
or  fraudulent  votes. 

The  vote  of  an  elector  may  be  as  certainly  lost  to  him  by  an  illegal  ballot  going  in 
with  it  as  though  he  had  been  prevented  by  force  from  voting  or  bis  right  unlawfully 
denied  to  him  at  the  polls. 

The  cage  of  Doerflinger  vs.  Hilmantel  (21  Wisconsin,  566)  is  precisely 
in  point.    The  statute  of  Wisconsin  is  as  follows : 

No  vote  shall  be  received  at  any  annual  election  in  this  State  unless  the  name  of  tbo 
person  offering  to  vote  be  on  the  registry  made  on  the  Tuesday  or  Wednesday  preced- 
ing the  election,  unless  the  person  ottering  to  vote  shall  furnish  to  the  board  of  in- 
spectors his  affidavit,  in  writing,  giving  his  reasons  for  not  appearing  on  the  day  for 
correcting  the  alphabetical  list,  and  prove  by  the  oath  of  a  householder  of  the  district 
in  which  he  offers  his  vote  that  he  knows  such  person  to  bo  an  inhabitant  of  the  dis- 
trict, and,  if  in  any  incorporated  city  or  village,  giving  the  residence  of  such  person 
within  said  district.     (Sec.  7,  cli.  445,  Laws  of  1864.) 

In  the  case  of  Doerflinger  vh.  Hilmantel  it  appeared  that  over  50O 
votes  were  received  in  Milwaukee  from  persons  whose  names  were  not 
on  the  register,  no  one  of  whom  gave  to  the  inspectors  receiving  his 
vote  his  residence  within  the  district,  either  by  his  own  affidavit  or  by 
the  oath  oif  a  householder  of  such  district.  The  court,  by  Chief  Justice 
Dixon,  the  entire  court  concurring,  said  : 

It  is  furthermore  alleged  that  of  those  544  votes  145  were  received  from  persons  no 
one  of  whom  proved  to  the  inspectors  receiving  his  vote  by  the  oath  of  a  householder 
of  the  district  that  he  knew  such  person  to  be  an  inhabitant  of  the  district,  nor  did 
any  one  of  them  furnish  the  inspectors  any  proof  upon  oath  that  he  was  a  resident  of 
the  election  district.  It  will  be  sv;en  from  these  statements,  not  that  there  was  a  total 
want  of  proof  or  an  attempt  to  evade  the  reciuirements  of  the  act,  but  only  that  the 
proofs  were  in  some  particulars  defective.  It  is  not,  therefore,  a  question  whether 
the  statute  may  be  wholly  disregarded  or  dispensed  wilh  by  the  inspectors,  but  whether 
when  an  attempt  is  made  iu  good  faith  to  execute  it  a  mistake  in  the  execution  or  any 
departure,  however  slight,  from  the  terms  of  the  statute  w^ill  vitiate  the  proceedings 
and  annul  the  votes  so  irregularly  received.  In  other  words,  it  is  a  question  whether 
the  voters  are  disfranchised  by  any  such  mere  irregularity  or  error  in  the  proceedings. 
This  is  the  precise  question,  as  I  understand  it.  I  say  the  precise  question,  because  no 
fraud  or  intentional  misconduct  on  the  part  of  any  one  is  alleged,  nor  is  it  alleged 
that  there  was  any  inherent  disqualitication  in  the  persons  who  gave  the  votes.  They 
were  qualified  electors  of  the  district,  entitled  under  the  constitution  and  laws  to  vote 
at  the  election,  except  that  their  votes  were  not  received  in  the  form  prescribed  by  the 
statute.  As  to  one  hundred  and  forty-tive  of  them,  the  fact  that  they  were  inhabitanta 
of  the  district  was  not  proved  before  the  inspectors;  and  a«  to  the  others,  their  par- 
ticular places  of  residence  within  the  district  were  not  given.  As  to  all  of  them, 
the  inspectors  may  have  acted  upon  their  own  knowledge  of  the  facts,  and  thought 
that  proof  was  unnecessary.  ►Such  being  the  technical,  and,  as  it  seemed  to  me,  purely 
formal,  nature  of  the  objections,  I  must  say  that  I  was  surprised  to  hear  counsel  at  the 
bar  insist  that  those  votes  must  now  be  rejected.  I  had  not  then  examined  the  act, 
and  it  waA  contrary  to  all  my  notions  of  the  intention  and  effect  of  election  laws,  de- 
rived from  the  decisions  of  this  and  other  conrt-s  upon  Other  statutes  on  the  samesnb> 
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ject.  I  suppoaed  the  qiiestipu  before  the  courts  always  was,  who  received  the  CTeat«it 
number  of  votes  for  the  oftice  from  the  legally  qualified  voters,  without  regaro  toaoj 
matter  of  mere  form  or  want  of  form  in  the  receiving,  canvassing,  or  retnm  of  the 
votes;  and  that  to  hold  the  contrary  wouhl  be,  as  has  been  very  pertinently  Baid,t« 
place  a  higher  value  on  the  statute  regulation  than  on  the  right  itself — to  sacrifiee 
substance  to  form.  This  construction  of  former  statutes,  that  they  were  directory 
and  not  imperative,  and  therefore  not  jurindictional  on  thei)art  of  the  officers  condnct- 
ing  the  elections,  is  well  known.  For  the  sake  of  justice  upon  the  facti;  here  pleaded 
I  regret  that  this  act  does  not  admit  of  the  same  constructio  •.  It  seems  certainly  a 
very  severe  regulation  which  excludes  the  votes  of  legally  qualified  voters  under  «ucb 
circumstances.  ])ut  on  examining  the  act  I  am  satisfied  that  it  cannot  l»e  so  con- 
strued. It  is  essentially  an  imperative  statute,  and  deprives  the  inspectors  of  all  jiirit- 
diction  to  receive  the  votes  of  unregistered  voters,  unless  the  conditions  as  to  the 
affidavit  and  oath  fire  fully  complied  with.-  And  first  it  is  to  be  observed  that 
there  is  a  material  difference  between  this  and  former  statut4»8.  They  were  rcgnla- 
tions  of  the  time  and  manner  of  conducting  elections,  designed  for  the  govemmfnt 
of  the  officers  having  charge  of  the  polls.  No  duty  was  im])06ed  npon  the  voten 
except  that  of  going  to  the  polls  and  depositing  their  votes.  It  was  considered  thai 
the  voters  ought  not  to  forfeit  their  privileges  or  lose  their  vot^^s  by  reason  of  the  mis- 
takes or  misconduct  of  the  officers,  which  it  was  out  of  the  power  of  the  voters  to  rem- 
edy or  prevent.  By  this  act,  however,  every  voter  is  made  or  may  become  an  azentii 
the  execution  of  the  law.  Copies  of  the  register  as  made  by  the  board  are  filed  in  the 
office  of  the  town,  village,  or  city  clerk,  and  posted  in  sonie  conspicuous  place  in  the 
room  in  which  the  meeting  is  held,  so  as  to  be  accessible  to  any  elector  who  may  desire 
to  examine  the  same  or  make  copies  thereof.  On  Tuesday  preceding  the  general  el«5- 
tion  a  meeting  of  the  board  of  registry  is  hold  at  the  ]dace  designated  for  holding  the 
polls  of  election,  for  the  ])urpose  of  revising,  correcting,  and  completing  the  lists.  Any 
elector  of  the  district  whose  name  has  been  omitted  may  appear  at  such  meetine  and 
cause  the  same  to  be  entered  upon  the  register.  If  he  does  not  so  appear,  ana  still 
desires  to  vote,  he  must  furnish  the  inspectors  at  the  polls  his  affidavit,  giving  hie 
reasons  for  not  apjiearing  on  the  day  f«>r  the  correction  of  the  register,  and  likewiee 
prove  by  the  oath  of  a  householder  of  the  district  that  he  knows  him  to  be  an  inhab- 
itant of  the  district,  and,  if  in  an  incorporated  village  or  city,  give  his  residence  within 
the  district.  In  this  matter  of  a  voter  whose  name  has  been  omitted,  and  whohaa  not 
appeared  on  the  day  for  the  correction  of  the  register,  the  burden  of  answering  the 
requirements  of  the  law  by  furnishing  the  affidavit  and  proof  is  thrown  upon  the  voter 
himself.  He  is  presumed  to  know  the  law,  and  must  go  to  the  polls  prepared  to  comply 
with  its  conditions ;  and  if  he  does  not,  and  his  vote  is  lost,  it  may,  so  far  as  it  is  the 
fault  of  any  one,  with  justice  be  said  to  be  his  own  fault.  It  is  in  the  nature  of  a  pen- 
alty imposed  by  the  law  for  his  neglect  to  do  what  is  required  of  him.  The  inspecton 
cannot  receive  his  vote,  and,  if  they  cannot,  it  cannot  afterwanlsbe  received  and  connted 
by  the  courts. 

And  next  it  is  to  be  observed  that  it  is  a  negative  statute.     It  has  been  said  on  very 
high  authority  that  negative  words  will  make  a  statute  imperative.     (Dwarrison  Stat- 
utes, 715 ;  7  Law  Lib.,  55,  and  cases  cited.)    The  words  of  the  act  are :  **No  vote  shall. 
be  received  at  any  annual  election  in  this  State  unless,"  &c.    It  is  difficult  to  conceive 
any  language  more  strongly  imperative  than  this.     ('21  Wisconsin,  pages 568-9-70-71.) 

In  the  Philadelphia  *'  Locust  ward  casCj^  where  the  polls  had  been 
kept  open  and  votes  received  after  the  hour  prescribed  by  the  statute, 
Judge  Parsons  (another  eminent  Pennsylvania  jurist,  who  ha«  been  in- 
dorsed in  the  high  test  terms  by  the  counsel  on  both  sides  of  this  casein 
the  course  of  their  arguments),  after  showing  that  the  direction  to  do* 
the  i>olls  at  10  p.  ra.  was  imperative,  closes  an  able  and  exhaustive  opin- 
ion, in  which  the  whole  court,  then  consisting  of  five  law  judges,  con- 
<5urred  (having  previously  distinguished  the  case  then  before  the  court 
from  one  where  the  number  of  votes  thus  illegally  received,  counted, 
and  returned  was  clearly  ascertained  to  be  less  than  the  certified  nM^^r- 
ity),  as  follows : 

But  where  the  majority  for  the  candidate  is  small,  and  the  evidence  of  such  »  char- 
acter as  to  render  it  uncertain  as  to  the  number  of  votes  polled  after  the  boar  Wtt« 
the  election  should  have  been  closed,  when  there  is  imprecision  as  to  the  trae  b^^|^^ 
the  case  and  the  result  rendered  thereby  unoertaiiif  and  it  is  thereby  rendered  doabtnl 
who  has  a  majority  of  the  votes  polled  within  the  time  prescribed  by  law,  then  kksof* 
a  case,  it  is  unquestionably  our  duty  to  set  the  election  aside,  and  refer  the  eldcUon  teck 
to  the  people.  In  eUl  these  prinoipUa  the  tphole  court  fuUy  concur y  and,  ire  »ettU  it  M  the  It^t 
90  far  M  our  judgment  makes  it  certain.^' 

m  It  »  •  •  «  • 
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See  also  Cusliing'H  (Mass.)  Election  Cases,  Diglitoii  case,  175,  &c. ; 
Aiidover  case,  207.  See  also  1  Brewster  {ant€)j  179,  180.  Wlieelock's 
case  (1  Norris,  299),  cited  and  relied  upon  by  the  counsel  for  the  sitting 
member  on  account  of  having  been  subsequent  to  the  adoption  of  the 
new  constitution  of  Pennsylvania,  is  in  full  accord  on  this  point  with 
the  earlier  cases     We  quote: 

When,  however,  it  is  alK*u»'(l  Miat  rhire  is  iictiial  IVjiiid  in  the  elfcrioii,  or  that  the 
balh)t-hox  ha8  bei'ii  tauipcivd  witii,  or  illcffal  roicH  rtveived,  or  the  canlenH  or  frau<lu- 
leiit  acti*  of  th«?  *»nic«*r«  hiwe  liuxal  and  roii/used  the  hallo'H,  the  duty  of  the  court  is 
equally  plain,  antl  fvrry  le^nl  facility  should  he  atfordrd  toj>urj^e  the  poll  ;  and  when 
the  .'icts  of  the  ofticers  are  so  fraudulent  aiul  irregular  that  the  result  cannot  he amertaineti^ 
then  the  entire  poll  is  rejej-t»'d. 

The  contestant  alleges,  indei>en<lently  of  the  non  registered  vote,  that 
he  has  proven  240  illegal  vrdes  to  have  been  cast  for  the  sitting  mem- 
ber and  admits  that  ()1  have  been  shown  to  have  been  received  bv  him- 
self,  which  would  elect  him  by  99  majority,  provided  the  remaining  votes 
returned  for  him  after  deducting  these  61  were  all  cast  by  duly  qualfted 
voters,  which  he  does  not  claim  t^)  have  shown  by  legal  evidence. 

On  the  other  hand,  the  sitting  member  admits  that  29  illegal  votes 
were  ])roven  to  have  been  received  by  him,  not  <'>onsidering  the  non- 
registered  vote,  but  claims  that  lie  has  shown  by  competent  evidence 
that  328  illegal  votes  were  cast  for  his  opponent,  wiiich  would  nmke  his 
majority  379,  provided  the  votes  remaining  after  deducting  these  29 
were  all  cast  by  duly  qualified  voters,  which  he  on  his  ])art  does  not 
claim  to  have  shown  bv  anv  evidence  in  the  case. 

But  when  we  take  into  consideration  the  number  of  non-registered 
votes,  or  the  votes  cast  by  j)ersons  whose  names  do  not  appear  upon  the 
registry  list,  and  who  did  not  furnish  tiie  proof  of  right  to  vote  re- 
quired by  the  statute,  which  by  the  contestee's  brief,  Appendix  B,  ap- 
pear to  be  over  500,  we  cannot  concede  either  the  contestant's  claim  of 
99  majority  or  the  contestee's  claim  of  379  majority  of  the  legal  vot^s 
cast,  for  the  reason  that,  (conceding  all  tiie  contestee  claims,  yet  we 
must  determine  what  disposition  shall  be  made  of  the  non-registered 
vot«,  which  is  much  greater  than  the  majority  claimed  by  the  sitting 
member. 

It  is  contended  by  contestee's  counsel  that  the  contestant  failed  to 
use  due  diligence  in  this,  that  he  did  not  cause  the  ballots  to  be  pro- 
duced, and  thus  show  foi*  whom  the  non-registered  electors  voted,  and 
that  contestant's  resistance,  through  his  counsel,  to  the  legal  proceed- 
ings instituted  by  contestee  for  the  production  of  the  ballot-s  was  evi- 
dence of  his  well  grounded  fears  that  the  facts  when  disclosed  might 
show  that  he  was  not  elected. 

These  objections  to  contestant's  right  to  the  seat  would  have  been 
well  taken  were  it  not  for  the  fact  that  the  4,000  printed  pages  of  evi- 
dence in  this  case  show  most  extraordinary  diligence  on  the  contest- 
ant's part  to  account  for  and  explain  every  alleged  illegal  vot^^r,  and 
1,100  pages,  comprised  in  part  4,  are  almost  exclusively  devoted  to  evi- 
dence taken  to  ex]»lain  for  whom  the  non-registered  persons  cast  their 
ballots.  But  notwithstanding  the  immense  mass  of  testimony  taken,  it 
appears  that  the  great  number  of  voters  in  question  rendered  it  impos- 
sible within  the  time  prescribed  by  law  for  taking  testimony  to  explain 
for  whom  all  the  non-registered  persons  voted.  Whenever  it  was  pos- 
sible to  explain  for  whom  non-registered  persons  voted  such  explana- 
tion has  been  given,  and  the  voter  when  found  to  be  duly  qualified  has 
been  taken  from  the  non-registered  list,  and  such  list  still  remaining  re- 
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lates  to  those  in  whose  cases  no  evidence  appears  explaining  how  they 
cast  their  votes.  It  is  true  that  the  record  fails  to  disclose  for  whom 
these  persons  voted,  and  if  the  failure  is  to  be  charged  to  any  one,  the 
C/Ontestee  is  equally  at  fault  with  the  contestant.  They  are,  therefore, 
both  in  such  default  that  neither  has  the  right  to  claim  the  seat  when 
it  appears  that  there  are  illegal  votes  in  the  returns  unaccounted  for 
which  are  greater  in  number  than  the  returned  majority  of  the  sitting 
member.  The  people  of  the  district  have  rights  which  cannot  be  cou- 
promised  by  any  failure,  whether  avoidable  or  unavoidable,  either  of  the 
contestant  or  the  contestee.  They  have  the  right  to  be  represented  by 
the  person,  and  no  other,  who  has  received  a  majority  of  the  legal  votes 
of  the  district. 

It  having  been  determined  that  a  large  number  of  persons  voted  at 
the  election  who  did  not  comply  with  the  statute  as  to  the  proof  of 
their  right  to  vote,  and  the  number  of  such  ballots  cast  being  largely 
in  excess  of  both  the  returned  majority  of  the  sitting  member  or  the 
revised  majority  which  he  claims  in  his  briefs,  and  the  evidence  not 
showing  for  whom  such  votes  were  cast,  we  must  determine  upon  what 
rule  the  polls  must  be  purged  of  such  illegal  non-registered  votes. 
McCrary,  in  his  Treatise  on  Elections,  section  300,  page  225,  lays  down 
the  following  rule: 

It  would  seeiu,  therefore,  thai  in  a  case  whore  the  nuinher  of  bad  votes  proven  is 
sufficient  to  afiect  the  result,  and  in  the  absence  of  any  evidence  to  enable  the  court 
to  determine  for  whom  they  were  cast,  the  court  must  decide  upon  one  of  the  three 
following  alternativeH,  viz: 

1.  Declare  the  election  void. 

2.  Divide  the  illegal  votes  between  the  candidateM  in  proportion  to  the  whole  vote 
of  each. 

3.  Deduct  the  illegal  vote  from  the  candidate  having  the  highest  vote. 
And  it  is  clear  also  that  where  in  such  a  cjise  no  great  public  inconvenience  would 

result  from  declaring  the  election  void  and  seeking  a  decision  by  an  appeal  to  the* 
electors,  that  course  should  be  adopted. 

It  will  be  seen  from  all  the  authorities  that  where  a  new  election 
be  held  without  injury  it  is  the  safest  and  most  equitable  rule  to  de— -^ 
clare  the  election  void  and  refer  the  question  again  to  the  people  in  all' J 
cases  where  there  are  a  greater  number  of  illegal  votes  proven,  but  foi 
whom  they  voted  does  not  appear,  than  the  returned  majority  of  the  in- 
cumbent. In  this  case,  it  appearing  that  a  number  of  vot-es  many 
greater  than  the  official  majority  of  the  sitting  member  were  illegally 
received,  counted,  and  returned,  in  violation  of  the  'constitution  anc 
mandatory  statutes  of  Pennsylvania  which  were  adopted  for  the  pur-" 
pose  of  securing  the  purity  of  the  ballot-box  and  preventing  frauds  ar^ 
elections,  and  the  true  result  of  the  election  by  the  legal  voters  of  th^ 
district  has  not  heretofore  been  ascertained,  and  cannot,  from  them 
ture  of  the  case,  be  ascertained  upon  the  facts  presented  in  the  record, 
your  committee  recommend  that  the  election  be  declared  void,  in  order^ 
that  the  people  of  the  twentieth  Congressional  district  of  Penn8ylvan»-S: 
may  have  an  opportunity  of  again  expressing  their  choice  for  a  Repress' 
sentative  in  Congress.  Your  committee  therefore  recommend  the  adopcX* 
tion  of  the  following  resolution : 

Resolved^Th'dtihe  election  held  in  the  twentieth  Congressional  districii^J 
of  Pennsylvania  in  November,  1878,  for  a  member  of  this  House,  hc^^ 
and  the  same  is  hereby,  declared  null  and  void,  and  the  seat  now  occc^-^ 
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pied  by  Seth  H.  Yocuin  declared  vacant  until  filled  by  the  people  of 
said  district  in  conformity  with  law. 
All  of  which  is  respectfully  submitted. 

WILLIAM  M.  SPRINGER. 

VAN  H.  MANNING. 

ALVAH  A.  CLARK. 

EMORY  SPEER. 

W.  G.  COLERICK. 

R.  F.  ARMFIELD. 

F.  E.  BELTZHOOVER. 

SAMUEL  L.  SAWYER. 


rJEWS  OF  THE  UNDERSIGN bUi  MEMBERS  OF  THE  COMMITTEE  ON  ELEC- 
TIONS IN  THE  CONTESTED-ELECTION  CASE  OF  CURTIN  V.   YOCUM, 

The  undersigned  have  not  been  able  to  read  all  the  testimony  in  this 
case ;  they  were  not  on  the  subcommittee  to  whom  it  was  referred,  and 
from  whom  it  was  reported  to  the  full  committee  as  depending  upon 
questions  of  law  arising  from  facts  said  to  be  undisputed  by  both  par- 
ties. To  the  general  reasoning  of  the  report  of  the  minority  of  the  com- 
mittee we  assent.  We  think,  however,  that  the  registry  law  of  1874  is 
a  valid  law  under  the  constitution  of  1873.  We  think  also  that  the  re- 
quirements in  that  law  of  affidavits  from  persons  not  on  the  registry  list 
in  order  to  enable  them  to  vote  are  mandatory,  and  that  the  require- 
ments for  the  return  of  papers,  afifidavits,  &c.,  are  directory  ;  that  as  it  is 
made  a  crime  on  the  part  of  the  election  officers  to  permit  a  non-regis- 
i»red  person  to  vote  without  requiring  the  legal  proof  of  qualifications, 
the  strong  presumption  is,  in  the  absence  of  evidence,  that  such  officers 
Ihave  properly  ]>erformed  tlieir  duties  in  that  respect.  The  law  of  Penn- 
sylvania requires  that  the  elections  be  held  by  one  judge  and  two 
inspectors,  and  that  on  petition  of  five  or  more  citizens  two  over- 
seers of  election  of  diflerent  political  pa^:ties  be  appointed.  These  are 
the  election  officers.  Each  inspector  appoints  a  clerk.  After  the  elec- 
tion is  finished,  the  ballot-boxes  containing  "the  tickets,  list  of  voters, 
and  other  papers,"  securely  sealed,  must  be  delivered  to  the  mayor  and 
recorder  of  cities,  and  in  counties,  townships,  and  boroughs  to  such  person 
as  the  court  of  common  pleas  may  appoint  at  a  place  provided,  whenever 
the  authorities  of  such  city,  county,  townsjiip,  or  borough  have  provided  a 
place  therefor,  who  shall  "  keep  the  same  to  answer  the  call  of  any  court 
or  tribunal  authorized  to  try  the  merits  of  such  election.''  If  no  such  per- 
son is  appointed,  then  we  understand  that  they  must  be  delivered  to  the 
nearest  justice  of  the  peace.  The  affidavits  of  non-registered  voters  are 
required  to  be  filed  by  the  return  judge  with  the  prothonotary,  to  remain 
on  file  in  his  office  subject  to  examination  a«  other  election  papers  are. 
The  officers  of  election  at  the  close  of  the  polls  count  the  votes ; 
make  triplicate  returns,  with  a  return  sheet  in  addition ;  declare 
publicly  the  votes,  and  post  up  the  same  on  the  door  of  the  election 
house.  The  triplicate  returns  are  inclosed  each  in  an  envelope  and 
sealed,  and  one  envelope,  with  the  unsealed  return  sheet,  containing  also 
one  list  of  voters,  tally-papers,  &c.,  is  given  to  the  judge,  and  another 
to  the  minority  inspector.  These  judges,  who  are  the  judges  of  elec- 
tion, and  are  elsewhere  called  return  judges,  are  required,  in  some  cases 
on  the  first  day  and  in  others  on  or  before  the  second  day  after  the 
election,  to  deliver  said  returns  to  the  prothonotary  of  tVi^  <i«\sct\»  ^1  ^5«v<x- 
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mon  pleas  of  the  county,  and  on  12  o^clock  of  said  second  day  the 
prothonotary  is  required  to  present  said  returns  to  the  court  of  common 
])!eas.  who  canvass  the  returns.  In  case  any  return  is  missing,  or  io 
case  of  coniphvint  by  a  qualihcd  elector  charging  palpable  fraad  or 
mistake,  or  when  fraud  or  mistake  is  apparent  on  the  return,  and  if  in 
the  judgment  of  the  court  it  shall  be  necessary  to  a  just  return,  the 
court  is  required  to  issue  summary  process  against  the  election  officera 
and  overseers  to  bring  tliem  forthwith  into  court,  with  all  election 
pa])ers  in  their  possession — 

And  it"  palpal)li?  mistake  or  frau<l  shall  bo  discovered,  it  rthall,  iijxni  .such  b»»<iring 
as  may  l)e  dfcnied  uecessary  to  enli*;hteii  the  court,  J>e  corrected  by  the  court,  andso 
certiiictl;  but  all  alle^atioim  ot*  i)alpable  fraud  or  mistake  shall  be  «lecided  by  said 
court  within  thret?  <layN  ;itter  the  day  the  returns  are  brought  into  court  for  C4)mpiiU- 
ti<m.  and  the  said  imiuiry  shall  l»e  directed  only  to  ]>alpable  fraud  or  niistak**,  and 
shall  not  be  deemed  a  Judicial  adju<lication  to  <'onclude  any  contest  now  or  liereafrcr 
to  be  provi<led  by  hnv.  And  the  other  of  said  triplicate  returns  shall  be  placed  in  the 
box  and  sealed  ui»  with  the  ballots.     (Re«^istry  law.  1*;7«1.) 

It  is  to  be  noticed  that  it  is  not  the  election  officers,  but  only 
one  of  them,  viz,  the  return  judge,  who  is  required  to  iile  the  affidavits 
and  other  pai)ers  with  the  prothonotary,  and  within  two  days  after  the 
election  the  court  of  which  the  prothonotary  is  clerk  are  required  to 
canvass  the  returns,  and  in  case  of  complaint  by  an  elector  or  for  other 
causes,  as  has  been  before  stated,  the  court  may  order  all  election  papers 
before  them  and  have  a  summary  hearing.  In  a  case  such  as  this  is,  where 
direct  evidence  was  accessible,  ami  in  the  absence  of  any  evidence  that 
the  voters  we  are  considering  were  challenged,  or  that  any  coinplaiut 
was  made  to  the  court,  or  that  any  cause  for  a  summary  hearing  ap- 
I)eared  or  was  shown  to  the  conrt,  we  think  that  it  is  inadmissible  to 
infer  and  find  that  the  election  officers  committed  the  crime  of  permit- 
ting non-registered  i)ersons  U)  vote  without  requiring  affidavits,  merely 
from  the  fact  that  a  copy  of  the  registry  list  obtained  from  the  commis- 
sioners' office  has  less  names  on  it  than  are  on  the  list  of  voters,  and 
from  the  further  fact  that  either  there  is  no  evidence  that  the  affida- 
vits of  the  non  registered  voters  were  or  were  not  taken,  or  there  is 
evidence  that  these  affidavits  were  not  found  on  file  in  the  offit?e  of  the 
prothonotary.  It  is  wholly  on  this  inference  and  finding,  and  ou  the 
burden  of  proof,  that,  as  we  understand,  the  foundation  of  the  report  of 
the  nmjority  of  the  committee  rests.  The  majority  also  adopt  the  theory, 
not  of  throwing  out  the  precincts  the  legal  votes  of  which  they  find 
to  be  uncertain,  but  of  declaring  the  whole  election  void.  They  also  do 
not  undertake  to  apportion  the  presumed  illegal  votes. 

In  Centre  County  it  is  said  in  the  brief  of  the  contestee,  p.  24,  that  the 
registry  list  used,  and,  as  we  understand,  required  to  be  put  in  the  ballot- 
box,  was  received  by  the  election  oilicer§  directly  from  the  assessors, 
so  that  the  cop3'  from  the  commissioners'  office  would  not  necessarily 
contain  the  names  which  the  assessors  were  authorized  and  required  by 
law  to  add.  The  evidence  that  in  some  precincts  the  affidavits  were  put 
in  the  ballot-boxes  is  reierred  to  in  the  report  of  the  minority. 

That  direct  evidence  was  easily  obtainable  %  the  contestant  from  the 
ballot-boxes  to  show  how  every  presumed  or  proved  illegal  voter  voted, 
as  well  as  to  show  the  discrepancy  between  the  registry  lists  actnally 
used  at  the  polls  and  the  list  of  voters,  appears  from  the  statutes  here- 
after cited.  It  also  appears  that  the  election  officers  could  be  compelled 
to  testify  whether  they  took  affidavits  or  not,  in  addition  to  any  testi- 
mony that  might  have  been  obtained  from  the  alleged  illegal  voters  or 
any  other  person,  and  in  addition  to  the  evidence  of  the  takingof  affidavits 
wbicb  an  examination  of  the  ballot-boxes  might  have  disclosed. 
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The  eighth  section  of  the  re^stry  law  of  1874  requires  that  **  every 
ballot  voted  shall  be  uiimbered  in  the  order  in  which  it  shall  he  received, 
and  the  number  recorded  by  the  clerks  on  the  list  of  voters  opposite  the 
name  of  the  elector  from  whom  received.'-  The  ballot-boxes  should  con- 
tain, besides  the  ballots,  '*  the  list  of  voters  and  other  papers,-'  and  are 
required,  as  has  been  stated,  to  be  kept  securely  bound  with  tape  and 
gelled,  to  *^answer  the  call  of  any  court  or  tribunal  autliorized  to  try  the 
merits  of  such  election,"  unless  when  required  for  tlie  purpose  of  hold- 
ing another  election,  and  then  on  the  morning  of  such  election  all  the 
contents  of  the  ballot-boxes  are  to  be  burned  and  totally  destroyed. 
(Section  13  of  the  registry  law.)  We  understand  this  thirteenth  section 
to  mean  thtit  if  the  ballot-boxes  are  "  called"  by  any  ]iro])er  court  or  tri- 
bnnal  authorized  to  try  the  merits  of  such  election  before  they  are  re- 
quired to  be  used  at  the  subsequent  election,  then  they  are  to  be  held  to 
answer  sucli  call;  otherwise  the  old  ballot-boxes  are  used  Jit  the  election 
to  be  held,  the  contents  being  destroyed  on  the  morning  ot  such  election. 

An  inspection  of  the  ballots  in  the  boxes  and  a  comparison  with  the 
list  of  voters  by  the  numbers  would  show  how  every  i>erson  voted.  The 
opening  of  the  ballot-boxes  would,  of  course,  also  show  whether  any 
affidavits  had  been  put  in  as  a  ])art  of  the  '*  other  papers." 

The  nineteenth  section  of  this  registry  law  provides  that  "in  trials 
of  contested  elections,  and  in  all  proceedings  for  the  investigation  of 
elections,  no  person  shall  be  i)ermitted  to  withhold  his  testimony  on  the 
ground  that  he  may  criminate  himself  or  subject  him  to  public  infamy, 
but  such  testimony  shall  not  afterwards  be  used  against  him  in  any 
judicial  proceedings  except  for  perjury  in  giving  such  testimony."  (See 
also  sections  103  and  8oD,  Revised  Statutes  United  States.) 

Illegal  voters  can  be  compelled  to  testify  for  whom  they  voted. 

The  careful  lu'ovisiojis  of  the  Pennsylvania  election  laws  were  framed 
ap])arently  for  the  purpose  of  making  it  possible  in  every  case  to  ascer- 
tain what  illegal  votes  were  cast,  and  for  whom  cast,  so  that  in  each 
precinct  the  poll  c(mld  be  purged  of  the  illegal  voters. 

The  burden  of  proof,  even  if  the  doctrine  of  declaring  an  uncertain 
election  void  be  adopted,  is,  we  think,  as  stated  by  the  minority,  on  the 
contestant  to  show  that  more  illegal  votes  than  the  returned  majority 
of  the  sitting  member  were  cast,  and  either  that  they  were  cast  for  the 
sitting  member  or  that  it  is  impossible  to  ascertain  for  whom  they  were 
cast,  and  this  impossibility  is  an  actual  impossibility  arising  from  the  cir- 
cumstances of  the  case,  which  could  not  have  been  remedied  by  the  use 
of  due  diligence,  and  not  an  impossibility  arising  wholly  from  the 
absence  of  evidence  that  could  have  been  taken.  The  party  having  the 
burden  cannot  by  his  own  neglect  create  the  impossibility.  The  report 
of  the  majority^  on  this  point  cites  McCrary  on  Elections,  ])age  225,  sec- 
tion 300,  but  that  report  does  not  quote  what  almost  immediately  follows 
the  clause  quoted,  viz: 

Let  it  be  luulerslood  that  we  are  here  rot'errin«:j  to  a  lane  where  it  is  tbund  to  be 
impossible  by  the  use  of  due  diligence  to  .show  for  whom  the  illegal  votes  were  cast. 
If  in  any  given  cane  it  Vie  shown  that  the  proof  was  within  the  reach  of  the  party  whose 
duty  it  was  to  pro<luce  it,  and  that  he  neglected  to  produce  it,  then  he  may  well  be  held 
answerable  for  his  own  neirlect:  and  because  it  was  his  dutv  to  show  for  whom  the 
iUegal  votes  wore  cast,  and  because  he  might  by  the  use  of  reasonable  diligence  have 
made  this  showing,  it  may  very  properly  be  said  that  he  should  suiFer  the  loss  occa- 
moned  bv  deducting  them  from  his  own  vote. 

On  page  227  Mr.  McCrary  says  : 

We  think  the  safer  rule  would  be  for  the  'outestaut  to  show  not  only  that  a  certain 
UQmber  of  illegal  votes  wen>  polled,  but  al.s<^>  to  show,  if  he  can,  that  they  were  cast 
for  his  opponent.     It  is  not  intended  by  this  to  assert  that  the  rule  above  quoted  from. 
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Duffey's  case  is  positively  erroneous,  bat  only  to  intimate  a  doubt,  and  to  cxpreM 
the  opinion  that  the  ordinary  principle  which  requires  the  party  holding  the  affirm- 
ative to  prove  the  facts  and  all  the  facts  necessary  to  make  out  his  case  is  the  better 
rule,  and  thai  it  will  in  all  cases  be  safer  to  follow  it. 

In  this  case  the  facts  set  out  in  the  report  of  the  minority  show  pe- 
culiar reasons  why  the  opinion  expressed  by  Mr.  McCrary  sliould  be 
adopted. 

The  forty  days  given  by  the  statute  of  the  United  States  to  the  con- 
testant to  take  his  testimonyin-chief  expired  on  the  18th  day  of  Febru- 
ary, the  day  of  the  election  of  certain  township  and  other  officers  in 
Pennsylvania.  The  time  of  the  taking  of  testimony  by  the  cont^stee  did 
not  begin  until  the  day  after  said  election.  Unless  the  ballot  boxes 
could  be  held  *'  to  answer  the  call  of  any  court  or  tribunal  authorized  to 
try  the  merits  of  such  election"  before  the  morning  of  the  ISth  day  of 
February,  the  contents  of  the  ballot-boxes  would  be  totally  destroyed. 
The  contestant  not  only  took  no  steps,  either  by  asubpcena  duces  tecum 
in  this  case  or  bj'  an  application  to  a  court  of  general  equity  Jurisdiction, 
to  preserve  the  content*^  of  the  ballot-boxes,  but  resisted  the  attempt 
made  by  the  contostee  to  have  them  preserved  in  certain  counties,  as  ^ 
set  out  in  the  report  of  the  minority. 

This  case  is  so  voluminous  as  to  require  many  weeks  to  read  the  tes-  , 
timony  and  detormine  all  the  controverted  facts  alleged  to  be  niateriar  ^ 
by  one  party  or  the  other.  On  the  facts  reported  to  be  conceded  or  un  .« 
disputed  by  both  parties,  which  are  the  foundation  of  the  reports  mad^  j 
to  this  House,  we  think  the  election  ought  not  to  be  declared  void,  an( 
no  one  contends  that  on  these  facts  Mr.  Gurtin  ought  to  be  seated, 
the  House  is  to  take  linal  action  on  the  case  upon  the  reports  now  mad< 
we  think  the  resolution  reported  by  the  minoritv  should  be  adopted. 

'  W.  A.  FIELD. 
E.  OVERTON,  Jr. 
J.  H.  CAMP. 
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IGNATIUS  DONNEIil^Y  vs.  WlI^IilAM  D.  WASHBURN. 

Third  Conoressional  DisTRiqT  of  Minnesota. 

•Charges  of  bribery  aud  coercion  and  iiitiniidatiou  of  voters,  and  the  counting  of 

illegal  votes  by  the  canvassing  officers. 
Held,  That  bribery  was  committed  on  behalf  of  contestee,  and  that  bribery  oom- 

mitted  by  contestee,  or  by  any  agent  of  contestee,  with  or  without  the  knowledge 

or  direction  of  his  princi])al,  renders  the  election  void. 
Hcldj  That  numbered  ballots  must  be  rejected,  because  the  numbering  of  same  waa 

done  to  prevent  a  fair  election  and  to  intimidate  voters. 
Held,  That  where  votes  are  canvassed  aud  return  made  by  a  boanl  constituted  differ- 
ently from  that  provided  by  law  the  returns  must  be  rejected  and  the  vote  thrown 

out. 
Heldj  That  the  returns  of  the  votcb  cast  in  the  ''county  of  Polk  and  Kitson''  must 

be  rejected,  because  there  is  no  **  county  of  Polk  and  Kittson^'  in  Minnesota,  but 

separate  counties,  Kittson  being  unorganized  and  not  attached  to  Polk  County 

for  any  purpose. 
The  vote  of  Polk  County  alon<*  «annot  be  determined  from  the  returuH  or  the  evi- 

deuce. 

[NoTK. — This  case  was  reported  to  the  House  on  June  10,  1880;  was  recommitted 
to  the  Committee  on  Elections  and  ordered  to  be  printed.  No  further  action  was 
taken  by  the  House  in  this  case.] 


June  16,  1880. — Mr.  MANNiN<f,  on  behalf  of  the  majority  of  the  Com- 

mittee  ou  Elections,  submitted  the  following 

R  E  r  O  R  T : 

Views  of  certain  members  of  the  Committee  on  Elections  in  the  contested- 
election  case  of  Donnelly  vs,  Washburn,  from  the  third  Congressional 
district  of  Minnesot^i  : 

The  undersigned  have  carefully  examined  the  questions  of  law  and 
fact  involved  in  the  case. 

BRIBERY. 

The  first  question  which  they  considered  Wiis  the  question  of  bribery. 

They  find  that  bribery  was  committed  on  behalf  of  the  sitting  mem 
ber,  Mr.  Washburn,  by  his  friends,  by  members  of  his  district  com- 
mittee, and  by  personal,  political,  and  business  agents;  that  this 
bribery  was  not  confined  to  any  portion  of  the  district,  or  to  any  one 
town  or  county,  but  that  it  extended  throughout  a  region  of  country 
nearly  400  miles  long  and  100  miles  wide ;  and  they  further  find  that  in 
many  cases  the  bribery  has  been  traced  home  directly  to  Mr.  Wash- 
burn himself.  The  committee  give  herewith  an  abstract  of  the  testi- 
moqy  in  some  of  these  cases. 

Ghades  Berens,  a  Democrat,  the  postmaster  of  the  village  of  North 
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Prairie,  Morrison  County  (situated  about  100  miles  from  MinneapoIi8)y 
testifies  (pap:e  300,  printed  testimony)  that  prior  to  the  election  of  No- 
vember 5, 1878,  he  wrote  and  mailed  a  letter  directly  to  the  sitting  mem- 
her  J  Washhnrn^  in  which  he  said  that  he  would  give  his  support  at  the 
election  to  him,  Washburn,  for  $50.  This  letter  evidently  reache<1  the 
sitting  member,  for  Berens  testifies  that  he  received  a  letter  in  reply  ta 
it  from  Keith,  the  ])ostnjaster  at  Minneapolis,  a  political  friend  of  the 
sittting  member,  in  wliich  Keith  said  ^'he  was  glad  that  Kerens  would 
work  that  way."  He,  Keith,  further  stated  that  he  would  give  Eereus's 
letter  to  J.  V.  Brower,  one  of  the  Ke])ublican  United  States  land  officers 
at  Saint  Cloud,  and  that  Brower  would  attend  to  the  matter.  J.  V. 
Brower  testifies  (page  240): 

Cbtirlcs  BereijH  wiotea  Itttor  to  Miuiit;i|>olis  d<*inaiulii)«;  ^i)0  for  which  lie  was  to 
support  General  Waslibuni  [the  Hitting  iiiernlxT].  The  letter  was  sent  to  me  by  some 
one  in  connection  willi  the  canipaijun  ;  I  can't  say  whetlier  hy  the  committee  or  by 
(General  AVashburn  or  l»y  soriie  one  for  them. 

Brower  admits  the  receipt  of  $50  from  Washburn  or  hiscommittee,  and 
may  have  got  more.  Berens  (page  300)  and  Brower  (page  240)  both  agree 
that  Brower  visited  North  Prairie,  Morrison  County,  and  called  on  Ber- 
ens; Berens  says:  **  Brower  said  1  should  work  for  Washburn  and  he 
would  see  me  all  right."  He  says  Brower  did  not  pay  him  any  money 
because  he,  Brower,  did  not  trust  him — he  thought  he  was  supj^orting 
Donuellv.     Brower  testifies: 

I  advibecl  General  Wanhbum  [tho  sitting  member],  or  some  one  for  him,  after  I 
had  been  advised  that  no  arrangemonts  of  that  character  could  be  entered  into  [that 
is,  the  [Kirohasc  <>{  Berens's  support  for  $'»<)],  or  words  to  that  etVect,  that  he  whould 
not  enter  into  such  arrangements  with  Cliarles  Berens,  or  any  one  else. 

Here  it  is  clearly  established  that  there  was  a  negotiation  between  a 
Democratic  voter  and  Mr.  Washburn,  the  sitting  member,  the  one  to 
sell  his  vote  (for  his  vote  is  implied  in  his  •'  support")  for  $50,  and  the 
other  to  buy  it.  The  letter  is  answered  for  Wa^shburn  by  Keith,  his 
friend ;  the  proposition  is  a<icei)ted  with  thanks,  and  the  letter  is  deliv- 
ered to  a  Federal  official,  who  goes,  with  the  letter  and  with  Washburn's 
money,  or  the  money  of  Washburn's  committee,  in  his  pocket,  to  see  the 
party  and  consummate  the  transaction.  The  offense  of  bribery  was  com- 
plete when  one  party  oft'ered  to  sell  his  vote  and  the  other  agreed  to  buy 
it.  (See  Russell  on  Crimes,  volume  1,  page  159;  Hardinge  vs,  Stokes,  1 
M.  &  W.,  233.)  Brower  reports  to  Washburn,  or  some  one  for  him,  that 
the  *' arrangement"  could  not  be  entered  into. 

There  is  no  denial  of  this  testimony  and  no  attempt  to  impeach  Berens 
or  Brower. 

If  Washburn  had  not  been  ready  to  use  money  to  corrupt  the  voters 
of  his  district  he  would  have  resented  the  proposition  made  to  him  bj 
Berens  as  an  insult;  on  the  contrary,  he  appears  to  have  been  as  ready 
to  buy  Berens's  vote  as  Berens  was  to  sell  it.  That  Brower  was  Wash- 
burn's agent  clearly  appears;  and  when  Brower  told  Berens  that  he 
should  work  for  Washburn  and  he  (Brower)  would  '*see  him  all  right,'^ 
it  was  in  effect  the  same  as  if  Washburn  himself  had  spoken  those 
words.  In  short,  as  Keith  and  Brower  simi)ly  acted  as  agents  for  Wash- 
born,  the  transaction  may  be  thus  briefly  stated: 

1.  Berens  tells  Washburn  he  will  sell  him  his  vote  for  $50. 

2.  Washburn  thanks  him  and  tells  him  to  go  ahead  and  it  will  be  all 
right. 

Thereisin  thethird  Congressionaldistrict  of  Minnesota  an  unorganized 
county  named  Kittson,  situated  in  the  northwestern  corner  of  the  State, 
and  adjoining  the  line  of  the  British  possessions ;  it  is  more  than  40d* 
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miles  from  Minneapolis.  In  the  fall  of  1878  this  county  was  a  wilder- 
ness; there  were  probably,  as  appears  from  the  testimony,  not  ten  actual 
settlers  in  the  entire  county  (see  paj^es  125-144).  Between  the  8th  and 
the  KUh  October,  1878  (j>age  125),  two  men,  named  Arthur  J.  AVhite  and 
B.  P.  Webster,  entered  into  a  contract  with  the  Saint  Paul  and  Pacific 
Railroad  Company,  wliich  was  then  constructing  a  railroad  through 
said  connty,  to  get  out  cord-wood  for  the  use  of  the  railroad  conii)any. 
Between  the  dates  named  they  collected  together  some  80  or  90 
wood-choppers  in  tlie  city  of  Minneapolis,  and  proceeded  to  Kittson 
County  to  cut  this  cord-wood.  The  men  so  hired  were  ])rincipally  har- 
vest-hands and  tramps  who  had  not  been  in  the  State  h)ng  enough  to 
vote;  they  were  in  Kittson  County  for  a  temporary  purpose,  and  were 
therefore  not  entitled  to  vote  under  the  laws  of  Minnesota  (see  Kev. 
Stat.  Minn.,  sec.  55,  page  OO) ;  the  county  was  unorganized,  and  the  election 
precincts  wen^  established  in  the  couniy  ten  days  before  the  election, 
by  the  governor,  without  authority  of  law,  and  were  therefore  legally 
not  election  i)recincts;  there  were  no  registration  lists  at  the  polling- 
places;  the  voting  took  ]dace  in  railroad  depots  or  in  railroad  cars;  there 
were  no  proper  ballot-boxes  (cigar  boxes  and  candle  boxes  without 
locks  and  keys,  as  requiied  by  law,  being  used  as  ballot-boxes);  the 
judges  were  not  sworn,  and,  in  short,  almost  all  the  requirements  of  the 
laws  of  the  State  for  the  holding  of  elections  were  ignored. 

At  one  of  these  j>recincts,  to  wit,  Tamaraiik  Eiver,  these  80  or  00  wood- 
choppers,  hired  by  Webster  and  White,  voted.  There  were  only  4  actual 
eettlers  (page  125)  in  the  precinct,  and  these  alone  were  i)resumably  enti- 
tled to  vote.  The  vote  cast  was  109  for  Washburn  and  1  for  Donnelly. 
The  testimony  of  George  C.  Morton  (page  125),  John  Mulvey  (page  120), 
Jkrthur  J.  White  (page  o05),  and  E.  P.  Webster  (page  207)  shows  that 
these  80  or  00  wood  choppers  were  urged  and  requested  by  Webster  and 
^hite,  the  wood-contractors,  to  vote  for  Washburn;  they  were  told  that 
if  they  voted  for  Washburn  they  would  be  paid  (page  125)  from  $1.65 
to  $2.20  each  for  their  votes;  they  did  vote,  and  they  voted  for  Wash- 
"buru,  and  they  were  so  j>aid ;  and  they  rejmed  to  vote  at  all  unhss  they 
were  paid  (page  207).  The  total  sum  paid  by  Webster  and  W^hite  to 
these  men  for  their  votes  was  $100  or  $170  (page  307).  It  further  ap- 
pears, by  the  admission  of  Webster,  that  the  contractors  expected  to 
l)e  repaid  this  money  (page  207)  so  paid  out  for  these  votes. 

It  also  appears  (see  page  121)  that  in  addition  to  the  80  or  00  wooil- 
choppers  so  bribed  to  vote  for  Washburn,  the  contractors  W^ebster  an<l 
White  gave  two  trappers  their  board  for  a  week  on  (jondition  that  they 
would  vot^  for  Wasburn;  and  they  did  so  vote. 

George  C.  Morton  testifies  (page  120)  that  White  told  him  in  the  pres- 
ence of  Webster  that  they,  Wel)ster  and  White,  were  to  get  $200  for  their 
services  at  the  election  in  behalf  of  Washburn.  The  money  paid  out  by 
them  for  votes  was  repaid  to  White,  one  of  the  firm  (see  page  127),  by 
Major  Hale,  of  Minneapolis,  the  business  manager  of  the  contestee, 
Washburn,  eight  days  alter  the  election,  by  a  check  for  $182;  and  the 
check  was  cashed  for  Wliite  by  one  George  B.  Webster,  the  paymaster 
of  the  Minneapolis  and  Saint  Louis  Railroad  Company,  of  which  the 
contestee,  Washburn  was  and  is  president.  W^hite  admits  (page  307) 
that  he  was  rejiaid  the  sum  of  $1(>8  or  $172,  being  the  money  so  paid 
for  these  80  or  00  votes,  by  said  George  B.  Webster,  paymaster  of  con- 
testee's  railroad  company.  There  was  no  connection  between  the  Saint 
Paul  and  Pacific  Bailroad,  for  which  the  wood  was  cut,  and  the  Min- 
neapolis and  Saint  Louis  Railroad,  of  which  contestee  is  president;  the 
one  runs  from  Saint  Paul  northwestwardlv  to  British  America  or  Mani- 
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toba;  the  other  ruus  from  Minueapolis  southwardly  towards  Saiut  Louis; 
and  the  place  where  the  wood  was  cut  was  between  400  and  500  miles 
distant  from  Minneapolis. 

Here,  then, is  a  case  of  bribery  by  the  wholesale,  and  it  clearly  appears 
that  the  money  that  was  paid  for  the  bribed  votes  was  repaid  in  Wash- 
hurn^s  office  by  his  business  manager^  by  a  clieck  which  is  cashed  by  the 
paymaster  of  his  railroad  company. 

Emil  Shagren,  a  Swede,  a  Greenbacker,  a  laboring  man,  resided  at  the 
date  of  the  election  in  question  at  Miuntiapolis,  Minn,  (page  15).  He 
was  an  active  supporter  of  the  contestant,  Donnelly,  and  had  been  a 
delegate  to  the  Greenback  Congressional  convention.  About  the  15th 
October,  1878,  a  friend  of  Washburn,  named  William  Chsise,  urged  him 
to  go  to  Washburn's  oihce  to  see  Major  Uale,  his  business  manager  (the 
same  person  who  paid  ior  the  80  or  90  bribed  votes  at  Tamarack  River), 
because  Major  Hale  would  "convince"  him  that  he  should  vote  for 
Washburn.  Shagren  declined  to  go.  The  invitation  was  several  tiun 
repeated.     At  length  Shagren  went  to  Washburn's  office.     He  was  met 

by  Major  Hale,  wlio  was  evidently  prepared  by  Chase  for  the  interview -. 

Hale  commenced  by  asking  him  if  he  wanted  greenbacks.  He,  Hale^^i^  ^, 
then  referred  to  the  fact  that  Shagren  had  been  a  delegate  to  the  Green—  _^v 
back  convention  and  was  a  supporter  of  contestiint,  Donnelly.  Hale^^^e 
told  him  that  he  would  see  that  he,  Shagren,  voted  for  Washburn  .Mr^MXi- 
This  ended  the  first  interview  with  Hale  Soon  after  Shagren  got  out"-K-jat 
of  work.  Chase  again  urged  him  to  go  to  see  Hale,  and  he,  Hale,  woulc:^  JTJ^ 
give  him  "  a  job" ;  and  he  gave  him  a  sealed  letter  to  Hale.  On  the  19ttM  j::M^  ^t^ 
October  Shagren  went  to  Washbuni's  office  again.  He  gave  the  lettecK'^^re 
to  Hale;  Hale  read  it  and  went  into  another  room  and  conferred  in  whis  «^  #  ^i* 
pers,  which  the  witness  overheard,  with  C.  C.  Washburn,  brother  oftiu^^^^ti 
sitting  member  and  ex-governor  of  Wisconsin.  Hale  then  came  out 
this  room  with  a  $5  bank-note  foUled  between  his  fingers;  sat  down 
side  Shagren,  put  his  hand  on  his  lap,  and  said :  '*  Ejpi^  I  will  tell  yoip^ 
what  I  want  of  you;  I  want  you  to  vote  for  W.  D.  Washburn  (the  sit^  ^ 
ting  member),  and  use  your  influence  «and  work  among  your  friends  foi^i>^*! 
the  election  of  Governor  Wa.shburn  (the  sitting  member),  and  I  wil  %m^^^^ 
l)ay  you  $2  a  day  Irom  now  to  the  close  ot  the  election;"  and  *'  he  figureo*^^*'''^ 
it  up  and  said  it  would  be  $36,  besides  my  expenses  and  money  to  spends -^^^ "° 
among  the  boys."  ^*He  told  me  to  bring  my  bill  there  to  Mr.  Wash-^:*^' 
burn's  office  the  day  after  the  election  and  I  would  get  my  pay."  Shagrerm^^^J 
made  no  answer.  Then  Hale  took  the  $5  bank-note,  which  be 
brought  out  of  the  room  where  he  conferred  with  the  brother  of  the  sit 
ting  member,  and  delivered  it  to  Shagren,  saying:  *'Emil,  here  is  $5; 
and  use  this  among  the  boys,  and  drop  in  occasionally  and  I  will  givi 
you  more." 

It  is  true  that  Shagren  voted,  worked,  and  made  speeches  for  Donnelly ^^-^ 
subsequent  to  this  interview;  and  in  one  of  these  speeches  and  befoi 
the  election  he  stated,  publicly,  the  ])articulars  of  this  attempt  to  cor- 
loipt  him  and  se(uire  his  vote;   but  the  crime  of  bribery  was  complete* "^ 
when  Washburn,  in  his  own  office,  through  his  business  manager,  and — - 
in  the  presence  of  his  brother,  paid  Sliagren  $5  and  promised  him  $36 
more,   and  Shagren  acce])ted  the  $5.     It  is  of   no  moment  wbetheir 
Shagren  intended  to  vote  for  Washburn  or  not,  or  whether  he  did  or  did 
not  so  vote.     An  attemi)t  was  made  to  impeach  Shagren  by  showing  that 
he  was  contradicted  by  John  C.  Oleson  and  Ole  H.  Mahler;  but  Olesou 
(page  92),  while  he  denies  that  he  told  Shagren  that  he  was  paid  $2  by 
William  Chase  for  his  vote,  admits  that  he  was  paid  $2  by  William 
Chase  for  services  at  the  election ;  and  Mahler  (page  117),  while  he  de- 
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lies  that  he  told  Shafjren  that  he  had  received  ^25  from  Washburn, 
idmit^  that  he  received  $15  or  $25  from  somebody,  he  declines  to 
say  whom,  and  he  declines  to  say  whether  or  not  he  peddled  tickets 
^th  Washburn's  name  on  them.  So  that  these  witnesses  confirm  in- 
stead of  impeach  the  substantial  truth  of  Sha<?ren's  testimony.  How 
jould  «he  have  known  the  facts  stated  unless  these  parties  told  him  ! 

The  proof  in  this  case  seems  to  your  committee  to  be  very  conclusive ; 
:he  party  bribed  was  an  active  opponent  of  Washburn  and  warm  sup- 
porter of  Donnelly,  and  these  facts  were  known  to  Washburn's  busi- 
ness manager.  He  belon^^od  to  a  difterent  political  party  from  the  sitting 
ncraber.  The  bribery  takes  j)lace  in  Washburn's  office  and  in  the  presence 
}f  his  brother.  The  witness,  Shag^ren,  was  coaxed  there  under  the  prom- 
86  of  a  job,  and  advantage  taken  of  the  fact  that  he  was  out  of  work 
ind  i)oor.  A  distinct  and  deliberate  i>ro position  is  made  to  him  to  pay 
[lim  a  given  sum  for  his  vote  and  support,  and  part  of  the  money  is  i)aid 
to  him. 

Bernard  Cloutier  (st'c  page  211)  resi<led  in^Iiuueapolis  at  the  time  of 
the  election,  and  sold  farm  machinery.  He  wa.s,  and  had  always  been, 
i  Democrat,  and  generally  took  an  active  part  in  politics.  About  a  week 
3r  ten  days  before  the  election  he  met  John  Baxter,  a  friend  of  the  sitting 
member.  Cloutier  told  him,  in  answer  to  a  question  by  Baxter,  that  he, 
Dion  tier,  did  not  intend  to  take  any  part  in  the  election.  He  says,  '^  I 
told  him  that  I  had  made  up  my  mind  to  take  no  part  in  the  election, 
w  I  had  heretofore  been  promised  a  good  deal  and  nether  got  anythitig 
for  it?^  Thereupon  Baxter  requested  witness  to  see  Charles  W.  Johu- 
wn  (secretary  of  the  Republican  central  committee  of  the  third  Con- 
nfressioi:al  district).  Two  or  three  days  thereafter  Baxter  met  Cloutier 
iigain,  and  asked  him  if  he  had  seen  Johnson,  ('loutier  said  no.  Bax- 
ter said  that  was  queer,  as  Johnson  had  promised  he  would  see  Cloutier. 
Baxter  then  took  Cloutier  to  the  office  of  the  sitting  member^  Washburn, 
*nd  they  told  him  there  that  Johnson  had  just  gone  out.  An  hour  after- 
«vards  Cloutier  was  in  Christitin  &  Dean's  office,  when  a  gentleman 
i^ame  in  and  told  him  that  '''General  Washburn  \the  sitting  member] 
wanted  to  see  me  [Cloutier \  at  his  [  Washburn^s]  office^  Cloutier  went  to 
Washburn's  office,  and  there  met  Charles  \V.  Johnson  and  Dr.  Keith, 
(the  postmaster  at  Minneapolis,  and  the  same  party  who  thanked  Charles 
Berens  for  his  offer  to  sell  his  support  to  Washburn  for  $50).  Johnson 
wanted  Cloutier  to  go  out  and  electioneer  for  Washburn.  Cloutier  said 
he  would  do  so  if  he  wa.s  ])aid  for  his  time  and  expenses.  Thereupon 
Johnson  told  him  to  start  out.  The  next  day  Johnson  met  Cloutier  at 
the  i)ost-office,  and  paid  him  $30.  The  following  Wednesday  Cloutier 
net  Johnson  again  at  Washbnrn^s  office,  ''  I  told  him  I  wanted  some  more 
noney.  He  asked  me  how  much  I  wanted,  and  I  told  him  I  wanted 
^20.  He  \Mr,  Johnson]  ivvnt  into  the  next  room  and  commenced  talking 
mth  Mr.  Washburn,  the  sitting  member.  He  came  back  and  handed  me 
120." 

The  witness,  Cloutier,  states  in  his  cross-examination  that  he  was  in 
aver  of  Mr.  Washburn  in  the  first  place;  T)ut  it  appears  by  his  exami- 
lation-in-chief  that  he  had  made  up  his  mind  to  take  no  part  in  the 
Jcction,  because  he  had  been  previously  promised  bribes  which  were  not 
laid;  and  thereupon  he  was  paid  $50  to  convert  him  from  that  position 
if  neutrality  and  indifll'erence  into  a  warm  supporter  of  the  sitting  mem- 
ber. In  other  words,  the  payment  of  that  sum  of  money  secured  to  Mr. 
fcVashburn  a  support  and  influence  which  he  would  not  have  had  with- 
mt  it.     It  is  fair  to  presume  that  If  the  vote  and  support  of  this  mer- 
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cenary  politician  could  have  becu  b'ad  without  the  payment  of  luouey 
tlie  $50  would  not  have  beeu  paid. 

The  contract  of  bribeiy  was  made  by  the  secretary  of  Washburn's 
<*onnnittee  in  Washburn's  oftice,  and  pnrr  of  the  money  was  paid  in 
Washburn^s  ollice  in  his  })resence,  and  under  ciixiumstances  which  cre- 
ate a  stron<,^  presunjption  that  it  came  from  Washbui  n's  pocket.  That 
is  to  say,  Cloutier  asks  Jolmson  for  ^'2{);  Johnson  goes  to  Washburu, 
and  returns  with  the  money  and  pays  it  to  Clouiier. 

llere,  then,  we  have  four  cases  of  bribery,  involving  96  bribed  votes* 
brought  home  to  the  sitting  member  in  the  clearest  and  most  conclusive 
manner.  In  the  first  ease  the  negotiation  is  with  Mr.  Washburn  him- 
self; in  the  next,  the  money  which  bought  the  votes  is  repaid  iu  hu 
(Waslibnrn's)  office  by  his  business  manager;  in  the  ^hird,  the  bribe  is 
ottered  and  tlie  money  paid  in  Washburn\s  office  by  his  business  nian- 
auer  and  in  tlie  i)resence  of  his  ]>rother;  and  in  the  fourth  case  the 
bribe  is  otfert^l  and  the  yioney  paid  by  the  secretary  of  Washburn's 
committee  iu  Washburn's  office,  and  i)art  of  the  money  paid  in  Wash- 
burn's presence,  and  probably  out  of  his  j)ocket.  ll  seems  to  your  com- 
mittee that  this  evidence  is  sufficient  ti»  convict  Mr.  Washburu  of 
bribery  iu  any  court  in  the  world. 

And  yet  in  the  face  of  such  an  array  of  testimony  'Sir.  Washbuniis 
dumb.  lie  had  forty  days  in  which  to  rebut  this  testimony;  he  ronld 
have  taken  the  stand  himself,  to  explain  or  deny  the  J:ieren8  matter;  lie 
could  have  i)rocured  the  testimony  of  his  business  manager,  Hale,  to 
contradict  Shagren  and  Morton  ;  he  could  have  called  »Tohusou  to  con- 
tradict Cloutier;  he  could  have  sworn  his  brother,  ex-Governor  C. C. 
Washburn,  to  deny  that  he  was  present  and  conferred  with  Hale,  ami 
also  to  rebut  the  natural  presumption  that  he  (C.  G.  Washburn)  fur- 
nished the  $5  with  which  Hale  bribed  Shagren.  He  did  nothiujif  of 
this  kind ;  he  denied  nothing  ;  he  called  not  a  single  witness  to  rebut 
this  or  anything  else  in  the  mass  of  testimony  showing  bribery.  Cer- 
tainly no  lawyer,  and  no  layman  familiar  with  human  nature,  will  pre- 
tend that  it  was  Mr.  Donnelly's  duty  to  place  these  parties  who  held  such 
close  and  intimate  relations  with  Mr.  Washburn  on  the  witness  stand. 
He  might  just  as  well  be  asivcd  to  make  Mr.  Washburn  his  witness.  In 
these  matters  he  and  his  friends  were  like  the  Siamese  twins,  living, 
breathing,  and  moving  together.  Every  part  of  this  testimony  wa-s 
brought  home  to  the  knowledge  of  Mr.  Washburn,  as  he  was  represented 
by  counsel  at  the  hearing  of  each  witness.  It  will  not  do  for  Mr.  Wash- 
burn to  say  that  he  did  not  wish  to  '*  dignify  the  case  of  the  contestant" 
by  calling  witnesses  in  rebuttal.  His  own  character  as  a  man  of  honor 
demanded  some  denial  or  explanation  of  this  testimony,  which  traces 
the  bribery  of  90  voters  right  to  his  own  office,  to  his  business  mauager, 
to  his  brother,  and  to  himself.  If  he  did  not  consider  bis  own  reputa- 
tion afltected  by  such  charges,  he  at  least  owed  it  to  bis  constituent:*, 
and  to  the  Congress  of  the  United  States,  to  prove  that  he  had  not 
gained  a  seat  in  the  Hous#  by  unworthy,  dishonorable,  and  criminal 
practices. 

Having  failed  to  rebut  this  evidence  by  counter  testimony,  the  pre- 
sumption of  law  becomes  conclusive  that  he  did  not  do  so  because  he 
could  not  do  so.  He  concedes  thereby  the  truth  of  every  statement 
made  by  contestant's  witnesses,  and  his  silence  is  an  admission  of  his 
guilt.  It  is  a  well  understood  principle  of  law  that  admissions  of  guilo 
"may  be  imi)lied  from  acquiescence  of  the  party,  whether  it  be  acqui- 
escence in  thecjonductor language  of  another.''  (Greeuleaf  on  Evidence. 
vol  1,  sec.  27  and  sec.  197.)     *'If  a  material  averment^  well  pleaded,  i* 
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passed  over  by  tlie  adverse  party,  without  denial,  whether  it  be  by 
confession,  or  by  pleading  some  other  matter,  or  b^'  demurring  in  law, 
it  is  thereby  conclusively  admitted/'  [Ibid,  sec.  27.)  And  in  this  case 
the  faihire  to  rebut  or  impeach  the  testimony  of  these  witnesses  as  to 
biibery,  is  a  confession  of  the  truth  of  their  statements  and  of  the  guilt 
of  the  party. 

Your  committee  have  dwelt  at  length  u])on  thcvse  four  cases,  because 
they  reach  home  directly  to  the  sitting  member;  but  they  constitute 
but  a  small  part  of  the  testimony  showit)g  bribery. 

At  Crookston,  in  lN)lk  County,  the  testimony  shows  (page  223)  that  but 
85  legal  votes  were  cast,  while  23H  votes  were  returned  as  cast.  xV  large 
part  of  these  illegal  votes  were  ciist  by  parties  at  work  upon  the  con- 
struction of  a  railroad  ;  they  were  not  inhabi^ants  of  the  township ; 
they  had  no  right  to  vote  there.  It  is  provt^l  that  35  or  10  of  these 
were  jiaid  for  their  votes  by  the  railroad  company ;  their  tickets  w  ere 
furnished  them  by  the  agents  of  the  company;  they  were  Washburn 
tickets,  and  they  all  voted  for  Washburn.  The  men  so  paid  to  vote  for 
Washburn  were  Democrats.  Thoy  were  at  work  shoveling  ilirt  around 
the  roard-house.  Besides  these,  two  hand  cars,  loaded  with  railroad 
men,  also  voted — about  10  of  them. 

William  Johnson  (see  page  VM^)  was  one  of  a  gang  of  17  railroad  la- 
borers; they  were  at  work  14  miles  away  from  Crookston,  and  outside 
the  election  i)recinct ;  they  had  no  right  to  vote  at  Crookston,  but  1()  of 
them  did  so  vote,  and  they  were  x>aid  for  their  votes  by  the  railroad 
company  ;  the  agents  of  the  company  furnished  them  with  their  tick- 
ets— Washburn  tickets  ;  and  they  voted  for  Washburn  ;  they  would  not 
have  voted  at  all  if  they  had  not  been  so  paid  (page  101). 

D.  M.  Kobbins  (page  34),  of  Saint  Taul,  had  a  railroad  contract  to 
help  build  the  railroad  through  Kittson  County;  had  150  men  working  for 
hira  15  miles  from  Two  Hi  vers,  Kittson  County;  about  100  of  these  men 
went  with  him  on  a  construction  train  to  Two  Rivers  to  vote;  these 
men,  except  about  30  or  40,  did  vote  ;  they  were  all  paid  for  their  votes 
the  I  same  amount  thev  would  have  earned  if  they  had  <!ontinued  to 
^ork;  the  railroad  company  ran  the  train  for  their  accommodation;  the 
voting-place  was  a  railroad  car,  which  stood  on  a  side  track;  there  was 
no  house  at  Two  Eivers  station  of  any  kind.  As  the  vote  at  Two  Riv- 
ers was  74  for  Washburn  and  1  for  Donnelly,  the  bribed  voters  must 
have  voted  for  Washburn.  It  further  appears  (page  30)  that  the  rail- 
roa<l  laborers  working  tor  this  witness  at  Tamarack  River  voted  there. 
These  made  up  the  balance  of  the  100  votes  polled  at  that  place. 

Dennis  Reardon  testifies  (i)age  144)  that  he  was  one  of  a  gang  of 
more  than  50  railroad  hands  that  voted  between  Middle  River  and  Tam- 
a,rack  River;  at  Two  Rivers  the  voting-place  was  a  box-car,  the  ballot- 
box  was  a  candle-box ;  there  were  no  tickets  there  but  Washburn  tickets. 
These  50  railroad  men  lived  in  box-cars  and  were  moved  forward  as  the 
Work  progressed.  They  were  all  paid  for  voting  by  the  railroad  com- 
Jjany;  many  of  them  were  Democrats.     There  were  no  houses  in  sight 

^t  that  place,  and  of  course  no  residents  of  that  locality. 

This  testimony  establishes  the  fact  that  at  Crookston,  Tamarack 
iver,  and  Two  Rivers,  there  were  101  votes  cast  by  railroad  workmen 

'Vrho  were  not  residents  of  those  localities,  were  there  for  a  temporary 

liurpose,  and  were  not  entitled  to  vote;  and  that  they  were  all  paid  for 

^beir  votes;  that  they  voted  for  Washburn  and  would  not  have  voted  if 

tiliey  had  not  been  paid. 

We  have  seen  that  J.  V.  Brower  (page  244),  one  of  the  United  States 

l;»nd  officers  at  Saint  Cloud,  Minn.,  was  furnished  with  the  letter  of 
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Charles  Berens  to  Washburn,  in  which  Berens  oftered  to  sell  his  vote 
to  Washburn  for  $50.  It  further  ajipears  that  Brower  received  from 
Washburn,  or  his  committee,  money  to  visit  Berens  and  to  make  acau- 
vass  of  certain  counties;  how  much  does  not  appear,  as  Brower^s 
memory  is  very  oblivious  of  these  details.  Brower  admits  (page  245) 
that  he  left  money  at  different  places  in  Todd  and  Morrison  Coonties 
during  his  canvass  for  '*  legitimate  political  purposes";  that  he  did  this 
in  the  interest  of  Mr.  Washburn ;  and  he,  Washburn,  knew  he  was 
working  for  him  (page  252);  he  visited  five  towns  in  Morrison  County. 
He  considers  it  i)erfectly  legitimate  to  hire  Democrats  to  work  with  their 
teams  in  behalf  of  the  Republican  party.  He  hired  a  number  of  men 
in  this  way ;  he  cannot  remember  how  many ;  it  may  have  been  twenty 
or  one  hundred ;  neither  can  he  recollect  whether  he  spent  $50  or  $5^ 
in  this  canvass  of  Morrison  and  Todd  Counties. 

This  testimony  shows  that  an  agent  of  the  sitting  member,  acting  at 
his  request,  with  his  knowledge  and  by  his  authority,  and  furnished  with 
his  money,  or  the  money  of  his  party,  went  out  into  the  counties  of  Todd 
and  Morrison,  120  and  150  miles  from  Minneapolis,  upon  a  mission  of 
corruption ;  that  he  bought  up  probably  100  voters  and  spent  probably 
$500  in  the  work ;  and  although  the  events  transpired  but  a  few  weekt^ 
before  his  testimony  was  taken,  he  pretends  that  he  does  not  remember 
the  names  of  the  voters  he  bought,  the  amount  he  paid  out,  or  the  num- 
ber of  persons  bribed.  The  bribery  was  accomplished  under  the  thin 
disguise  of  employing  Democrats  to  work  at  the  polls  for  the  sitting 
member.  He  admits  that  one  of  the  parties  so  bought  was  George 
Geissel,  of  North  Prairie ;  he  paid  him  a  sum  of  monej" — may  have  been 
$5  or  $20 — for  the  use  of  a  team  (page  246).  He  paid  Thomas  Kitowski  a 
sum  of  money,  probably  $25  or  $30,  to  peddle  tickets  for  Washburn  at 
the  polls,  and  for  cigars  to  be  furnished  the  voters  (pages  245,  253). 
Kitowski  was  a  Democrat. 

Having  established  the  close  relations  of  Brower  with  the  sitting  mem- 
ber, and  his  authorized  agency  for  him,  let  us  follow  him  in  his  canvass: 

John  Fleckenstein  (page  291),  of  KicU  Prairie,  Morrison  County,  ft 
farmer:  his  "  politics  aint  much";  Brower  called  to  see  him;  he  told 
Brower  he  had  decided  to  take  no  part  in  the  election.  He  subsequently 
received,  he  thinks  from  Brower,  $10  with  a  lot  of  Democratic  ticket* 
with  the  sitting  member's  name  on  them.  He  kept  part  of  the  money; 
he  bought  crackers  and  beer  with  part  and  paid  $5  to  Peter  Virni^. 
The  witness  pretends  that  he  voted  for  Donnelly,  but  the  tone  of  bis 
testimony  renders  this  doubtful. 

Brower  then  went  to  see  Peter  Virnig  (page  299),  another  farmer 
of  Rich  Prairie,  a  Democrat.  John  Fleckenstein  was  with  him.  Fleck- 
enstein paid  him,  Virnig,  $5,  **for  his  team  and  his  day's  work"  at 
the  election.  With  the  $5  was  a  lot  of  Democratic  tickets  with  Wash- 
burn's name  on  them.  Virnig  also  pretends  that  he  voted  the  straight 
Democratic  ticket. 

Brower  also  (tailed  to  see  Henry  Armstrong  (page  303),  of  Two  Rivers, 
Morrison  County,  a  farmer  and  a  Democrat.  He  testifies  that  Brower 
paid  him  $20  to  work  at  the  polls  for  Washburn.  He  did  work  for 
Washburn,  distributed  his  tickets,  and  the  presumption  of  law  is  tiiat 
he  voted  for  him. 

Thomas  Kitowski  was  subpoenaed  to  testify,  but  refused  to  appear. 
Charles  Berens  testifies,  however  (page  300),  that  Kitowski  told  him  that 
Brower  had  paid  him  $50.  Brower  admitted  he  had  paid  him  some 
moueyy  it  may  have  been  $25  or  $30. 

These  briberies  having  \>eftw  c.o\mxi\X,\«^  \i^  au  authorized  agent  of 
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the  sitting  rnember,  were,  in  effect,  committed  by  the  sitting  member 
himself;  and  the  agent,  Brower,  says  that  he  w  ill  not  swear  that  he  did 
not  bribe  100  persons  in  the  same  way  during  his  canvass  of  Todd  and 
Morrison  Counties,  and  spend  $500  in  doing  so. 

Milo  Porter  {page292),  mail  carrier,  of  Little  Falls,  Todd  Connty,  was 
a  supporter  of  Donnelly.  The  Republican  county  treasurer  of  Todd 
County,  Mr.  Buss,  ofi'ered  him  $50  if  he  would  abandon  Donnelly  and 
support  Washburn.  He  (Buss)  said  he  hail  himself  received,  or  wasta 
receive,  $500.  Porter  declined  to  take  the  $50,  and  published  a  card  at 
once,  before  the  election,  in  the  Little  Falls  Transcript,  reciting  the 
offer  made  him,  and  warning  the  people  of  the  kind  of  means  that  were 
being  employed  to  elect  Washburn.  There  was  no  attempt  made  ta 
contradict  Porter's  testimony.  Buss  was  not  called  to  the  witness- 
stand. 

We  pass  from  the  northern  part  of  the  district  to  the  southern  part* 

William  M.Leyde(page48),livesatCottageGrove  Washington  County^ 
engaged  in  thrashing-machine  business — a  Republican.  He  saw  Mr. 
Washburn  in  Saint  Paul  shortly  before  the  election.  He  went  to  Min- 
neapolis, to  the  room  of  the  Republican  Central  Committee,  or  a  room 
adjoining.  He  was  there  furnished  with  a  letter  (he  does  not  remember 
whose  name  was  to  the  letter)  to  a  Mr.  Sabin,  of  Stillwater,  requesting 
Sabin  to  employ  him  to  canvass  the  county  (page  49).  He  (Leyde)  un- 
derstood that  $000  was  raised  in  Stillwater  for  political  purposes. 
Armed  with  this  letter,  he  went  to  Stillwater,  and  was  paid  $50  by  Sabin 
and  $15  by  another  party  to  canvass  the  county,  and  thereupon  he 
visited  nearly  all  the  towns  in  the  county  and  hired  men  to  work  at  the 
polls  for  Washburn  with  their  teams.  He  declines  to  say  who  he  hired, 
how  many  he  hired,  or  how  much  he  paid  them. 

We  supplement  Leyde's  testimony  by  the  testimony  of  F.  S.  Meilicke 
(page  52),  one  of  the  county  commissioners  of  Washington  County,  to- 
whom  Leyde  stated  that  he  (Leyde)  had  talked  with  Washburn,  and 
Washburn  told  him  '*to  go  to  Sabin,  and  that  the  money  had  been 
placed  in  Sabin's  hands  and  he  would  make  it  all  right  with  him";  and 
that  they  had  raistd  $000  in  Stillwater,  "besides  the  amount  that  Mr. 
Washburn  had  placed  there.^^  He  (Leyde)  said  that  he  had  spent  all  the 
money  so  furnished  him  but  $15  in  hiring  men  to  work  at  the  polls  for 
Washburn ;  he  gave  tlie  name  of  one  man,  Henry  Monroe,  of  Newport, 
to  whom  he  had  paid  $5  "to  work  at  the  polls  for  Washburn."  All  the 
$600  raised  at  Stillwater,  and  the  money  contributed  by  Washburn,  was 
to  be  spent  in  behalf  of  Washburn. 

We  turn  now  to  some  briberies  committed  in  Saint  Paul ;  and  here, 
again,  the  money  paid  is  traced  back  to  Minneapolis,  and  to  the  sitting 
member. 

John  Flaherty  (page  25)  testifies ;  Ls  a  saloon  keeper  in  Saint  Paul  f 
a  Democrat.  He  went  to  Minneapolis  two  weeks  before  the  election; 
went  to  the  Republican  headquarters;  saw  C.  W.  Johnson,  secretary  of 
the  Republican  Central  Congressional  Committee,  and  the  same  party 
who  acted  as  agent  for  Washburn  in  the  bribing  of  Cloutier.  Johnson 
said  that  Washburn  must  be  elected,  and  asked  witness  if  he  thought 
he  could  get  many  vote^  in  Saint  Paul,  and  witness  said  he  thought  he 
could.  Johnson  told  him  that  one  R.  Barden  "  was  their  agent  at  Saint 
Paul,"  and  promised  to  write  Barden  about  Flaherty.  The  day  before 
election  witness  called  on  Barden  and  Barden  paid  him  $10.  Witness 
pretends  that  he  voted  for  Donnelly,  but  admits  that  he  worked  at  the 
Polls  part  of  the  time  for  Washburn. 

Abraham  Werrick  (page  28),  of  Saint  Paul,  maehinist,  testifies  that 


448  DIGEST    OF    ELKCTION    CASES. 

he  also  went  to  Minneapolis  in  October,  before  the  election.  He  made 
it  his  si)ecial  business  to  see  Washburn,  and  saw  and  conversed  with 
hiiu ;  he  asked  Washburn  ''  who  was  his  friend  down  there^(iu  Saint  Paul). 
Washburn  told  him  'Mie  expected  the  conimittees  wouhl  take  e^ome  in- 
terest in  him^;  "that  Mr.  Harden"  (the  same  party  mentioned  by  Fla- 
lierty)  ^'  was  on  some  comniittee,"  and  he  ^ave  him  a  letter  of  introduc- 
tion to  Mr.  Harden;  the  letter  stated  that  Werrick  was  his  (Washburn's) 
friend.  Witness  presented  Washburn's  letter  to  Harden ;  forgets  what 
conversation  took  place;  but  the  committee  (presumably  the  committee 
of  which  Harden  was  a  member)  asked  him  to  hire  two  men  to  work  at 
the  polls.  Ue  received  S^^O — $10  for  himself  and  $20  to  hire  two  men. 
lie  hired  Oluf  Larson  and  Julius  Hjornstad,  and  paid  them  $10  each. 
He  worked  for  the  whole  Republican  ticket.  Prior  to  seeing  Washburn 
and  being  ])aid  this  $30,  he  had  not  been  supporting  Washburn  (page 31); 
the  men  Larson  and  Hjornstad  were  paid  to  work  for  the  whole  liepub- 
lican  ticket.  Larson  (page  27)  is  called  and  admits  the  receipt  of  $10 
from  Werrick,  to  work  for  the  straight  llepiiblican  ticket;  he  c!id  so  work 
and  voted  for  Washburn.  Hjoinstad  (i>age  21)  testifies  to  same  effect; 
he  worked  for  the  whole  Kepublican  ticket;  received  $10  from  Wer- 
rick ;  he  claims  to  have  vote<l  for  Donnelly. 

O.  H.  Wergedahl  (page  20),  of  Saint  Paul,  testifies  that  Werrick  told 
him  he  wanted  him  to  work  for  the  Republican  ticket;  and  said  that 
he  (Werrick)  saw  Washburn  twice  in  Minneapolis,  and  that  Washburn 
him  (Werrick)  to  Harden,  and  told  him  that  he  (Washburn)  "  had  given 
money  to  Burden  to  spend  in  tSaint  Paid  for  his  elect  ion, ^^  He  wanted 
Wergedahl  to  work  for  AYashburn,  and  told  him  he  had  got  money  for 
Hjornstad ;  witness  refused  to  work  and  vote  for  Washburn. 

This  testimony  seems  conclusive.  Washburn  had  placed  corruption 
funds  in  the  hands  of  J^.  Harden,  and  he  and  Johnson,  secretary  of  his 
committee,  refer  parties  to  Harden  for  money ;  and  Harden,  or  some 
niend)er  of  the  committee,  i)ays  out  money  to  these  parties;  they  pay 
in  turn  to  others,  and  all  of  them  work  at  the  polls  for  Washburn^s 
election. 

Another  Saint  Paul  party,  John  Guiry  (page  22),  admits  the  receipt 
of  $25  from  a  Rex)ublican  candidate  for  a  local  oftice  (State  senate)  to 
work  at  the  polls  and  peddle  Republican  tickets.  He  pretends  to  have 
voted  for  Donnelly. 

Chiistian  Heyer,  a  Democratic  German  farmer,  of  Afton,  Washing- 
ton County,  testifies  (page  54,  printed  testimony)  that  he  was  paid  $10 
by  Warren  Getchel,  a  Republican  politician,  and  particular  friend  of 
the  sitting  member.  Getchel  asked  him  if  he  could  support  Washburn. 
Witness  said  he  would.  Getchel  said  he  was  '*  a  i)articular  frieud  of 
Washburn,''  ami  ''  he  wanted  me  to  help  all  1  couhl ;  he  asked  rae  if 
there  were  any  debts  on  our  German  church,  and  that  after  election  he 
-would  hand  me  $10  to  use  for  what  purpose  we  thought  best — I  could 
do  with  it  as  1  had  a  mind.'-  He  does  not  know  what  the  consideration 
was  for  the  $10.  They  have  a  large  German  population  at  Afton,  about 
half  Democrats.     He  worked  and  voted  for  W^ashbuin. 

Tolef  G.  Fladeland,  of  Sauk  Center,  Stearns  County,  merchant,  testi- 
fies (page  221,  printed  t^jstimony)  that  he  was  paid  $20  by  Mr.  Cooper, 
chairman  of  the  Republican  county  committee  of  Stearns  County,  to  go 
out  and  peddle  Democratic  and  Republican  tickets  with  Washburn's 
name  on  them.  He  told  Cooper  that  he  was  not  a  politician;  doesn't 
know  but  he  expressed  himself  in  favor  of  Mr.  Donnelly  during  the  cam- 
paign. At  the  time  Cooper  paid  him  the  $20  he  was  neutral  as  between 
I>ODnelly  and  Washburn.  He  visited  two  or  three  towns ;  used  his  own 
team;  was  gone  one  day  •,  expenses  ^1  •,  profits,  $19. 
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The  testimony  of  Nathan  Richardson,  of  Little  Falls,  Morrison  County 
i(page  285),  leading  Republican  and  politician  by  trade,  shows  that  the 
editor  of  the  Democratic  pa])er  at  that  place  was  bought  up  to  support 
Washburn;  tbat  the  sum  paid  wa^  probably  $125  (page  286) ;  that  it 
<5ame  from  Minneapolis,  from  Loren  Fletcher,  an  active  friend  of  the 
sitting  member  and  a  prominent  Rei)ublican  (page  44) ;  and  that  after 
the  payment  of  that  sum  the  said  newspaper  supported  Washburn  and 
<ienounced  Donnelly.  The  witness  Richardson,  wiio  conducted  the  sale 
of  this  Democrat  and  his  newspaper,  supported  Washburn,  made  a  can- 
vass of  the  county  in  his  behalf,  spent  $25.  He  admits  the  payment  of 
$7  to  William  Witherall ;  he  did  not  expect  to  be  repaid  ;  thinks  With- 
erall  voted  for  Washburn  ;  he  also  i)aid  $2  or  $o  to  a  man  named  Sloan ; 
money  has  not  been  repaid  ;  thinks  Sloan  voted  for  Washburn. 

It  will  be  observed  that  in  nearly  every  one  of  these  cases  of  bribery 
<;ommitted  throughout  a  region  of  country  half  as  large  as  the  State  of 
New  York,  the  money  paid  is  trjiced  back  to  the  city  of  Minneapolis, 
the  residence  of  the  sitting  member.  From  this  point  as  a  common 
eenter,  the  corruption  radiated  in  all  directions  over  the  district ;  and 
when  we  come  to  Minneapolis  all  the  testimony  shows  that  it  was  a 
very  hotbed  of  bribery.     We  give  brief  abstracts  of  the  cases  proven : 

It  is  shown  (page  80)  that  a  Democrat  named  A.  M.  Schaak,  a  Scan- 
dinavian, was  publishing  a  Scandinavian  newspaper  in  Minneapolis 
during  the  campaign  and  supported  Donnelly  for  Congress  up  to  the 
night  before  the  election  ;  that  night  he  was  lumounced  to  speak  at  a 
Scandinavian  Democratic  meeting  at  Minneapolis  in  favor  of  contest- 
ant, Donnelly.  Instead  of  speaking  for  Donnelly,  he  came  out  strongly 
for  Washburn,  and  the  next  day  he  admitted  to  witness  that  he  had 
been  paid  $150  for  doing  so.  He  had  a  new  suit  of  clothes  and  a  pocket 
full  of  money.  There  was  no  attempt  to  contradict  this  witness ;  in  fact, 
counsel  for  the  contestee,  in  their  cross-examination,  seem  to  urge 
that  it  was  perfectly  right  and  legal  to  bribe  Democrats  to  speak  in 
favor  of  Republican  candidates.  It  may  be  said  that  this  testimony  as 
to  Schaak  is  hearsay  evidence.  The  declaration  of  a  voter  as  to  his 
qualification  or  discpialitication  to  vote  is  always  received  in  evidence; 
he  is  regarded  as  a  party  to  the  ])roceedings.  This  is  a  well-settled  and 
uniform  practice  (see  27  N.  Y.  Rep.,  People  va.  Pease ;  3  McCord's 
Rep.,  page  230,  foot-note ;  contested  election  case,  Vallandigham  and 
Campbell,  (vong.  Globe,  vol.  41,  page  2317 ;  and  in  the  case  of  Milborne 
Port,  1  Douglas  Election  Cases,  07,  70,  129,  150,  &c.,  (see  3  McCord, 
230),  it  wjis  decided  that  the  admissions  of  a  voter  that  he  was  bribed 
are  always  receivable  in  evidence.  They  rest  also  on  the  broader  ground 
that  confessions  of  crime  are  receivable  against  the  party  ''  as  the  high- 
est and  most  satisfactory  proof."  (Russell  on  Crimes,  volume  2,  page 
823).  Here  the  admissions  are  contirmed  by  all  the  surrounding  circum- 
stances; the  sudden  conversion  on  the  eve  of  the  election,  the  new 
clothes,  money,  &c. 

William  R.  Metcalf  (page  182),  a  farmer  residing  in  Cr^^stal  Lake 
Township,  near  Miuneai)olis,  testifies  that  he  was  paid  $15  to  work  at 
the  polls  in  Crystal  Lake  Township  for  the  Republican  ticket.  Corser, 
one  of  the  parties  who  hired  him  to  work  at  the  polls,  was  a  Repub- 
lican candidate  for  State  senator,  asked  him  to  support  Washburn  ;  he 
refused  ;  subsequently  he  was  engaged  to  work  at  the  polls  for  the  Re- 
publicans. The  $15  was  paid  him  by  Charles  W.  Johnson,  secretary 
of  Washburn's  committee,  the  same  party  who  bribed  Shagren,  Flaherty, 
&c.  He  went  to  Johnson's  office  two  days  after  the  election ;  he  simply 
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presented  his  uame  and  Johnson  paid  him  the  $15  without  a  word.  He 
declines  to  say  who  he  voted  for  for  Congress;  will  not  swear  that  he 
did  not  vote  for  Washburn. 

It  will  be  remembered  that  when  Major  Hale  attempted  to  bribe  Sha- 
gien  he  told  Shagren  to  come  the  day  after  election  to  Washburn's 
office  and  he  would  be  paid.  We  find,  from  Metcalf's  testimony,  that 
Johnson  also  had  an  arrangement  to  pay  off  his  bribed  voters  the  day 
after  election;  and  in  this  connection  we  would  refer  to  the  testimony 
of  Ed.  A.  Stevens  (page  105),  whose  office  was  in  the  same  building 
with  Johnson's  office,  who  swears  that  as  he  passed  Johnson's  office 
several  men  were  standing  in  front  of  it,  and  a  patty  said  to  Stevens, 
*^  You  ought  to  hear  Charley  Johnson  swear ;  there  is  a  big  crowd  below 
after  their  pay,  and  Charley  says  *  Major  Hale  can  pay  his  own  hounds. 
1  have  all  I  can  do  to  pay  those  I  hired  myself.' "  The  testimony  of 
Metcalf  and  Shagren  shows  what  they  were  being  paid  for. 

This  same  man  Johnson  issueil,  September  19,  1878,  as  secretary  of 
the  Kepublicau  Congressional  committee,  an  appeal  (see  page  43)  in 
the  form  of  a  circular,  to  Republicans  to  contribute  funds  to  the  suc- 
cess of  the  Republican  cause  in  the  district.  The  circular  is  in  these 
words  • 

Minneapolis,  Sepiejuh^r  19. 

8iK :  The  CoDgreseionul  committeo,  charged  with  laboring  for  the  8ucce<»8  of  the 
Republican  cao8e  in  this  district,  call  with  confidence  upon  you,  as  a  Republican,  for 
such  a  contribution  in  money  an  you  may  feel  willing  to  make,  hoping  it  will  not  be 
less  than  $ — — . 

The  committee  deem  it  proper  in  thus  speaking  to  Republicans  to  remind  them  of 
the  importance  of  the  impending  campaign.  That  the  United  States  Senate  is  to  be 
Democratic  after  the  4th  of  March,  1H70,  is  very  nearly  certain.  In  view  of  this,  the 
election  of  a  Democratic  House  of  Representatives  would  precipitate  upon  the  coun- 
try dangerous  burdens.  Among  these  schemes  is  the  intention  to  attempt  the  revolu- 
tionary expulsion  of  the  President  from  hisoftice,  the  payment  of  the  rebel  claiiuaand 
war  debt,  the  jiaymeni  of  the  full  value  of  all  emancipated  slaves,  and  the  uulimit^ 
issue  of  irredeemable  paper  currency  in  place  of  the  present  redeemable  pai>er  mouey, 
which  was  issued  by  authority  of  a  Republican  Congress,  and  by  the  same  party  li»» 
been  sustained,  thereby  preserving  the  national  honor  and  credit. 

Please  remit  at  once,  &c. 

Johnson  admits  (page  42)  that  copies  of  this  circular  were  sent  out  to- 
about  fifty  persons,  and  that  money  was  received  in  reply,  but  he  re- 
fuses to  state  who  it  was  sent  to,  and  he  does  not  remember  what  amount:- 
was  received  in  response  to  this  appeal. 

This  circular  proves  three  things  : 

1st.  That  the  Kepublicau  committee  was  collecting  money  for  ]>oliti( 
I)urposes.  And  while  there  is  no  testimony  to  show  that  the  paitieula.:^ 
money  received  in  response  to  this  circular  was  used  for  corrupt  i)ur'^ 
poses,  there  is  evidence  which  abundantly  establishes  the  fact  tha»*^ 
money,  derived  from  some  source,  was  employed  in  buying  voters. 

2d.  That  Mr. Washburn's  committee  regarded  and  treated   Mr.  Dorm 
nelly  as  a  Democratic  candidate,  and  entitled  as  such  to  the  Deniocrati  ^ 
vote  of  the  district. 

3d.  That  they  were  willing  not  only  to  admit  Mr.  Donnelly's  demo^^ 
racy,  but  to  charge  him  wirli  being  so  extreme  a  Democrat  that  he  wouL  ^ 
join  in  the  most  revolutionary  designs  of  his  party;  and  they  make  thcS^ 
appeal  to  the  lowest  passions  and  prejudices  of  human  nature,  by  charj 
ing  upon   the  Democratic  party  of  the  nation  preposterous  desigi 
which  it  had  never  contemplated  or  advocated. 

Louis  Kundson,  of  Minneapolis,  testifies  (page  161,  i)rinted  testimon  ^ 
that  he  was  i)aid  ^5  by  his  employers,  Barnard  &  Cope,  active  Kepiu^ 
licans,  to  work  for  Washburn.     He  worked  and  voted  for  him. 
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fellow-workman  Louis  Paulson  did  the  same  kind  of  work,  and  also  re- 
ceived $5 ;  he,  Paulson,  saw  it  paid. 

John  C.  Oleson  testifies  (paf?e  92)  that  Wm.  Chase  asked  him  to  vote 
for  Washburn.  He  paid  him  $2  to  work  at  the  polls  for  Washburn,  and 
he  did  so  work  and  vote.  This  Wm.  Chase  was  the  same  party  who 
induced  Shagren  to  go  to  Washburn's  office  in  search  of  **  a  job." 

Emil  Shagren  testifies  (page  16)  that  OleMahla  admitted  to  him  that 
he  got  $25  to  vote  for  Washburn.  Mahla  denies  this  in  part  (page  117), 
but  admits  that  he  did  receive  $23  from  some  one  for  working  at  the 
polls.  He  declines  to  say  whether  he  peddled  tickets  with  Washburn's 
name  on  them.  He  refuses  to  say  who  ])aid  him  the  money.  He  pre- 
tends that  he  voted  f<u'  Donnelly. 

Shagren  also  testiliesjpage  16)  that  Sevit  Mahla  told  him  that  he  had 
been  paid  to  vote  for  Washburn,  but  did  not  state  the  amount.  Also 
that  Daniel  Getchell  told  him  that  he  had  received  $20  for  voting  for 
Washburn.  Getchell  denies  this  (page  86),  but  he  refuses  to  say  what 
he  did  say  to  Shagren.  He  admits  that  he  received  money  for  his  serv- 
ices at  the  election,  but  claims  that  it  was  not  from  Mr.  Washburn, 
and  that  he  voted  for  Donnelly.     He  refuses  to  tell  who  paid  him. 

Dominick  M.  Guertin  (page  04)  testifies  that  Karl  Fintler  told  him 
that  he  had  received  a  sack  of  Washburn  flour  for  voting  for  Washburn. 

Louis  X.  Gaynor,  of  Minneapolis  (page  206),  admits  that  he  received 
money  for  his  services  on  election  day,  but  declines  to  say  who  paid  it 
to  him  ;  and  he  declines  to  answer  whether  he  voted  for  Mr.  Washburn 
or  worked  for  him ;  but  he  admits  he  peddled  tickets  with  his  name  on 
them. 

Peter  Engberg,  of  Minneapolis  (page  207),  admits  that  he  received 
money  for  election  ])urposes ;  that  he  voted  for  Washburn ;  that  he 
worked  for  him,  and  that  he  w^as  paid  for  his  services  on  election  day. 

John  Smith,  of  Minneapolis  (page  131),  swears  that  Peter  Quady,  a 
saloon-keeper,  told  him  he  had  received  $33  for  voting  his  boarders  for 
Mr.  Washburn. 

Peter  Qua<ly  (page  201)  admits  that  he  told  Smith  that  he  received 
$5  and  was  to  receive  $20  more ;  that  he  induced  Smith  to  vote  and 
gave  him  a  Washburn  ticket;  several  of  his  boarders  voted  for  Wash- 
burn; but  he  pretends  the  money  was  not  paid  in  the  interest  of  Wash- 
burn ;  he  voted  for  Washburn. 

Winfteld  S.  Leach  (page  158)  testifies  that  Quady  offered  him  $10  if 
he  would  vote  for  Washburn.     Leach  refused  the  offer. 

Hon.  C^harles  Hoag,  a  leading  Democrat  of  Hennepin  County  (see  page 
90),  was  requested  by  a  Democratic  worker  for  Washburn  to  state  what 
sum  of  money,  i)ut  into  his  hands,  would  induce  him  to  vote  for  Wash- 
barn.     Hoag  refused  the  bribe  and  voted  for  Donnelly. 

Thomas  G.  Rees,  of  Minneapolis  (page  146),  testifies  that  Frederick 
Puhler  told  him  that  he  was  liired  to  canvass,  "  travel,  and  treat"  for 
Washburn,  and  was  paid  $35  i)er  week  and  $10  a  day  for  money  spent 
in  treating;  and  that  there  was  a  man  similarly  emi)loyed  in  each  of  the 
fifteen  precincts  of  tlie  city  of  Minneapolis. 

Thomas  Halloran,  hotel-keeper,  Minneapolis,  testifies  (page  119)  that 
lie  is  a  Democrat ;  that  he  w  as  paid  $5  by  a  Dr.  Evans,  with  which 
**to  treat  the  boys,"  and  he  agreed  to  work  and  vote  for  a  Kepublican 
candidate  named  by  Dr.  Kvans;  it  was  not  Mr.  Washburn;  and  he 
claims  that  he,  Halloran,  voted  for  Donnelly. 

The  following  is  a  summary  of  the  cases  of  bribery  or  attempted 
bribery  referred  to  in  the  foregoing  testimony: 
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Cases  where  iht  money  icaa  paid  by  fhf  sifting  member,  or  his  business  manager  or  the  clerk 
of  his  Conyressiottal  committcej  or  some  friend,  and  the  partivs  voted  for  sitting  member. 

At  the  wood-camp  at  Ta^jjuack  River,  yO  wood-choppers  aud  2  trappers,  total.. .  92 

Webster  and  White,  the  contractors 2 

Bernard  Clowtier 1 

Railroad  hands  at  work  at  round-house,  Crookaton,  Polk  County 35 

Railroad  hands  who  came  to  Crookston  on  hand-cars 16 

Railroad  handH  who  voted  at  Crookstou  with  Johnson 17 

Railroad  hands  who  voted  at  Two  Rivera 74 

Balance  of  D.  M.  Rohbins's  railroad  hands  who  vote  at  Tamarack  River 15 

J.  V.  Brower  and  the  men  he  bribed,  to  wit,  George  Geissel,  Thomas  Kittowski, 

and  Henry  Armstrong 4 

Wm.  M.  Levde 1 

Henry  Monroe 1 

Abraham  Werrick I 

Glut*  Larson 1 

Christian  Hever 1 

Toleff  G.  Flaileland 1 

William  Witherall 1 

Sloan 1 

A.  M.  Schaack 1 

Wm.  R.  Metcalf 1 

Louis  Kuudson 1 

Louis  Paulson 1 

John  C   Oleson 1 

Ole  Mahler 1 

Sevit  Mahler 1 

KarlFintler I 

Louis  N.  Gaynor 1 

Peter  Engberg 1 

Peter  Quady 1 

Fred.  Puhler  and  the  14  canvassers  similarly  engaged  in  the  other  14  preclDctsof  1 

Minneapolis 15 

Mr.  Buss,  treasurer  of  Todd  County I 
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Cases  u'heie  bribes  uerc  offered  but  not  accepted^  or  where,  if  accepted^  the  party  bribed 

claims  that  he  voted  for  Donnelly. 

Eniil  Shagren 1 

John  FlecKcnsteiu 1 

Peter  Virnig 1 

Charles  Berens ^ 1 

Milo  Porter 1 

John  Flahertv 1 

O.  B.  Wergedahl 1 

John  (Juirv 1 

Julius  Bjornstad 1 

Daniel  Gotchell 1 

WinfieldS.  Leach 1 

Charles  Hoa£ 1 

Thomas  Halloran .• 1 

Ic 

Total 30* 

But  this  is  not  all.  The  testimony  reveals  the  names  of  only  six  ©• 
the  parties  who  were  bribed  by  J.  V.  Brower,  of  Saint  Cloud,  in  hia^ 
canvass  of  Todd  and  Morrison  Counties,  and  to  these  six  men  he  paidJ 
out  only  $100,  but  he  testifies  that  he  may  have  similarly  employ^  a^ 
hundred  parties,  and  he  does  not  know  whether  he  paid  out  $50  or  $500.^ 
In  the  case  of  William  M.  Leyde,  another  of  the  agents  sent  out  bj^ 
Washburn,  we  have  the  name  of  only  one  of  the  men  he  hired  to  worltf 
at  the  polls,  Henry  Monroe,  while  it  is  in  evidence  that  he  canvassedV 
nearly  every  town  in  the  county  and  hired  a  number  of  men  whoe^ 
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ames  lie  refused  to  disclose.  We  find  that  at  Crookston  there  were 
73  illegal  votes,  and  the  testimony  shows  that  68  of  these  were  rail- 
aad  hands  who  were  all  paid  for  their  votes.  The  probability  is  very 
reat  that  the  larger  part  of  the  other  105  votes  were  cast  by  railroad 
ands  similarly  paid  for  their  votes. 

In  Minneapolis  the  whole  atmosphere  was  clouded  with  bribery.  The 
vidence  shows  that  large  sums  of  mone^',  many  thousands  of  dollars, 
ad  been  spent  for  corrupt  purposes.  A  startling  revolution  in  the  po- 
tical  feelings  of  the  voters  was  accomplished  on  the  eve  of  the  election, 
ud  all  the  testimony  indicates  that  this  was  brought  about  by  bribery 
nd  intimidation.  There  was  no  attempt  on  the  part  of  the  sitting 
lember  to  account  for  this  extraordinary  revolution,  or  to  answer  the 
Bstimony  showing  bribery. 

It  must  not  be  forgotten  that  bribery  is  a  secret  crime;  both  the  parties 
3  it  are  equally  interested  in  keeping  it  secret ;  and  when  detected  both 
re  ready  to  give  ingenious  explanations  of  it.  If  they  have  acknowl- 
dged  to  third  parties  the  receipt  of  the  bribe,  they  are  ready  to  declare, 
rhen  called  to  the  witness-stand,  that  they  were  in  favor  of  the  bribe 
iver  before  the  money  was  offered ;  or  that  they  voted  for  his  opponent ; 
r  that  the  money  was  paid  by  some  one  else,  some  nameless  party,  for 
ome  other  purpose. 

Under  these  circumstances  when  it  is  shown  that  in  an  election  over 

00  causes  of  bribery  and  attempted  bribery  are  proven,  the  presumption 
;  not  violent  that  for  every  case  that  was,  by  accident  or  the  indiscre- 
ion  of  the  ])arties,  l>rought  to  the  light  there  were  others  that  were 
ever  revealed. 

The  records  of  the  contested-election  cases  of  Congress  will  be  searched 

1  vain  for  a  i)arallel  to  this  case.  It  shows  that  the  people  of  this  Oon- 
ressional  district  were  debauched  to  the  last  degree ;  the  witnesses  in 
lany  cases  deiend  the  practice  of  buying  uj)  voters  to  forego  their 
riuciples ;  the  parties  who  received  the  bribes  in  many  instances 
oasted  to  their  neighbors  of  the  money  they  had  recei\'«d,  and  seemed 

>  be  proud  of  the  high  pric^  for  which  they  had  sold  themselves ;  and 
le  sitting  member  di<l  not  think  it  at  all  necessary  to  call  witnesses  to 
eny  or  explain  away  this  overwhelming  mass  of  corruption.  Nothing 
)ald  testify  more  strongly  to  the  degeneracy  of  the  age  and  the  depths 

>  which  popular  sutirage  has  fallen  than  the  revelations  made  in  this 
ctraordinary  case. 

It  is  a  clearly  established  principle  of  law,  both  in  England  and  the 
iiited  States,  that  bribery  committed  by  the  sitting  member,  or  *'  by 
ay  agent  of  the  sitting  member,  with  or  without  the  knowledge  or  di- 
jction  of  his  principal,  renders  the  election  void."'  (See  Felton  vs. 
a«tliorpe,  Rogers's  Law  and  Practice  of  Elections,  221.) 

Ill  Englaiul  briliorv  is  an  tuV(3n84'  of  hu  hoiiions  a  charart^^r,  and  »o  utterly  subversive 
tlie  freeiloin  of  elections,  that,  wh^^u  ]»rove(i  to  have  been  eommitted,  though  in  one 
Btunoe  only,  and  thoujjh  a  majority  of  unltribed  voters*  remain^  the  election  will  be 
>»olutely  voiil.  (Cusliing's  Par.  Ltiw.  p.  70,  site.  1H1»:  St.  Irea,  Douglass,  11,  ii89; 
Tveninj^  Peckvvell,  1,  1»7  :  Maine  on  Elections.  345.) 

Freedom  of  election  is  vi<datetl  by  ext<;rual  vit»lence,  by  which  the  electors  are  con- 
rained,  or  by  bribery  by  whi<;li  their  will  is  corrupted  :  and,  in  all  cases,  where  the 
ectors  are  ]>rc vented  in  either  of  these  ways  from  the  free  exercise  of  their  rights, 
€  election  will  be  roid  without  reference  to  the  number  of  rotex  affected  thereby.  (Cushing's 
ftr-  Law,  ]►.  (>^,  sec.  l?^!. ) 

The  same  doctrine  was  attirined  by  the  House  of  Representatives  in 
le  recent  t*ase  of  IMatt  ch.  Goode,  second  Congressional  district,  Vir- 
iuia.     (See  Contested  Elections,  1871-'7(»,  page  tiaO). 

The  report,  adoi)ted  by  the  House,  declares: 


454  DIGEST    OF    ELECTION   CASES. 

The  bribed  votes  should  not  be  counted.  The  record  furnishes  no  method  for  their 
elimination.  Their  acceptance  can  only  be  avoided  by  applying  the  rule  of  law,  so 
well  known  and  of  such  general  adoption  that  it  need  scarcely  be  repeated  here,  that 
when  illegal  and  fraudulent  votes  have  been  proven,  and  the  i>oll  cannot  be  purged 
with  reasonable  certainty,  the  wln>le  vote  must  be  rejected. 

But  your  committee  do  not  think  it  necessary  to  rest  the  decision  of 
this  case  upon  this  principle  of  law,  although  they  believe  that  the  evi- 
dence shows  conclusively  not  only  that  briber^'  was  committed  in  a 
multitude  of  instances,  but  that  a  great  number  of  these  cases  were 
traced  home  to  the  sitting  member.  They  are  of  the  opinion  that  the 
evidence  shows  that  the  contestant  ha<l  a  majority  of  the  legal  vote» 
cast  and  returned.  i 

INTIMIDATION. 

It  appears  that  many  of  the  voters  who  cast  their  votes  in  favor  o 
the  sitting  member  were  intimidated  and  coerced  into  doing  so.     Th 
testimony  of  Albert  Church,  (pages  224,  227)  shows  that  the  railroa 
hands  wlio  voted  for  Washburn,  at  Grookston,  told  him  that  they  werr^ 
com[)elled  ''to  vote  the  way  their  boss,  the  railroad  company,  tohl  then 
to;     *      *      *      they  had  to  vote  the  ticket  of  their  own  boss."    The 
were  led  up  in  a  body  to  tlie  jjolls  (page  22G)  by  their  foreman,  Jacobus 
and  he  gave  them  the  tickc'ts  they  were  to  vote.     Many  of  these  meir 
were  Democrats  (page  224),  and  would  probably  have  voted  the  Demo 
cratic  tic^ket  if  thev  liad  been  free  from  the  coercion  of  the  railroad  com 
pany. 

In  Minneapolis  tliis  system  of  coercion  and  intimidation  was  carriei^^-  <i 
out  svstematicallv.     The  testimonv  shows  that  the  enndovers  of  labo^K-  ii 
in  that  city  united    to  raise  money  to  buy  votes  lor  Washburn  (pagii^— "f 
23) ;  a  circular  was  issued   by  the  chairman  of  the  Re]>ublican  county        y 
committee,  urging  business  men  to  lay  aside  their  business  and  devot=*e 
one  day  at  the  polls  (page  KHJ) :  large  numbers  of  employers  of  labor —    r, 
including  many  who  usually  took   no  part  in  such  work,  were  at  thaK'  le 
polls  working  for  Washburn  (page  KM)) :  tlie  workmen  were  sent  forau-«^(i 
brouglit  to  the  polls  by  their  employers  and  ballots  were  there  place       .sd 
in  their  hands,  folded,  and  voted  by  the  employes  without  being  open<^^r==:Hi 
(page  108),  the  employer  or  his  foreman  following  them  to  the  ]>olls  ^^"to 
see  that  they  deposited  thiMu  (page  07) ;  many  of  tlie  employes  declare?^^^ 
that  they  believed  they  would  h>se  their  nieans  of  subsistence  if  they  dicrdd 
not   vote  for  Washburn  (page  110^-  the  employes  of  the  North  SXu — ff^r 
Woolen  Mill  were  brought  to  the  polls  in  s([uads  by  the  son  of  the  pr»^     ^" 
prietor,  Philip  (xibson  ;  when  a  frien<l  of  contestant  tried  to  give  the^=-^^ 
men  ballots,  (xibson  jumped  between  them  and  tried  to  force  the  ca         ^' 
vasser  away,  declaring  that  he  had  brought  the  men  there  himself,  ai         ^^ 
that  most  of  the  workmen  voted  as  their  emph)yers  wanted  them  '        ^j^ 
(page  OG).     The  foreman  of  this  mill  told  one  of  the  workmen  (page  9  ^^7) 
that  an  employe  of  the  mill  had,  at  a  previous  election,  voted  in  oppojr^=s^*' 
tion  to  his  wishes,  and  that  he  would   take  the  same  man  to  the  pol  .-^^1'^ 
the  next  day,  to  wit,  to  the  (Congressional  election   in  question,  and  " 

he  did  not  vote  as  he  wanted  him  to  he  would  discharge  him.     Wh^^^" 
witnesses  werecalled  by  contestant  from  among  theemi)loyes  of  this  m       ^7* 
totestifv  in  this  case,  the  said  foreman  followed  them  to  the  not4ir 
office  and  remained  there  while  they  were  testifying  (page  98). 

Tlie  workiiKMi  iu  tlie  Miuiu'upolis  Ilarvestor  Works  wlio  were  known  to  be  Washbi 
men  wen*  curried  to  Xhv  polU  ami  roturiie«l ;  wliile  thost^  who  could  not  he  iiidtt 
to  voto  for  Washhnrii  were  not  uUowimI  to  jijo,  nnl»>ss  by  loning  their  day's  work,  » 
prohnbly  their  sitiiutionH.    •  Pag«'  tK  ^ 

In  one  case  a  witness,  a  wovkuvixu  m  w  ^wtuiture  shop,  swears  tliat 
WHS  suspended  from  work  t\\e  iVwy  ^Kx^t  ^\^vi\AVi\i\i<^vi^\v^^\saj5c\3L^ voted 
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Donuelly,  and  because  it  was  reported  to  his  employer  that  he  had  ex- 
pressed the  belief  that  if  Dounelly  was  elected  the  workmen  would  get 
better  wages ;  ten  days  after  election  he  was  finally  discharged.  (See 
pages  101-2).    It  appears — 

The  vote  of  thi;  city  was  very  light.  "  *  *  a  large  number  of  workmen  did  not 
vote  at  all.  They  were  afraid  of  loMinjr  their  jobs  if  they  voted  for  Donnelly,  and 
they  would  not  vote  for  Washburn.     (Page  113.) 

In  seven  precincts  of  Minneapolis  the  judges  of  election  placed  a  num- 
ber on  the  back  of  each  ballot  to  (correspond  with  the  number  of  the 
voter  on  the  poll-list.  Let  us  consider  the  purpose  of  this  numbering  of 
the  ballots. 

At  the  session  of  the  legislature  of  Minnesota  in  January  and  Febru- 
ary, 187S,  a  special  hiw  had  been  enact^Ml,  provi<ling  that  in  cities  con- 
taining more  than  12,000  inhabitants  the  ballots  should  be  numbered. 
This  law  applied,  and  was  intended  to  apply,  only  to  the  cities  of  8aint 
Paul  and  Minneapolis,  where  the  workingmon  were  very  numerous,  and 
where  alone  the  required  population  existe<l.  It  was  felt  by  many  that 
this  provision  of  law  was  op[)ressive  and  uiuionstitutiona),  and  at  the 
spring  election  in  S-aint  Paul,  held  immediately  after  the  law  was  passed, 
a  party  offered  to  vote  withont  having  his  ballot  numl)ered;  he  was  re- 
fused, and  he  brought  an  action  at  once  in  the  district  court  of  Kamsey 
Oountv,  in  which  8aint  Paul  is  situated,  to  test  the  validity  of  "the  act. 
The  court  decided  (see  Hrisbin  r.y.  Cleary  et  a/.,  printed  testimony,  page 
74)  that  the  act  was  unconstitutional,  inasmuch  as  the  constitution  of 
Minnesota,  section  0,  article  VII,  provides  that  "  all  electicms  shall  be 
by  bailor";  that  the  ballot  implies  secrecy,  and  that  this  law  requires 
every  man  "to  vote,  in  effect,  a  ticket  with  his  name  indorsed  on  it"; 
and  in  case  of  a  contest  tlie  ballots  are  to  be  made  public.  *' This  law," 
says  the  court,  *' furnishes  the  means  of  ascertaining  exactly  how  every 
elector  voted  ;  thai  is  its  acknoiclcdfjed  purpose.^' 

This  decision  of  the  district  court  of  llamsey  County  was  the  unani- 
mous decision  of  a  full  bench  of  three  judges;  it  was  appealed  to  the 
8U[)nMne  court,  and  wa^s  ailirmed  by  the  supreme  court  subsequently  to 
the  election.  (See  Northwestern  Reporter,  vol.  1,  page  75,  foot  i»age 
82o,  Brisbin  vs,  Cleary  et  aL,  being  an  appeal  from  the  tlistrict  court  of 
Ramsey  County,  in  the  same  case  referred  to  above.)  The  supreme 
<jourt  sustain  the  decision  of  the  district  <*ourt  of  Ramsey  County,  and 
isay  : 

The  statutory  provision  with  re«;!ird  to  the  nninherinj^.  of  tick«^ts,  ahove  quoted 
clearly  interferes  with  and  violates  the  voter's  constitutional  privilege  of  secrecy.  It 
is  therefore  an  unconstitutional  provision.  Tlie  voter  eaniM»t  he  required  to  f^nhmit 
to  its  application  the  ticket  otlered  hy  him.  •  *  *  xhe  defendant's  deunirrer  was 
properly  overruled,  and  the  order  overrulinj^  the  same  is  aecordingly  atlirmed. 

This  decision  was  made  subsequently  to  the  election  in  controversy, 
but  is  it  not  retroactive  in  its  effect  upon  this  case  ? 

It  declares  that  the  word  '*  ballot''  means  secrecy  and  absence  of  every 
•external  mark  whereby  the  elector  who  has  east  the  same  can  be  iden- 
tified. A  ticket  identified  by  placing  the  voter's  name,  or  a  number  in- 
dicative of  his  name  upon  it,  is  not  a  "ballot'^  in  the  sense  of  the  con- 
stitution; and  has,  therefore,  no  right  to  be  phu^ed  in  the  hallothox. 
When  the  court  decided  that  such  identified  tickets  were  not  "ballots" 
it  certainly  follows  that  they  are  not  entitled  to  be  counted  as  ''ballots.'^ 

Briefly  stated,  the  argument  may  be  thus  summed  up: 

1.  Members  of  Congress  can  only  be  elected  in  the  State  of  Minnesota 
by  <*  ballots." 

2.  A  numbered  ticket  is  not  a  *'  ballot.'- 

3.  Such  numbered  tickets,  therefore,  cannot  be  counted. 
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They  are  simply  attempts  to  vote,  but  are  by  election  officers  deprived 
of  that  constitutional  element  of  secrecy  which  is  necessary  to  enable 
them  to  be  counted  as  '^  ballots." 

But  it  is  not  necessary  to  rest  the  decision  of  this  case  alone  upon 
this  ground.  The  conclusion  we  have  reached  is  based  on  broader  founda- 
tions, which  reach  the  bona  fides  of  the  election  in  the  precincts  where 
those  ballots  were  numbered.  Not  only  were  the  numbered  votes  cast 
in  those  precincts  uncoustitutional  and  void,  but  they  were  so  numbered 
for  a  corrupt  and  dishonest  purpose,  and  were  incompatible  with  an 
honest,  fair,  and  free  election. 

All  lawyers  will  concur  that  the  decision  of  the  district  court  was 
highly  persuasive  of,  if  not  sutticient  to  control,  the  judgment  of  election 
officers  in  their  action  touching  the  validity  of  the  statute  in  question. 
And  we  accordingly  find  (see  Daily  Globe,  November  5, 1878,  report  of 
proceedings,  ottered  in  evidence)  that  in  the  city  of  Saint  Paul  the 
judges  of  election  met  the  day  before  election,  took  counsel  with  the  law 
officer  of  the  city,  and  decided  not  to  number  the  ballots.  They  took 
this  course  under  the  advice  of  the  attorney-general  of  the  State  (as  ap- 
pears by  said  paper),  of  the  county  attorney  of  Ramsey  County,  of  the 
city  attorney  of  Saint  Paul,  and  even  of  the  counsel  who  had  defended 
the  law  before  the  district  <*ourt.  These  paities,  the  attorneys  for  the 
city  and  county,  and  the  attorney  defending  the  act,  united  in  a  card  to 
the  ])ublic  advising  election  officers  not  to  number  the  ballots.  (See 
Saint  Paul  Pioneer  Press,  October  27,  1871).) 

A  similar  meeting  of  the  judges  of  election  was  held  the  day  before 
the  election  in  the  city  of  Minneapolis  (see  page  134).  They  called  upon 
the  city  attorney  for  his  opinion  on  the  question  of  numbering  the  bal- 
lots. He  told  them  that  the  district  court  of  Eamsey  County  had  de- 
cided that  the  law  was  unconstitutional,  and  that  it  was  his  opinion, 
also,  that  such  numbering  d<\srroyed  the  secrecj^  of  the  ballot  and  was 
unconstitutional.  ''  They  finally  took  a  vote  as  to  how  they  would  con- 
duct the  election  in  that  particular,''  and  '*  decided  in  favor  of  disre- 
garding the  law,"  and  that  they  would  not  number  the  ballots.  The 
vote  stood  thirteen  or  fifteen  against  eight  or  ten  (page  143). 

It  was  thus  resolved  in  l)oth  the  cities  to  which  alone  the  law  applied 
that  the  ballots  should  not  be  numbered.  This  was  considered  a  tri- 
umph for  the  supporters  of  Mr.  Donnelly,  and  accordingly,  the  Saint  Paul 
Daily  Globe,  the  Democratic  paper  of  that  city,  which  was  supporting 
Mr.  Donnelly,  announce<l  this  action  in  its  issue  of  the  next  morning^ 
which  was  the  morning  of  election,  in  these  words: 

[From  the  Saint  Paul  Daily  Globe,  November  5,  1878.  Exhibit  B.  E.  A.  H.,  on  file  in  office  of  clerk  of 
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MINNEAPOLIS  NEWS. 

NO   NUMBERING. 

DEMOC  RATS,  AVORKINGMEN.  AND  NATIONALS. 

THERE  IS  NO   FKAR   OF   LOSIN(i   YOUR    hlXrATIONS.      CJIVE  WASHBURN  A   BLACK    EVE* 

YOUR  E.MPLOYKK8  CAXNOT   FIND   Ol  T   HOW  Y'OU   VOTE. 

The  judgcb  ol*  election  met  at  the  rouucil  chauiher  at  3  o'clock  yesterday  aftermxin 
to  couHult  as  to  whether  it  would  be  legal,  after  the  receut  decision  of  the  Ramsey 
County  Court,  to  nurnb^T  the  ballots.  After  consultiug  the  best  legal  talent  of  thfr 
city,  it  was  det<irmined  to  receive  the  vot^sas  of  old,  aud  deposit  without  placing  thd 
numbers  opposite  the  different  names. 

This  makes  the  thing  all  .secure  !    Now,  \>oys.  jro  to  the  polls  aud  vote  as  you  please! 

The  bulldozers  <-,au't  rob  you  of  your  jdaces. 

Vote  for  Donnelly,  and  down  with  all  ring-s. 
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In  Saiut  Paul  the  same  paper  announces  the  resolution  of  the  judges 
lot  to  number  the  ballots  under  a  head-line,  ''  No  Numbers — A  Free, 
Jntrammeled  Ballot  !  •' 

This,  it  will  be  remembered,  was  contemporaneous  history  ;  it  shows 
hat  it  was  understood  at  that  time,  before  any  contest  could  have  beei> 
ontemphited  by  contestant,  that  the  numbering  of  the  ballots  would 
*e8ult  in  the  intimidation  of  the  workingmen  who  were  in  favor  of  Don- 
lelly  ;  and  that  if  the  ballots  were  not  numbered  Donnelly  would  secure 

larger  vote  among  the  workingmen. 

This  newspaper,  it  is  shown,  reached  Minneapolis  before  7  o'clock 
n  the  morning  of  the  election,  and  it  had  a  large  circulation  in  that 
ity  (see  page  4(),  questions  0,  10,  11,  12).  It,  doubtless,  aroused  the 
riendsof  the  sitting  member  to  action;  for  we  find  that  by  9  o'clock, 
he  hour  at  which  the  i)olls  opened,  a  decision  had  been  reached  to  num- 
ber the  ballots  in  seven  out  of  fifteen  election  precincts  of  Minneapolis. 
t  is  charged  by  contestant  in  his  brief  that  these  precincts  were  largely 
ababited  by  workingmen ;  and  this  statement  was  not  denied  by  the 
ounsel  for  the  contesteein  his  brief.  It  appears  (page  181)  that  in  one 
►recinct  (second,  of  the  fourth  ward),  all  the  voters  were  workingmen ; 
^nd  the  returns  of  the  votes  of  previous  elections  show  that  a  large 
>eniocratic  vote  was  cast  in  these  precincts. 

If  the  numbering  of  the  ballots  had  been  the  result  of  an  innocent 
listake  on  the  part  of  the  judges  of  these  seven  preeincts ;  if  they  had 
>een  ignorant  of  the  decision  of  the  district  court  of  Ramsey  County 
eclaring  such  numbering  unconstitutional ;  if  there  was  no  evidence  to 
how  fraud  or  intimidation,  we  should  not  be  in  favor  of  casting  out  the 
otes  of  these  precincts  simply  for  the  reason  that  the  ballots  had  been 
umbered.  This  was  the  view  taken  by  the  election  committee  in  the 
ease  of  McKenzie  vs,  Braxton,  seventh  district  Virginia  (Contested 
elections,  1871-'76,  page  20).  The  committee  (McCrary,  chairman), 
ays : 

Although  it  would  be  possible,  from  the  numbering  of  thebaUot*,  to  ascertain  bow 
ach  person  voted,  it  is  not  claimed  in  this  case  that  this  was  done,  or  that  the  tickets 
vere  vot<?d  for  any  such  purpose,  or  for  any  improper  or  unlawful  purpose  whatever. 

The  question  of  intent ^  therefore,  is  the  true  question  at  issue,  and  all 
he  circumstances  in  the  case  under  consideration  i)oint  to  a  corrupt 
ntent  : 

1.  A  cloud  of  bribery  surrounds  the  vote  of  the  whole  city,  which  the 
ontestee  hns  made  no  eftbrt  to  dissipate. 

2.  There  is  evidence  showing  a  widespread  conspiracy  among  the  em- 
ployers of  labor  to  corrupt  and,  where  they  could  not  corrupt,  to  intimi- 
late  their  workmen. 

3.  The  testimony  shows  that  the  workmen  were  intimidated,  and  that 
hey  believed  that  they  would  lose  their  means  o*'  subsistence  if  they 
oted  against  Washburn. 

4.  The  judges  of  election  knew  that  the  numbering  of  the  ballots  had 
leen  declared  unconstitutional  by  a  court  of  record  second  only  to  the 
upreme  court  in  dignity;  by  the  attorney-general  of  the  State;  by  the 
ity  attorney  of  Saint  Paul:  and  by  the  county  attorney  of  kamsey 
Jounty;  and  that  even  the  attorney  who  had  defended  the  constitu- 
ionality  of  the  law  in  the  district  court  had  advised  judges  of  election 
lot  to  number  the  ballots. 

5.  They  had  been  told  by  their  own  law  officer,  whose  opinion  they 
lad  requested,  that  it  would  be  unconstitutional  to  number  the  ballots, 
nasmuch  as  it  violated  the  secrecy  of  the  ballot. 

6.  They  knew  that  the  supporters  of  Mr.  Donnelly  believed  that  the 
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numbering  of  the  ballots  would  prevent  a  free  and  fair  election,  and 
would  result  in  the  intimidation  of  the  workmen. 

7.  They  had  deliberately  voted  by  a  large  majority  not  to  number  the 
ballots. 

There  can  be  but  one  explanation  of  the  inUnt  with  which  they  re 
versed  this  deliberate  action.  It  was  done  to  prevent  a  fair  election, 
and  to  give  the  employers  of  workiiigmen  an  opportunity  to  still  further 
intimidate  them  by  preserving  a  record  of  how  the  men  voted  whose 
means  of  life  depended  upon  the  good-will  of  those  who  employed  them; 
the  workingmen  well  knew  that  the  ballot-boxes  could  be  opened  at 
any  time  in  any  real  or  pretended  contest  and  the  character  of  their 
votes  revealed. 

Only  bold  and  reckless  men  would  have  <lared  to  set  their  private 
judgment,  as  laymen,  against  the  judgment  of  the  district  court  of  Kara 
sey  County,  against  the  judgment  of  the  attorney-general  and  of  the 
law  offices  of  their  own  city,  upon  a  question  of  law,  and  against  the 
opinions  of  two-thirds  of  the  judges  of  election  as  expressed  at  the  rae^r 
ing  of  judges  the  da^'  before.  In  doing  so  they  ran  counter  to  and  de  • 
lied  the  settled  o])inion  upon  the  rpiestion.  These  seven  precincts  were 
the  ouly  precincts  in  the  two  cities  Saint  Paul  and  Minneapolis — where 
there  were  over  thirty  precincts — in  which  the  ballots  were  numbered 
in  the  year  1878. 

It  must  be  remembered  that  the  testimony  shows  that  auion^  the 
twenty-one  judges  of  election  of  these  seven  precincts,  who  thus  re 
versed  tqe  action  of  all  Wie  judges  of  the  city  of  the  day  before,  there 
was  but  one  judge  who  was  a  friend  of  Mr.  Donnelly  (see  pages  19^ 
197) ;  and  even  he  did  not  swear  that  he  was  a  supporter  of  Mr.  Donnelly, 
but  only  that  he  was  "  understood ''  to  be  such  (see  page  L*»6).  By  la\r 
Mr.  Donnelly,  as  the  candidate  of  two  political  parties,  should  have  had 
fourteen  supporters  among  these  twenty-one  judges;  in  effect,  he  had 
not  one.  (See  section  1  act  of  March  12,  1878.)  This  extraordinary- 
action  was  therefore  taken  by  twenty-one  judges  who  were  the  political 
partisans  of  Mr.  Washburn ;  and  no  explanation  is  offered  by  Mr.  Wash- 
burn or  themselves  for  their  course. 

The  very  fact  that  in  these  seven  precincts  Mr.  Donnelly  had  been 
deprived  by  the  city  council  of  Minneapolis  of  all  representation  among 
the  officers  conducting  the  election  is,  in  itself,  a  very  strong  proof  of 
conspirticy  and  fraud. 

It  a[)pears  by  the  testimony  of  one  witness,  a  Democrat  (page  137),  that 
he  offered  his  ballot  at  one  of  these  precincts  and  requesteil  that  it  be 
placed  in  the  ballot  box  without  being  numbered;  this  was  refused;  the 
judges  refused  to  permit  him  to  vote  unless  he  voted  a  numbered  ballot; 
this  he  declined  to  do,  and  he  did  not  vote.  It  appears  that  large  numbers 
of  workmen  did  not  vote  for  fear  of  losing  their  places  (p.  113).  It  is  an 
established  principle  of  law  that  where  voters  are  kept  from  voting  by  an 
illegal  requirement  of  the  election  officers,  it  voids  the  election  at  such 
polls.  (See  McCrary's  Amer.  Law  Elections,  section  89;  Scranton 
Borough  Election,  Brightly^s  Election  Cases,  page  455.)  It  is  evident 
that  large  numbers  of  Democrats,  from  some  cause,  did  not  vote  at  all 
at  said  election  in  that  city. 

Two  years  previously,  at  the  Presidential  election  of  1876,  the  voteot 
Minneapolis  stood  as  follows  (see  Saint  Paul  Pioneer- Press,  November 
0,  1876,  in  Congressional  Library) : 

Hayes : ij.Jg 

Tiideu 3,/43 

Total ''^^ 
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It  is  a  matter  of  history  that  Minneapolis  increased  during  the  two 
years  between  November,  1870,  and  November,  1878,  at  the  rfite  of  11 
per  cent,  per  annum  (see  Minnesota  State  Regfister.  1879,  Congressional 
Library,  pa^e  316).  If  we  apply  this  ]>ercentage  of  growth  to  the  vote 
of  1876,  an(i  suppose  that  the  two  political  parties  increased  pro  rata, 
then  the  vote  should  have  stood  in  187<S  as  follows : 

Total  Democratic  vote 4, 5t>8 

Total  Repablicau  vote 4,999 

But  instead  of  Mr.  Donnelly  receiving,  in  1878,  4,568  votes  in  Minne- 
ai>olis,  he  received  but  1,566  votes ;  a  falling  off  of  3,002  votes.  And  it 
appears  that  but  a  small  part  of  this  Democratic  vote  went  to  Mr.  Wash- 
burn ;  for,  if  he  received  the  full  vote  of  his  party,  he  should  have  had 
4,999  votes,  while  he  chiims  to  have  received  5,026  votes  :  a  gain  of  only 
27  votes. 

It  thus  appears  that  then*  were  nearly  3,000  Democratic  voters  who 
<lid  not  vote  at  all  at  the  election  of  November  5,  1878. 

The  result  was  that,  instead  of  tlh>  Republican  majority  given  to 
President  Flayes  in  Mnnieapolis  of '>55  votes,  Washburn  claims  to  have 
carried  the  city  by  3,68()  votes. 

The  e^  idence  shows  that  Mr.  Donnelly  was  the  Democratic  candidate 
for  Congress,  and  that  he  received  the  support  but  not  the  votes  of  very 
nearly  all  the  Democrats,  even  in  Minneapolis  (see  pages  109, 110);  the 
immense  falling  off  of  two-thirds  of  the  Democratic  vote  in  Minneapolis 
can,  therefore,  only  be  accounted  for  by  the  intimidation  of  the  workmen, 
and  the  numbering  of  the  ballots  in  nearly  half  the  precincts  of  the  city 
was  part  of  this  system  of  intimidation. 

The  evidence  shows  that  the  workingmen  of  the  city  regarded  Mr. 
Donnelly  as  their  friend  and  champion  (page  112).  They  had  a  Labor 
Union,  a  political  society,  numbering  about  2,200  members  (page  111), 
and  which  represented  the  sentiments  and  feelings  of  the  working  popu- 
lation of  the  city,  uund)ering  between  4,000  and  5,000  (page  112);  Mr. 
Washburn  'Miad  no  friends  in  the  Labor  Union"  (page  111);  and  the 
Union  nominated  Mr.  Donnelly  for  Congress,- at  a  large  meeting,  by  a 
unanimous  vote.  The  workingmen  continued  to  support  Mr.  Donnelly 
until  the  day  before  the  election  (pages  141, 142).  The  evidence  shows 
that  a  great  revolution  was  wrought  in  the  action  of  the  Democrats  on 
the  eve  of  the  election  ;  a  revolution  which  several  witnesses  state 
could  onlv  be  explained  bv  the  use  of  monev  and  intimidation  (pages 
98,  106,  141,  142,  277,  &c.').  Instead  of  receiving  the  4,000  or  5,000 
votes  of  the  workingmen,  or  the  4,568  votes  of  the  Democrats,  to  say 
nothing  of  the  Greenback  vote,  Mr.  Donnelly  received  but  1,566  votes 
in  the  entire  city. 

In  the  seven  precincts  where  the  ballots  were  numbered  the  vote  stood 
as  follows: 


Ward. 


"Second 

Fonrth.... 


Sixth 


Total  maijority  for  Washburn  in  the.He  precinoti. 


a 

V 


Firnt.. 

Second  I 

Fiist... 

Second' 

Third 

First.. 

Third.' 


187 
265 
334 
347 
566 
364 
219 


\ 


42 
42 
127 
57 
83 
95 
76 


145 
223 
207 
290 
483 
269 
143 


\ 


\rv^ 
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If  we  compare  this  vote  with  the  vote  cast  in  these  same  prexjincts 
geven  months  previously,  to  wit,  at  the  municipal  election  of  April  2, 
1878,  we  find  that  the  Republicans  carried  these  seven  precinct*  at  that 
spring  election  by  a  total  majority  of  171,  or  1,689  votes  less  than  the 
majority  claimed  for  Washburn. 

At  the  same  election,  in  the  spring  of  1878,  the  Republicans  had  but 
164  majority  in  the  city  of  Minneapolis;  and  yet  they  claim  to  have 
carried  the  city,  seven  nu)nths  thereafter,  by  3,680  votes. 

In  these  seven  [)recincts  the  vote  at  the  spring  election  of  1878  was 
as  follows : 

Republican 1,215 

Democratic 1, 044 

Tot al ^,259 

At  the  Congressional  election,  November  5,  1878,  the  vote  in  these 
seven  precincts  was  as  follows: 

Washburn 2, 282 

Doinu'lly 'ri^l 

2,H04 

Thus  while  the  vote  in  the  fall  was  but  545  more  than  it  was  in  the 
spring,  the  Republican  majority  was  ten  times  as  great ; 

Republican  majority  sprin;;  of  1R7R 171 

Republican  majority  fall  of  1^7^ 1.  76C^ 

The  total  vote  of  the  city  in  1S7G  at  the  Presidental  election  was 
7,841.  If  now  we  add  22  per  cent,  for  the  increase  of  })opulation,  the 
total  vote  in  1878  should  have  been  9,566  :  instead  of  that  it  was  6,592, 
a  falling  off  of  2,964. 

In  round  numbers  the  vote  cast  in  1878  was  52  per  cent. less  than  the 
actual  vote  of  the  city.  It  is  conceded  that  the  canvass  of  1878  was 
one  of  the  most  vigorous  ever  made  in  the  city  (page  106-7) ;  but  while  it 
brought  out  the  full  Republican  vot<^,  nearly  3,000  Democrats  failed  to 
vote ;  or  if  any  considerable  part  of  them  voted  for  Washburn,  then  an 
equal  number  of  Republicans  mu??t  have  refused  to  vote  for  him.  There 
can  be  no  question  that  a  large  part  of  these  men  were  the  employes^ 
who  feared  to  vote  for  Donnelly  lest  they  should  lose  their  places. 

It  cannot  be  claimed  that  Mr.  Washburn  increased  the  Republican 
vote  of  the  city  from  355  to  3,680,  and  the  Republican  vote  of  the  seven 
precincts  from  171  to  1,760  because  of  his  personal  popularity ;  because 
it  is  in  evidence  that  he  was  not  popular  (see  pages  111,  277).  A  com- 
parison of  his  vote  in  the  district  outside  of  Minneapolis,  with  the  vote 
cast  for  Hayes  in  1876,  proves  that  he  was  verj'  unpopular.  The  vote 
stands  as  follows : 

Hayes,  1870 19,-573 

Washburn.  1878 14,(ir>8 

Washburn  ran  behind  Haves 4, 915 

But,  if  from  Washburifs  vote  there  be  deducted  the  railroad,  bribed^ 
and  illegal  vote  of  •*  Polk  and  Kittson  Couuty ,"  355  in  all,  he  will  be  found 
to  have  run  behind  Hayes  in  the  district,  outside  of  Minneapolis,  5,270 
A'otes,  in  a  total  vot^  of  19,573. 

On  the  contrary,  Mr.  Donnelly's  vote  compares  favorably  with  the 
total  vote  for  Tilden  and  Cooper,  in  the  district  exclusive  of  Minue* 
apoJJS;  thus : 
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den  and  Cooper 16, 126 

nnellv'a  vote 15,926 

d  for  votes  of  "  Polk  and  Kittson  (;ounty  '' 355 

16,281 

Donnelly  runs  ahead  of  Tilden  and  Cooper 155 

Now  we  are  asked  to  believe  that  while  Mr.  Washburn  fell  behind 
aycvs's  vote  outside  of  Minneapolis  5,270  votes,  that  he  ran  aheiul  of 
ayes  in  Minneapolis  3,105  votes!  And  this,  notwithstanding  the  fact 
at  the  population  of  Minneapolis  consists  largely  of  workingmen,  who 
id  pla<jed  Mr.  Donnelly  in  nomination  as  their  candidate  for  Congress, 
id  among  whom,  it  appears,  Mr.  Washburn  *'had  no  friends."  And, 
>twithstanding  the  further  fact,  that  Minneapolis  may  be  regarded  as 
abatable  ground,  politically.  In  1876  the  Democratic  candidate  for 
jngress,  McNair,  carried  the  city  by  about  500  majority,  and  the  county 
r  over  1,000  majority.  In  April,  1876,  the  Democrats  and  working- 
en  elected  a  Democratic  mayor  in  Minneapolis  by  356  majority,  and 
Tried  the  wards  embracing  the  territory  now  embraced  in  the  seven 
ards  where  the  ballots  were  numbered  by  525  majority.  The  vote 
ood  therein : 

jmocrats 1, 372 

jpnblicans - 847 

Democratic  majority 525 

The  testimony  produces  the  conviction  that  Mr.  Donnell}'^  was  sweep- 
ig  the  district  outside  of  Minneapolis  and  carrying  all  before  him;  that 
i  was  popular  in  Minneapolis,  esp'ecially  among  the  workingmen,  and 
lat  the  workingmen  constituted  a  majority  of  the  total  population, 
hat  in  this  emergency  the  sitting  member  and  his  friends  formed  a 
mspiracy  to  arrest  the  tide  of  defeat  by  bribery  and  intimidation ;  and 
lat  their  last  intrenchment  was  the  seven  precincts  where,  in  effect, 
ley  made  the  workingmen  vote  viva  voce  for  Washburn  or  take  the 
lancos  of  starvation.  And  it  is  a  singular  and  suspicious  circumstance 
lat  the  vote  of  two  of  these  seven  precincts,  two  precincts  where  Wash- 
arn  claims  706  majority,  were  not  returned  until  eight  days  after  the 
ection,  although  they  should  have  been  returned  on  the  morning  after 
le  election ;  and  then  when  they  were  returned  one  of  the  two  pre- 
nets  is  claimed  for  Washburn  by  483  majority,  while  one  of  the  clerks 
f  the  election  therein,  produced  the  original  tally-sheet  of  the  elec- 
on.  showing  but  26  majority  for  Washburn  in  that  precinct  instead  of 
^.  (See  page  275.)  And  when  the  counsel  for  Washburn,  in  the  per- 
)rmance  of  his  professional  duty,  subpcjenaed  the  officers  in  charge  of 
le  ballot-boxes  to  produce  the  ballots  of  these  precincts,  knowing,  as  a 
iwyer,  that  that  was  the  best  and  therefore  the  proper  legal  e\idence  of 
le  actual  vote  cast ;  and  when  the  ofldcers  stood  ready  to  have  the  votes 
junted,  thecontestee  held  his  counsel  back,  and  i^ermitted  the  ballot- 
oxes  to  be  returned  unopened.  Was  this  done  because  he  preferred  to 
sk  the  throwing  out  of  706  of  his  majority  rather  than  have  the  secrets 
f  those  ballot-boxes,  where  the  votes  had  been  numbered,  revealed  to 
le  public  eye  f  What  powerful  motive  could  have  constrained  him  to 
ich  a  course? 

InWilliamaw*.  Stein  (38  Ind.  Rep.,  page  DO),  the  court  held  that  numbering  of  the  votes 
Mt  violates  the  secrecy  of  the  ballot  as  much  as  if  the  law  had  reciuired  the  voters 
»  vote  viva  voce}  and  McCrary  (American  Law  of  Elections,  section  446)  siiys, 
Votes  must  be  cast  in  the  manner  provided  by  law.  Under  a  statute  requiring  that 
16  manner  of  veting  shall  be  by  ballot,  votes  given  viva  poce  cannot  be  counted." 
Upon  an  elaborate  review  of  the  authorities  the  conclusion  is  reached,  upon  what 
)ems  to  be  good  ground,  that  in  this  country  the  ballot  implies  absolnte  and  inviol»- 


462  DIGEST   OF   ELECTION    CASES. 

ft 

ble  secrecy,  and  that  this  doctrine  is  founded  in  the  highest  considerations  of  public 
policy.  That  tho  term  ballot  iuiplies  secrecy,  and  that  this  mode  of  voting  waa 
adopted  mainly  to  enable  each  voter  to  keep  secret  his  vote,  is  clear.  (McCrary  on 
Elections,  section  413,  page  112,  and  anthorities  there  cited;  Cooley,  Constitutional 
Limitations,  pages  50(5,  507,  and  604.) 

The  chief  reason  for  the  general  adoption  of  the  ballot  in  this  country  is  that  it  af- 
fords to  the  voter  the  means  of  preserving  the  secrecy  of  his  vote.  And  this  enables 
him  to  vot^  independently  and  freely,  without  being  subject  to  be  overawed,  intimi- 
dated, or  in  any  manner  controlled  by  others,  or  to  any  ill-will  or  imrsecution  on  ac- 
count of  his  vote.  The  secret  ballot  is  justly  regarded  as  an  important  and  valuable 
safeguard  for  the  jirotection  of  the  voter,  and  i»articularly  of  the  humble  citizen 
against  the  influence  which  wealth  and  station  may  be  supposed  to  exercise.  «  ♦  * 
All  devices  by  which  the  secrecy  of  the  ballot  is  destroyed  by  means  of  colored  paper 
used  for  ballots,  or  by  other  similar  means,  are  exceedingly  reprehensible,  and  whether 
expressly  prohibited  by  statute  or  not  should  be  discountenanced  by  all  good  citizens. 
(McCrary  on  Elections,  section  194:  People  vs.  Pease,  27  N.  Y.,  pages  45  and  81). 

We  have  therefore  reached  the  conclusion  that  the  votes  cast  in  the 
seven  precincts  where  the  ballots  were  numbered  should  be  deducted^ 
not  iilone  because  they  were  so  numbered,  but  because  such  numbering 
was  corruptly  done,  with  an  intent  to  intimidate  the  workingmen  resid- 
ing in  those  precincts;  and  because  it  was  part  of  a  general  conspiracy 
of  the  friends  and  supporters  of  Mr.  Washburn  to  prevent  a  free  and 
untramnieled  expression  of  the  preferences  of  the  voters. 

SUPPLEMENTAL  RETURNS. 

Through  the  error  of  the  secretary  of  state  of  Minnesota  in  not  furnish- 
ing the  proper  return-blanks  to  the  officers  of  the  election  precincts  of 
the  State,  there  were  a  number  of  instances  where  the  votes  polled  for 
the  candidates  for  Congress  were  not  returned  to  and  counted  by  the 
county  canvassing  boards.  In  the  ciise  of  the  votes  not  so  returned  and 
canvassed  in  certain  precincts  of  the  counties  of  Stearn?  and  Morrison 
it  was  conceded  and  agreed  by  both  parties  that  the  votes  had  been 
cast  and  should  be  counted.  These  votes  were  as  follows  (see  pages 
260,  284) : 

STEARNS  COUNTY. 


!  I 

Precinct.  '  Washburn.      BoDoeUj. 


Crow  Lake 

Holdinc 

TowDBhip  of  Saiut  Cloud 

Sauk  Ceutre 96  lea 

Fourth  ward,  tit v  of  Saint  Cloud ;  8  ;  68 


7  I  11 

26  1  64 

7  •■  93 


144  396 

Ms^ority  for  Donnelly i 2^ 


MORRISON  COUNTY. 


Two  Rivers 30        126 

Swan  River ,      26         45 

68  '      165 
Majority  for  Donnelly 97 

Supplemental  returns  were  made  eight  days  after  the  election  by  some 
of  the  officers  of  three  precincts  of  the  city  of  Minneapolis ;  biit  it  is 
very  clear  that  the  election  officers  of  the  precincts  had  performed  theur 
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duties  OD  the  iiiglit  of  the  election ;  had  dissolved,  and  witY^  functus  of - 
Jicio^  aud  had  no  right  to  make  any  such  isupplenieutal  returns.  Mr, 
Washburn  claimed  majorities  in  each  of  these  precincts,  and  he  therefore 
undertook  to  prove  the  votes  cast  aliunde.  In  strictness  of  law  it  waa 
his  duty  to  have  i)roved  the  votes  cast  hy  the  best  evidence,  to  wit,  by 
counting  the  ballots  in  the  ballot-boxes  ;  and  he  took  some  preliminary 
steps  to  that  end,  issuing  a  subpwna  deccs  tecum  to  the  oflftcers  who  had 
charge  of  the  ballot-boxes  to  appear  at  a  time  named,  in  order  that  the 
ballots  might  be  counted;  but,  as  we  have  shown,  for  some  reason 
he  refused  to  count  the  ballots.  There  was  a  wide  diversity  in  the 
evidence  as  to  one  of  these  precincts,  the  third  precinct  of  fourth 
ward,  one  side  claiming  that  Mr.  Washburn  had  a  majority  of  483  votes 
and  the  other  side  claiming  that  he  had  but  26  majority'.  But  we  have 
not  felt  obliged  to  enter  into  these  questions,  inasmuch  as  two  of  these 
precincts,  viz,  the  second  precinct  of  the  second  ward  and  the  third  pre- 
cinct of  the  fourth  ward,  were  precincts  in  which  the  ballots  were  num- 
bered, and  they  have  been  already  disposed  of  in  our  finding  upon  that 
question.  In  the  other  precinct,  the  first  precinct  of  the  first  ward^ 
there  was  a  conflict  of  testimony  as  to  what  the  vote  really  was ;  but 
the  burden  of  proof  establishes  to  our  satisfaction  that  in  this  precinct 
Washburn  received  140  votes  and  Donnelly  132 ;  and  although  this  was- 
not  established  by  the  best  evidence  we  are  willing  to  admit  the  vote 
as  such. 

In  the  township  of  Leaf  Valley,  Douglas  County  (page  270),  Mr.  Don- 
nelly received  all  the  votes  cast  for  Congressman,  to  wit,  61  votes ;  they 
were  not  returned  or  counted  for  him.  These  votes  are  to  be  added  to 
the  respecti^  e  candidates. 

ISANTI   COUNTY. 

The  statutes  of  Minnesota  (section  19,  page  58,  revision  of  1866)  pro- 
vide that  the  county  canvassing  board  of  each  county  shall  consist  of 
the  county  auditor  and  two  jnstices  of  the  peace,  to  be  by  him  selected, 
Jn  the  case  of  Isanti  County  the  canvass  was  made,  the  votes  counted,, 
and  the  return  made  by  the  county  auditor,  one  justice  of  the  peace,, 
and  the  judge  of  probate  of  the  county,  (See  page  69,  printed  testimony.)- 
It  is  true  that  sub.  3,  section  1,  title  1,  chap.  3,  vol.  1,  BisselPs  Stat,  of 
Minn.,  provides  that  *'  words  purporting  to  give  a  joint  authority  to 
three  or  more  public  officers  or  other  persons  shall  be  construed  as  giv- 
ing such  authority  to  a  majority  of  such  persons  or  officers.'^  If  the 
county  auditor  had  selected  two  justices  of  the  peace,  and  one  had 
failed  to  attend,  then  the  majority  present  might,  under  this  law,  have 
g(me  on  and  acted  ;  but  in  the  case  of  Isanti  County  the  county  auditor 
did  not  select  two  justices  of  the  peace  as  the  law  required  ;  the  board 
of  canvj^ssers,  therefore,  was  never  constituted  as  required  by  law,  and 
never  having  had  a  legal  existence,  there  could  be  neither  majority  nor 
minority  of  it. 

In  the  contested  election  case  of  Howard  V8.  Cooper,  of  Michigan,. 
Thirty-sixth  Congress  (see  Contested  Elections,  1864-'65,  page  282),  the 
Committee  on  Elections  say : 

Your  committee  have  rejected  the  vote  of  the  township  of  Van  IJuieu.  The  law 
re«|uires  that  the  hoard  of  inspeetors  nhall  be  constituted  of  three  persons  in  number. 
The  ]»roof  is  clear  that  there  were  but  two.  Aud  as  there  was  no  board  of  inspectors 
known  to  the  law,  your  committee  see  no  way  by  which  any  legal  efl'ectcan  be  given 
to  the  returned  vot^.     They  have  therefore  deducted  it. 

In  this  case  it  was  shown  that  there  was  a  statute  of  the  State  of 
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Michigan  precisely  the  same  as  that  just  quoted  from  Minnesota,  giv- 
ing a  majority  of  a  board  the  power  to  act  for  the  whole  board ;  but  the 
<;omniittee  did  not  consider  that  it  wai3  sufficient  to  permit  them  to  re- 
ceive and  count  the  return. 

But  if  we  will  suppose  that  the  board  of  county  canvassers  of  Isanti 
County  had  been  duly  constituted  as  required  by  law,  and  that  a  ma- 
jority had  the  power  to  act  for  the  whole  board,  nevertheless  the  return 
could  not  be  received,  for  it  aj) pears  upon  its  face  that  a  third  party, 
not  a  member  of  the  board,  a  stranger  not  qualified  to  act,  an  usurper 
without  color  of  authority,  intruded  himself  into  the  deliberations  of  the 
board  and  acted  as  one  of  them,  and  in  all  cases  where  the  county  au- 
ditor and  the  justice  of  the  i)eace  diftered  in  opinion  he  gave  the  casting 
vote,  and  thus  decided  the  action  of  the  board.  The  statutes  of  Min- 
nesota show  that  a  judge  of  probate  has  none  of  the  functions  of  a  jus- 
tice of  the  peace,  and  the  constitution  of  the  State  (section  7,  article  VI) 
provides  that  a  probate  court  '^  shall  have  no  other  jurisdiction  except 
the  estates  of  deceased  persons  and  persons  under  guardianship." 
There  is  no  testimony  to  show  that  this  judge  of  probate  was  at  the 
same  time  a  justice  of  the  peace,  and  if  he  had  been,  his  exercise  of  the 
office  of  justice  of  the  peace  would  have  been  incompatible  with  the 
spirit  of  the  constitution  of  the  State. 

In  the  case  of  James  Jackson  vs.  Gen.  Anthony  Wayne  (Clark  & 
Hall,  page  47),  a  Georgia  case,  decided  in  1791,  it  was  held  that  ^' where 
the  law  requires  three  magistrates  to  preside  at  an  election,  and  a  re- 
turn was  made  by  three  ])ersons,  two  of  whom  were  not  magistrates, 
the  return  w^as  defective,"  and  the  vote  of  the  county  was  rejected. 

In  the  case  of  Rufus  Easton  vs.  John  Scott  (Clark  &  Hall,  page  272), 
a  Missouri  case,  decided  in  1816,  held  :  "  If  an  election  is  required  by  law 
to  be  hehl  by  three  judges  who  are  required  to  be  sworn,  and  it  is  held 
by  two  not  sworn,  their  proceedings  are  irregular,  and  the  votes  taken 
by  tbem  are  to  be  rejected." 

In  the  case  of  Sloan  vs.  Kawls  (Contested  Election  Cases,  1871-'76, 
page  144),  a  Georgia  case,  decided  in  1874,  it  was  held  that  a  county 
canvass  or  consolidated  return  of  the  vote  of  the  county  of  Bullock  (con- 
taining 1,061  votes),  should  be  rejected,  although  the  same  was  in  doe 
form  and  with  the  names  of  the  proper  officers  signed  to  it,  because  it 
appeared  that  the  canvass  was  made  by  a  usurper,  a  stranger,  a  man 
^' who  had  no  legal  connection  whatever  with  the  election,  and  no  right 
to  the  possession  of  any  of  the  [)apers." 

It  is  urged  that  although  the  judge  of  probate  was  not  a  justice  of  the 
peace,  we  must  regard  him  as  such  de  facto.  Lord  Ellenborough  said, 
in  The  King  vs.  The  Corporation  of  Bedford  Level  (6  Ea.st.,  368) : 

An  oflficer  de  facto  is  one  who  ha.«*  thv  reputation  of  being  the  ofticer  he  a^unies  to 
be,  and  is  not  a  good  ofticer  in  point  of  law. 

Charles  O'Conor,  in  his  argument  before  the  Electoral  Commission, 
said  (see  Electoral  Commission,  page  132) : 

The  de  facto  ottirer  is  one  who  somehow  has  ch)thed  himself  with  the  reputation  of 
being  the  othcer,  and  in  relation  to  that  person  the  law,  with  its  wise  conseivatiou,  has 
declared  that  during  the  period  that  the  person  pretending  title  to  the  office  was  in  ap- 
parent possession  of  all  its  powers  and  functions,  and  exercised  the  duties  of  it,  hw 
acts,  as  it  respects  persons  who  in  the  ordinary  course  of  things  were  obliged  to  rec- 
ognize him  and  to  iict  under  him,  and  in  conformity  with  his  directions  and  his  power, 
shall  be  esteemed  valid,  that  indkviduaU  may  not  he  deceived  by  this  specie-s  of  disorder 
or  temporary  insurrection  that  has  broken  in  upon  the  functions  of  govemuient. 

The  principle  does  not  apply  to  the  case  under  consideration. 
Here  the  judge  of  probate  did  not  claim  to  be  a  justice  of  the  peacej 
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lie  did  not  exercise  the  duties  of  the  office  under  color  of  law;  he  did 
lot  exercise  them  at  all;  he  distinctly  claimed  that  he  was  a  judge  of 
[)robate  and  nothing  else.  It  has  never  been  ])retended,  iu  any  court  in 
the  world,  that  when  A  B  asserts  himself  to  be  the  incumbent  of  one 
>ffice  a  presumption  of  law  arises  that  he  holds  another,  an  entirely'  dif- 
ferent, and  (as  in  this  case)  an  incompatible  office. 

A  party  claiming  to  be  a  judge  of  an  election  precinct,  or  a  sheriff*,  or 
%  judge  may  deceive  and  mislead  innocent  third  parties  to  their  dam- 
age ;  and  hence  the  law  wisely  says  tliat  he  who  deals  with  such  officers 
shall  not  be  required  to  go  back  and  inquire  into  every  particiilar  of 
their  title.  But  in  this  case  there  is  no  pretense  that  any  one  was  or 
could  have  been  misled  by  the  declaration  of  the  judge  of  probate  that 
he  was  the  judge  of  probate. 

Neither  is  this  a  collateral  proceeding  between  third  parties.  The 
validity  of  the  return  itself,  and  the  right  of  the  judge  of  probate  to  act, 
are  the  very  questions  in  issue.  The  canvassing  board  of  Isanti  County 
was  part  of  the  machinery'  by  which  the  votes  cast  for  member  of  Con- 
gress in  that  district  is  to  be  brought  to  the  knowledge  of  the  House  of 
Representatives,  "  the  sole  judge  of  the  election  returns  of  its  members." 

It  must  also  be  remembered  that  in  the  cases  cited,  as  decided  by 
former  Congresses,  the  votes  of  townships  were  cast  out  because  the  boards 
of  election  judges,  or  the  clerks  thereof,  were  not  constituted  according 
to  law.  This  being  the  law  as  to  mere  precinct  officers,  how  much  more 
strongly  does  the  principle  apply  to  the  case  of  a  canvassing  board  of  a 
county  where  the  votes,  not  of  one  precinct  alone,  but  of  all  the  pre- 
cincts of  the  county  are  involved!  An  election  judge  can  only  rule  out 
a  few  voters,  a  canvassing  board  may  rule  out  the  votes  of  entire  town- 
ships. Although  the  canvassing  bo«ard  is  a  ministerial  body,  neverthe- 
less there  are  many  preliminary  questions  upon  which  they  are  called 
to  decide,  and  whicli  require  the  exercise  of  their  best  judgment. 
Among  these  are  the  following:  Whether  the  returns  are  the  actual  re- 
turns or  forgeries;  whether  they  are  so  infonnal  or  irreguljir  as  to  pre- 
vent the  board  determining  what  the  vote  really  was;  if  two  returns  come 
in  from  the  same  precinct,  which  is  the  proper  return ;  if  votes  are  cast 
bearing  a  name  nearly  the  same  or  somewhat  similar  to  the  name  of 
one  of  the  candidates,  whether  they  should  be  counted  for  such  candi- 
date; if  votes  are  cast  for  A  B  (who  is  a  candidate  for  Congress)  as 
a  candidate  for  the  State  legislature,  whether  such  votes  should  be  re- 
turned for  him  as  a  candidate  for  Congress.  These  and  a  hundred  other 
similar  questions  may  arise  requiring  the  exercise  of  judgment;  and 
l»er  consequence  the  functions  of  the  l)oard  of  county  canvassers  is  as 
far  sui)erior  to  the  functions  of  mere  election  officers  as  the  powers  of  a 
State  canvassing  board  are  above  the  powers  of  a  county  canvassing 
board.  Mow  important,  then,  does  it  become  that  the  county  board  of 
canvassers  shall  be  constituted  in  strict  conformity  with  law,  and  that 
no  usurpers  shall  be  permitted  to  intrude  into  and  control  its  delibera- 
tions. 

In  the  ca.se  of  Delano  vs.  Morgan,  Ohio  (2  Bartlett,  page  171),  it  seems 
that  a  person  acted  as  one  of  the  judges  of  election  who  was  believed 
to  have  been  a  deserter,  but  had  never  been  convicted  of  the  crime.  The 
Committee  on  Elections  say  (and  the  House  sustained  the  report) : 

In  the  case  of  Ho  ward  r«.  Cooper,  (Con  t.  Elect.  1804-65,  pa^je  282),  the  returns  of  Van 
Bnren Township  were  rejected  i>eca»ise  there  were  only  two  judges.  If  a  retnrn  is  un- 
trnstworthy  when  one  of  the  jud^^es  is  absent,  it  is  certainly  more  so  if  the  vacancy 
is  tiUed  by  a  person  disqualified  to  art.  Two  competent  judges  are  certainly  more  re- 
liable, when  actinjj  by  themselves,  than  when  advised,  directed,  and  in  part  ovor- 
Puled  by  a  third,  pronounced  by  the  law  unfit  for  the  trust. 

H.  Mis.  r>S IM) 
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In  Morgan  vs,  Delano,  the  disqualification  of  this  third  party  was  in- 
ferential ;  for  as  he  had  never  been  convicted  of  desertion  the  presamp- 
tion  of  law  was  that  he  was  not  guilty ;  but  in  the  case  of  the  canvass- 
ing board  of  Isanti  County  the  disqualification  of  the  judge  of  probate 
was  statutory,  absolute,  and  appears  on  the  facfe  of  the  return. 

If  the  objection  to  this  return  was  purely  technical  we  might  hesi- 
tate to  reject  it ;  but  it  appears  that  the  bona  fides  of  the  vote  were  put 
in  issue  by  the  pleadings. 

The  contestant,  Donnelly,  in  his  notice  of  contest,  article  VIII,  de- 
clared: 

That  the  vuUia  alleged  to  have  been  cast  for  you  (Wasbbnm),  at  said  eleotion  in 
the  county  of  Isanti,  in  said  district,  were  not  cast  or  connted  for  yoa,  or  returned  or 
canvassed  as  provided  by  law. 

There  are  here  four  averments  :  (I)  That  the  votes  were  not  cast ;  (2) 
that  they  were  not  counted  (by  the  precinct  officers) ;  (3)  that  they  were- 
not  returned  as  provided  by  law ;  (4)  that  they  were  not  canvassed  as- 
provided  by  law.  The  contestant  having  est-ablished  by  the  return  it- 
self, the  truth  of  the  last  two  charges,  it  became  the  duty  of  the  sittingr 
member  to  prove  by  a  counting  of  the  votes  in  the  ballot-boxes  thai 
the  votes  were  actually  cast  as  claimed  by  him,  and  by  proper  testi 
mony  that  they  were  duly  counted  by  the  precinct  officers.  As  he  h 
failed  to  do  this,  the  presumption  of  law  is  that  he  was  unable  to  do  it 
There  was  no  obligation  upon  the  part  of  the  contestant  to  prove 
disprove  votes  that  had  no  existence  before  the  committee  in  any  I 
return,  while  Mr.  Washburn  well  knew  that  the  fact  of  any  such  vo 
being  cast  in  the  county  was  denied  by  contestant  and  that  the  burd< 
of  proof  was  on  him  to  prove  it.  The  committee  has  no  way  to  ascer 
tain  the  votes  cast  except  by  the  official  return,  and,  where  this  is  mani 
festly  void,  by  testimony  showing  what  the  vote  really  was. 

POLK  AND  KITTSON    COUNTIES. 

The  return  upon  which  the  votes  of  these  counties  is  based  is  ex- 
tremely imperfect.     It  is  as  follows  (page  64) : 


Abstract  of  votes  cast  in  the  county  of  Polk  jr  Kittson  and  State  of  Minnesota  at  the  , 
eleotion  held  in  the  several  townships  and  wards  of  said  county  on  the  first  Tuesday 
the  first  Monday,  being  the  fifth  day  of  November  ^  A,B,  eighteen  hundred  and  sevenhf-^gi 
(1878),  for  members  of  Congress,  taken  from  the  official  returns, 

MEMBER  OF  CONGRESS-CONGRESSIONAL  DISTRICT— NAMES  OF  CANDIDATES. 


*M 


Name^i  of  townships  and  wards. 


a 


a 


Bygland . 
Farley.. - 
Ylneland 


Foaum 

Andorer 

Red  Lake  FaUs 

Lowell 

MoDonaldville . 

Ist  diatrict 

Fisher 


F 

• 

32 

9 

2 

35 

50 

21 

78 

26 

1 

39 

1 

28 

37 

6 

Hunts  ville 

Nelly 

Crookston. 
Kittson  Co. 
Kittson  Co 


Tamrac  River 
Two  Rivers... 


Total  nomber  of  votes 


4& 

41 

218 

109 

74 
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We  do  hereby  certify  that  at  said  election  W.  D.  Washburn  received  ei^t  hundred 
und  thirty-two  (832)  votes  for  member  of  Congress ;  I.  DonneUy  received  one  hun- 
dred and  eightv-two  (182)  votes  for  member  of  Congress. 

A.  YVERNAULT, 

County  Atiditor. 

Attest : 

D.  C.  PALMER, 
T.  A.  HARRIS, 

Justices  of  the  Peace. 

There  is  au  unorganized  county  of  Kittson  in  the  third  Congressional 
district  of  Minnesota,  as  appears  by  the  abstract  of  votes  returned  by 
the  secretary  of  state  (page  347),  and  there  is  also  an  organized  county 
of  Polk  ;  but  there  is  no  "county  of  Polk  and  Kittson."  (See  page  346.) 
And  there  is  no  law  linking  these  counties  together.  It  appears  by  the 
testimony  (page  40)  that  "the  county  of  Kittson  is  not  attached  to  any 
other  county  for  any  purpose,  either  judicial  or  election."  The  county 
out  of  which  it  was  created,  Pembina  County,  was  attached  to  Clay 
County  (Stat,  of  Minn.,  1876,  [p.  127).  If,  therefore,  any  part  of  the 
above  returns  refer  to  the  unorganized  county  of  Kittson  they  should 
not  have  been  returned  to,  canvassed  with,  or  mixed  into  the  returns  of 
the  organized  county  of  Polk.  The  foregoing  certificate  is  not  a  return 
of  votes  cast  in  Polk  County  or  of  votes  cast  in  Kittson  County,  but 
the  vote  is  lumped  together  as  the  vote  of  "  the  county  of  Polk  and 
Kittson,''  and  there  is  no  such  county  in  the  district.  And  if  we  at- 
tempt to  separate  the  precincts  in  Kittson  County  from  the  precincts  in 
Polk  County,  so  as  to  enable  the  countj^  of  Polk  to  be  counted  by  itself, 
we  are  met  by  the  fact  that  Farley  is  shown  by  the  testimony  (page  226) 
to  be  in  Kittson  County,  although  there  is  nothing  on  the  face  of  the  re- 
turn to  show  that  fact.  There  is  no  evidence  to  show  in  which  county 
the  precincts  of  Bygland,  Vineland,  Folsom,  Andover,  Lowell,  McDon- 
aldville,  first  district,  Huntsville,  and  Nelly  are  situated.  Neither  does 
it  appear  byxhe  return  or  in  the  evidence  that  the  county  auditor  and 
justices  of  the  peace  who  signed  the  return  held  those  oflBces  in  Polk 
County  or  in  Kittson  County,  or  in  any  other  county. 

Moi'eover  it  appears  (page  233)  that  there  were  but  86  legal  votes  cast 
at  Crookston,  while  thetotal  vote  returned  as  above  was  258.  There  were 
therefore  170  illegal  votes  cast  at  that  precinct ;  they  were  principally 
the  railroad  hands  referred  to  in  this  report  in  our  consideration  of  the 
subject  of  bribery,  every  one  of  whom  was  paid  for  his  vote.  It  also 
appears  (page  234)  that  there  were  but  40  residents  of  the  precinct  of 
Eisher,  while  88  votes  are  returned  from  that  j)recinct.  The  precincts 
in  the  county  of  Kittson  were  not  legally  established,  there  being  no 
law  to  authorize  the  governor  to  create  election  precincts  in  wholly  un- 
organized counties.  There  were  no  registration  lists  at  these  precincts  ; 
cigar-boxes  and  candle  boxes  without  locks  or  keys  were  used  for  bal- 
lot-boxes. In  one  precinct  the  voting  place  was  a  railroad  car ;  in  an- 
other a  railroad  depot.  Nearly  if  not  quite  every  vote  polled  in  two  pre- 
cincts of  the  county,  as  we  have  shown,  was  a  bribed  vote,  and  cast  in 
the  majority  of  instances  by  men  who  were  not  legally  residents  of  the 
county  and  entith»d  to  vote  therein. 

This  fraudulent  vote  of  Kittson  County  having  been  inextricably 
mixed  into  whatever  legal  votes  were  cast  in  Polk  County,  it  became 
the  duty  of  the  sitting  member  to  go  behind  this  very  defective  certifi- 
cate of  "the  county  of  Polk  and  Kittson"  and  prove  aliunde  what 
k>WDships  were  in  Polk  County,  and  by  a  count  of  the  ballots  in  the 
>allot-boxe>s  of  those  townships  establish  beyond  question  what  votes 
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were  legally  cast  therein.     Having  failed  to  do  this  we  are  constrained 
to  reject  the  return. 

THE   UNORGANIZED   COUNTIES. 

It  appears  by  the  evidence  that  a  number  of  the  counties  in  the  third 
Congressional  district  of  Minnesota  are  unorganized  counties.  The  fol- 
lowing table  gives  the  names  of  the  counties  and  the  votes  cast  therein : 


Big  stone . 
DoaglaH . . . 
Kanabec  . . 

Lake 

Otter  Tail 


e 

• 

, 

3 

>; 

?? 

.0 

.a 
< 

1 

1 
1 

1 

Majorit 

45 

29 

682 

489 

109 

24 

29  1 

755 

940  i. 

V7V       [--- I--          

,     1,805  ,     1,297 
Meyority  for  Waahbum I 


It  was  decided  by  the  supreme  court  of  the  State  of  Minnesota,  Jul^r 
29, 1 878,  in  the  case  of  State,  €,r  rel.  Lindholm,r«.  Parker,  that  the  county 
of  Big  Stone  was  not  an  organized  county,  inasmuch  as  the  legislature 
had  never  parsed  an  act  declaring  it  organized.    The  court  held  that 
neither  an  act  defining  the  boundaries  of  a  county  nor  the  vote  of  the 
people  therein  electing  county  officers  constituted  a  county  organized ; 
the  legislature  must  recognize  the  action  of  the  people  by  explicitly  de 
olaring  it  an  organized  county.     The  counties  of  Douglas,  Kanabec, 
Lake,  and  Otter  Tail  are  in  the  same  condition  as  the  county  of  Big 
.Stone.     Mr.  Washburn  did  not  produce  anj'^  statute  to  show  tliat  the  leg- 
islature had  ever  declared  either  of  them  organized.     It  follows  that  if 
these  counties  are  not  organized  counties  there  (^an  be  no  county  oflScera 
in  existence  therein  ;  and  that  those  who  claim  to  have  canvassed  and 
returned  the  votes  of  the  counties  had  no  power  to  do  so ;  nor  can  thei'e 
be  any  legal  election  ])recincts  therein.     But  your  committee  are  not 
disposed  to  take  a  technical  view  of  this  matter,  and  although  we  are 
of  ojiinion  that  the  counties  in  question  are  not  legally  organized,  never- 
theless, as  the  votes  returned  are  conceded  to  have  been  actually  cast 
therein,  and  there  is  no  charge  of  fraud,  we  have  concluded  that  the  four 
<!Ounties  last  named  should  be  regarded  as  de  facto  organized  counties, 
M>  far  at  least  as  election  purposes  are  concerned.     We  also  admit  the 
vote  cast  in  the  unorganized  county  of  Big  Stone,  for  the  reason  that 
it  is  admitted  bv  contestant  that  the  vote  was  actually  cast;  and  there 
is  no  charge  of  fraud  in  connection  therewith. 

We  therefore  admit  the  votes  of  these  unorganized  counties.  They 
l^ve  a  majority  for  Mr.  Washburn  of  508. 

It  will  be  seen  that  in  the  foregoing  report  we  have  not  rejected  the 
vote  of  any  county  because  it  was  unorganized;  neither  ha?>'e^we  re- 
jected the  vote  of  any  precinct  because  of  the  numbering  of  the  ballots 
perse^hxxX  because  such  numbering  was  one  of  the  incidents  of  a  system 
of  fraud  and  intimidation ;  neither  have  we  rejected  the  votes  of  any 
oounties  for  mere  informalities  on  the  tace  of  the  returns,  but  only  for 
those  gross  irregularities  which  were  manifestly  incompatible  with  a 
legal  canvass  of  the  vote«. 

The  following  table  summarizes  the  results  of  our  investigations  iu 
this  case : 
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SUMMARY. 

The  total  vote  returned  for  William  D.  Washbnm  was 20, 942 

ThiH  IncladeH  the  supplemental  returns  from  Hennepin  County. 

Add  to  this  the  votes  cast  but  not  returned  for  him,  in  the  counties  of  Stearns 
and  Morrison,  viz  :  StearLS,  144  ;  Morrison,  68 — total 212 

21,154 

•D«duci : 
The  numbered  ballots  ca«t  for  him  in  the  seven  jirecincts  of  Minneapolis, 

viz 2,282 

The  vote  returned  for  him  in  the  county  of  Isanti 5158 

The  vote  returned  for  him  from  *'the  oountv  of  Polk  and  Kittson  •' 832 

3,652 

17, 502 
Deduct  also  the  followinjx  bribed  votes  (not  included  in  the  bribed  votes  already 
rejected  in  Polk  and  Kittson  County),  where  the  evidence  shows  the  party 
received  money  and  voted  for  Washburn  :  (1)  Oluf  Larson,  Saint  Paul ;  (2) 
Abraham  Werrick,  Saint  Paul;  (3),  William  M.  Lej'de,  Cottage  Grove  ;  (4) 
Christian  Heyer,  Afton  ;  (5)  John  C.  Oleson, Minneapolis;  (6)  A.M.  Schaack, 
Minneapolis;  (7)  Karl  Fintler,  Minneax>olis;  (8)  Henry  Monroe;  (9)  Sevit 
Mahla,  of  Minnea])oIis :  (10)  Louis  Knudson,  Minneapolis;  (11)  Louis  Paulson, 
Minneafiolis :  (12)  W.  K.  Metoalf,  of  Crystal  Lak«^ ;  (13)  Peter  Quady,  Minne- 
apolis ;  (14)  Ltmis  N.  Gavnor,  Minneapolis  ;  (15)  PoterEngberg,  Minnca]>oliH; 
(16)  Bernard  Cloutier,  Minneapolis:  (17)Toletr  G.  Flmleland,  of  Sauk  Cen- 
ter; (IB)  J.  V.  Brower,  of  Saint  Cloud;  (19)  A.  J.  Clark,  Little  Falls;  (20) 
Thomas  Kitowski,  of  North  Prairie;  (21)  Mr.  Buss,  of  Long  Prairie;  (22) 
Henry  Armstrong,  of  Two  Rivers  [this  list  does  not  include  a  large  number 
who  admit  the  receipt  of  money  from  Washburn  or  his  friends  but  claim 
that  tbey  voted  for  Donnelly ]-^total 22 

17,480 

Total  vote  returned  for  Ignatius  Donnelly 17,92 

Add  t-o  this  the  vott-s  cast  but  not  retarnod  for  him  from  the  counties  of 
Stearns,  Morrison,  and  Douglas  viz:  Stearuc),  396;  Morrison.  165;  Douglas 
61:  total - 622 


18,551 
Deduct: 
The  numbered  ballots  cast  for  him  in  the  seven  precincts  of  Minneapolis, 

viz 522 

The  vote  returned  for  him — in  the  county  of  Isanti 137 

The  vote  returned  for  him  from  the  countv  of  Polk  and  Kittson 182 

841 


17,710 


Total  vote  for  Donnelly 17,710 

Total  vote  for  Washbnrn 17,480 


# 


Majority  for  Donnelly 230 

We  would  therefore  report  and  recoiniiieTKl  the  adoption  by  the 
House  of  the  following  resolutions : 

Resolced^  That  William  T).  Washburn  is  not  entitlexl  to  his  seat  as  a 
member  of  the  Forty-sixth  Congress  of  the  United  States,  as  Represent- 
ative from  the  third  Congressional  district  of  the  State  of  Minnesota. 

Renolved^  That  Ignatius  Donnelly  is  entitled  to  his  seat  as  a  member 
of  the  Forty-sixth  Congress  as  Representative  from  the  third  Con- 
gressional district  of  the  State  of  Minnesota. 

VAX  U.  MANNING. 
S.  L,  SAWYER. 
R.  F.  ARMFIELD. 
F.  E.  P>ELTZHOOVER. 
W.  (j.  COLERICK. 
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VIKTV^S   Oin   THK    MIINORITY. 

Heldf  That  no  bribery  oii  the  part  of  conteatee  or  hi8  agents  is  proveu,  the  only  eyi- 
dence  touching  on  that  point  being  hearsay.  Bribery  must  be  proved,  and  not 
presumed.     Fraud  or  bribery  does  not  vitiate  what  it  does  not  impregnate. 

Held,  That,  notwithstanding  ballot^t  are  numbered  in  the  absence  or  violation  of  law, 
they  are  to  be  counted. 

Held,  That  where  the  law  requires  certain  acts  to  be  performed  by  a  board  o£  three 
or  more  persons,  it  is  sufficient  for  a  majority  of  such  board  to  act  and  join  in  the 
certificate. 

Mr.  Keifeb,  from  the  Committee  on  Elections,  submitted  the  following 

VIEWS    OF   A    MINORITY. 

The  contest  in  this  case  arises  over  the  election  for  member  of  the 
House  of  Eepresentatives  in  the  third  Congressional  district  of  the  State 
of  Minnesota,  held  on  the  5th  day  of  November,  1878^  This  district  is 
<H)mposed  of  thirty-eight  counties,  situate  in  the  northern  part  of  that 
State,  and  comprises  a  very  large  territory,  which  has  been  very  rapidly 
settling  up  by  emigration  from  other  States  in  the  Union.  The  returned 
vote  at  that  election  for  member  of  the  House  of  Representatives  was 
as  follows : 

W.  D.  Washburn 20,942 

Ignatius  Donnelly 17, 929 

Scattering 40 

1  he  returned  majority  for  Washburn  was 3, 013 

This  district  was  created  on  the  22d  day  of  February,  1872,  by  act  of 
the  legislature  of  Minnesota.  It  has  always  been  Republican  by  a  large 
majority.  The  Republican  majority  for  Congressman  in  this  district  in 
1872  was  6,449 ;  in  1874,  2,319 ;  in  1876,  2,096 ;  in  1878,  3,013.  The  Re- 
publican majority  in  this  district  for  governor  in  1877  was  8,153,  and  in 
1879  Pillsbury's  (Rep.)  majority  over  Rice  (Dem.)  was  5,681. 

A  portion  of  the  couimittee  have  decided  to  add  to  Mr.  Washburn's  returned 

vote  of 20,942 

The  unretumed  vote  in  the  countiei*  of  Steams  (144)  and  Morrison  (88) 212 

Thus  increasing  his  vote  to 21, 154 

From  this  it  is  proposed  to  deduct  by  throwing  out  and  rejecting-^ 
The  numbered  ballots  cast  for  him  in  seven  precincts  of  Minneapolis^ 

to  wit 2,282 

The  entire  vote  returned  for  him  in  the  county  of  Isanti 538 

The  total  vote  returned  tor  him  from  the  counties  of  Polk  and  Kittson. .       832 
Alleged  bribed  vote's 22 

Total  to  he  de<lucted ? 3, 674 

Leaving  Mr.  VSTashburn's  vote 17, 489 

It  is  further  pioposed  to  adtl  to  Mr.  Donnelly^s  returned  vote  of 17, 929 

The  unreturned  votes  alleged  to  have  been  cast  for  him  in  the  counties  of 

Steams,  Morrison,  and  Douglas 622 


Thus  increasing  his  vote  to 18, 551 

From  this  it  is  pro]»osed  to  deduct  the  numbered  ballots  cast  for  him 

in  the  city  of  Minneapolis 522 

The  vote  returned  for  him  in  the  county  of  Isanti 137 

The  vote  returned  for  him  in  the  counties  of  Polk  and  Kittson 182 

Total  to  be  dednered 841 

Making  Donnelly's  vote 17, 710 

And  his  majority  over  Mr.  Washburn 230 
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The  testimony  in  this  case,  and  the  arguments  of  coansel,  have  com- 
pelled the  committee  to  examine  a  great  many  questions  foreign  to  the 
<M)ntest,  as  made  on  the  contestant's  notice.  That  notice  consists  of 
nine  paragraphs,  very  few,  if  any,  of  which  state,  as  required  by  the 
law  of  Congress,  except  in  very  general  terms,  the  grounds  upon  which 
the  contestant  relies.  The  law,  as  set  forth  in  section  105  of  the  Revised 
St<atutes,  requires  that  the  contestant,  in  his  notice,  shall  specify  partic- 
ularly the  grounds  upon  which  he  relies  in  the  contest.  This  the  con- 
testant has  not  done,  although  the  nature  of  his  contest  is  such  that  he 
could  have  done  so,  and  should  liave  been  required  to  do  so;  or,  other- 
wise, the  great  mass  of  his  testimony  should  have  lieen  disregarded.  The 
United  States  statute  requires  that  "the  testimony  to  be  taken  by  either 
party  to  the  contest  shall  be  confined  to  the  proof  or  disproof  of  the 
facts  alleged  or  denied  in  the  notice  or  answer,"  &c.    (R.  S.,  section  105.) 

It  may  be  true  that  the  law  of  Congress  prescribing  the  mode  of  practice 
to  be  followed  in  the  House  in  contested-election  cases  is  not  absolutely 
binding  upon  the  Uouse  in  view  of  the  provisions  of  the  Constitution 
of  the  CTnited  States  (Article  I,  section  5),  which  provide  that  "each 
house  shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of 
its  own  members.''  But  it  might  work  very  great  injustice  to  a  con- 
testee  to  require  him  to  meet  a  case  outside  of  this  parliamentary-prac- 
tice act,  without  any  previous  notice  to  him  that  the  House  intended 
to  depart  from  it  in  a  material  respect. 

Until  the  House  itself  lays  down  and  prescribes  a  different  mode  of 
contesting  elections  before  it,  the  parties  to  the  contest  have  a  perfect 
right  to  rely  upon  the  statute  being  strictly  observed  and  foUowed. 
/McCrary's  Election  Laws,  sections  341-3,  348-9, 353;  Pinley  vs.  Bisbee, 
Rep.  95,  page  28.) 

It  has  frequently  been  held  by  the  House  that,  notwithstanding  proof 
was  offered  sufficient  to  show  that  frauds  had  been  committed,  such 
proof  would  not  be  considered  because  the  contestant  did  not  specifi- 
cally notify  the  contestee  of  such  ground  of  contest. 

For  a  full  discussion  of  this  point,  attention  is  called  to  the  views  of 
the  late  Speaker  Kerr  in  the  case  of  Delano  vs.  Morgan  (Com.  Elec. 
€ases,  1865-'7l,  pages  170-8). 

Before  proceeding  to  consider  the  case  as  made  by  the  notice  and  on 
the  testimony,  it  is  thought  proper  to  refer  to  the  character  of  evidence 
relied  upon  by  the  contestant.  It  will  be  found  by  an  examination  of 
the  record  that  there  is  very  little,  if  any,  testimony  which  would  be 
received  or  considered  in  any  court  of  justice  in  this  or  any  other  civ- 
ilized country.  The  testimony  may  be,  generally,  denominated  hearsay. 
In  so  far  as  it  relates  to  the  question  of  bribery  or  illegal  voting  very 
little  of  it  rises  even  to  the  dignity  of  hearsay  when  scrutinized.  It  is 
understood  that  certain  members  of  the  committee,  in  order  to  arrive  at 
the  conclusion  reached  by  then),  have  considered  all,  or  very  nearly  all, 
of  such  incompetent  testimony  found  in  the  record.  With  the  single 
exception  that  in  the  case  of  a  voter  who  has  voted  for  the  sitting 
member,  declarations  of  the  voter  are  iniulmissible.  There  are  author- 
ities, though  they  even  are  doubted,  to  the  effect  that  the  declarations 
of  a  voter,  though  hearsay  evidence,  are  competent  to  prove  his  want 
of  qualification  to  vote.  It  is  seldom,  if  ever,  proper  to  regard  hearsay 
statements  as  competent  evidence.  Regarding  the  testimony  as  affect- 
ing^ the  voter,  and  no  other  person,  his  statement  as  to  his  qualification 
to  vote  may  be  taken  as  an  admission  against  him.  The  ordinary  rules 
of  evidence  apply  as  well  to  election  contests  as  to  other  cases.  (See 
McCrary's  American  Law  of  Elections,  section  30fi.)     We  do  not  think 
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it  necessary  to  cite  inauj  authorities  in  support  of  this  proposition,  but 
we  here  give  a  few,  as  this  question  is  a  very  important  one  in  the 
determination  of  this  case: 

AUTHORITY   AS    TO    HEARSAY     EVIDENCE      IN      CONTESTED- ELECTION     CASKS     BI<:rOKR 

PARLIAMENTARY   BODIES. 

In  CiiHhiDg's  Law  and  Practice  of  Ix^gislative  ABScmblies,  at  section  210,  pageTG^ 
the  following  doctrine  is  laid  down : 

•'The  same  general  rules  by  which  courts  of  law  are  governed  in  regard  to  evidence 
in  proceedings  before  thejii  prevail  also  in  the  investigation  of  cases  of  controvert^ 
elections;  but  inasmuch  as  a  legislative  assembly,  touching  things  appertaining  to  its 
cognizance,  is  *as  well  a  council  of  state  and  court  of  equity  and  discretion,  as  a  c^urt 
of  law  and  justice,' the  legal  rules  of  evidence  are  generally  applied  by  election  com- 
mittees, more  by  analogy  and  according  to  their  spirit,  than  with  the  technical  strict- 
ness of  the  ordinary  judicial  tribunals." 

Section  11.  **The  rule  state<l  in  the  preceding  paragraph  relates  of  course  only  to 
investigations  by  the  testimony  of  witnesses  or  other  evidence  before  the  iissembly  or 
its  committees,  but  where  the  testimony  is  contained  in  depositions,  they  ought  to  be 
taken  according  to  the  law  of  the  State  where  they  are  taken." 

Section  742,  page  293.  "The  proceedings  of  a  legislative  assembly  freciuently  render 
it  necessary  to  institute  inquiries  into  matters  of  fact,  and  of  course  to  receive  and 
judge  of  the  various  kinds  of  evidence  upon  whicU  human  conduct  is  predicated,  and 
which  may  be  submitted  to  its  consideratiou.  In  the  every-day  affairs  of  life,  and  in 
reference  to  matters  in  which  their  own  inttrvHts  are  alone  involved,  men  act  upon  every 
kind  of  eviaence  which  has  even  the  slightest  tendency  to  induce  belief.  But  in  regard 
to  affairs  in  fchich  parties  are  adversely  interested,  and  in  which  there  are  conflicting  rights 
and  claims  to  be  adjudicattd,  the  law  has  wisely  provided  that  only  such  evi<lr'uce  shall 
be  received,  and  under  such  circumntauces,  as  shall  atibrd  reasonable  security  both 
against  designed  falsification  and  unintentioual  mistake." 

Section  743,  page  293.  **The  rules  of  evidence  by  which  courts  of  justice  are  gov- 
erned, and  by  which  their  proceedings  are  regulated  in  the  investigation  of  the  cases 
which  come  before  them,  make  a  part  of  the  civil  rights  of  the  citizens,  siH  much  a* 
the  rules  regulating  the  acquisition,  the  enjoyment,  or  the  transmission  of  property,  or 
which  govern  any  other  matter  of  civil  right;  and  when  a  question  of  the  same  nature 
is  pending  in  the  legislature,  involving  private  interests  only,  no  good  reason  can  be 
assigned  why  the  rules  of  evidence  should  not  be  the  same.  It  would  seem  reasonable, 
therefore,  to  regard  it  as  a  rule  of  parliamentary  practice  that  when  the  private  in- 
terests of  individuals  are  the  subject  of  investigation,  or,  in  other  words,  where  the 
investigation  is  a  judicial  one,  and  so  far  as  it  is  of  that  character,  the  same' or  analogous 
rules  of  evidence  should  be  applied  as  would  be  observed  in  the  investigation  of 
similar  interests  in  any  of  the  courts  of  law  or  equity,  and  this  appears  to  bo  the  rule 
which  has  prevaile<l  in  modern  times." 

Cases  of  contested  electio^is  in  Congress,  1834  to  18<>5. 

White  ts.  Harris,  page  257.— In  this  case,  on  pages  2H4-5,  the  question  of  the  ad- 
missibility of  hearsay  testimony  is  discussed ;  it  was  rejected.  Report  by  Hou.  Thomas 
L.  Harris. 

Same  book,  page  33.  (lugersoll  r».  N.iylor.) — Syllabus:  "Where  extensive  frauds 
were  alleged,  the  committee  refused  t-o  receive  hearsay  evidence." 

On  page  34  the  question  of  the  hearsay  evidence  is  discussed  and  the  evidence  re- 
jected. 

Same  book,  page  19.  (The  New  Jersey  Case.) — St/llabus:  "Held  by  the  committee 
that  hearsay  declarations  of  the  voter  should  be  rejected." 

On  page  24  of  the  report  of  this  ca«e  the  couimittee,  in  discussing  the  question  of 
what  votes  were  actually  cast  at  the  jxdls,  use  this  language: 

'*The  first  proposition  involved  the  inquiry  whether  the  vote  was  actually  east  at 
the  polls,  and  for  the  ascertainment  of  this  point  the  committee  necessarily  resorted 
to  parol  proof  as  the  best  evidence  which  the  nature  of  the  case  would  admi^t  of,  the 
laws  of  Xew  Jtrseij  not  requiring  the  poll-lists  to  be  prestrved  a*  a  record  of  the  actual 
voters.  Mere  hearsay  declarations  of  the  alleged  voter  as  to  the  fact  of  his  having 
voted  have  been  nniformhj  rejected.-^ 

Cases  of  contested  elections  in  Congress,  1865  to  1871,  page  ^'^2. 

John  S.  Keid  i'».  George  W.  J nliati. —.Si/^/d/'M^:  "Hearsay  evidence  inadiuis^^ible.'^ 
(See  also  McCrary's  Law  of  Elections,'  section  3('().) 
Hearsay  evidence  is  not  admi'^sible  to  prove  bribery  as  a  disqualification,  but  only  to 
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<> 


kffect  or  annul  individual  votes.     ( Co  wen  &.  Hiirs  Notes,  704-7  ;  3  McCord  (S.  C. )  Rep., 
!30,  note;  People  vs.  Pease,  27  N.  Y..  45,  49.) 

It  is  proper  to  observe  that  uiuch  of  the  hearsay  evidence  relied  upon 
sonsists  ouly  of  conelusioDs  drawn  from  conversations  held  after  the 
election,  which  are  always  unreliable,  and  as  a  general  rale,  even  though 
;be  testimony  would  otherwise  be  competent,  are  regarded  as  very  dan- 
gerous if  at  iill  admissible  in  a  court  of  justice.  Of  this  latter  class  of 
testimony  a  h^arued  judge  has  said : 

No  class  of  tesriuiouy,  perhaps,  is  more  unreliable,  and  a  more  frequent  cause  of 
irror  in  courU  of  justice,  than  the  narration  of  conversations,  real  or  pretended.  The 
neaning  and  intention  of  a  person  in  a  conversation  often  depend  much  upon  gesture, 
attitude,  mode  of  expression,  or  peculiar  attending  circumstances,  known,  perhaps,  ta 
Mit  few  present.  A  conversation  may  not  be  fully  heard  by  the  witness,  imperfectlv 
©collected,  or  inaccurately  repeated,  wheu  the  omission  or  addition  of  a  single  word, 
•r  the  substitution  of  the  language  of  the  witness,  under  color  of  bias  or  excitement, 
or  the  words  actually  used,  might  change  the  sense  of  an  entire  conversation.  This 
s  apparent  from  the  irreconcilable  lontradictions  daily  manifested  in  the  narration  of 
ihe  same  conversations  from  the  months  of  different  witnesses.  The  liability  to  error, 
D  this  kind  of  testimony,  would  be  greatly  increased  by  allowing  witnesses  to  add 
heir  own  conchmonSy  or  umlersiandbigH,  from  the  conversation  related,  or  their  iiifer- 
nces  as  to  the  uudcmtanding  of  the  parties  U*  the  conversation.  Such  latitude  would 
»re^k  down  an  important  barrier  which  protects  judicial  investigation  from  error  and 
alsehood.  The  understanding  or  inferences  of  witnesses  are  very  fiequently  formed 
Tom  bias,  inclination,  or  interest.  And  a  witness's  understanding  or  inference  from 
i  conversation  or  transaction  rests  entirely  in  his  own  mind,  and  his  consciousness  of 
iftlsehood  would  be  incapable  of  proof;  so  that  there  could  be  no  possibility  of  con- 
ricting  a  witness  of  perjurv  on  the  ground  of  such  evidence.  (Judge  Bartley,  3d 
)hio  St.,  p.  41t>.) 

It  may  be  further  noted  that  the  charge  of  bribery,  like  that  of  fraud, 
nust  be  proved  and  not  presumed.  This  is  a  universal  rule  of  law 
«^hen  it  is  sought  to  convict  a  party  of  a  crime.  There  is  a  difference 
)f  opinion  among  members  of  the  committee  as  to  what  rule  should  pre- 
rail  in  a  con  tested -election  case  in  proving  the  crime  of  bribery.  Some 
nembers  of  the  committee  maintain  that  it  should  be  proved,  as  in 
criminal  cases,  ^^  beyond  a  reasonable  doubtJ'  Others  are  satisfied  with 
»be  rule  which  requires  the  testimony  to  be  '*  clear^  satisfactory^  and  con- 
nncing,^^  but  all  should  agree  that  so  serious  an  otfense  as  bribery  should 
ye  proved  and  not  jiresumed. 

THE   CHARGE   OF  BRIBERY. 

Before  going  into  the  testimony  and  considering  it  in  the  light  of  proper 
rules  of  evidence,  it  should  be  said  that  there  is  evidence  tending  to  show 
that  in  this  district  the  friends  of  the  contestant  and  contestee  both  used 
money  to  poll  the  district  (pp.  86-7  and  255),  and  to  provide  means  for 
getting  to  the  i)olls  voters  who  were  remote  from  the  polling  places,  and 
Brho  were  often  without  conveyances  of  their  own  in  whicli  to  travel  to 
the  polls  on  election  day.  Money  was  undoubtedly  spent  to  pay  can- 
t'assers  before  the  election,  and  in  some  instances  men  were  emyiloyed 
it  the  polls  to  hold  tickets  for  the  respective  parties.  The  district  is  a 
TOry  large  one  in  point  of  population  and  in  extent  of  territory,  and  in 
3onsequence  of  this,  greater  effort  was  required  to  get  out  a  full  vote. 
3ome  money  was  also  expended  to  pay  speakers  to  go  over  the  district. 
The  committee  is  not  prepared  to  say  that  such  use  of  money  is  entirely 
illegitimate  It  is  very  common,  if  not  universal,  in  all  contested  elec- 
tions throughout  the  United  States  for  candidates  and  their  friends  to 
ase  such  means  to  secure  votes.  Presidential  elections  are  not  excep- 
tions in  this  respect. 

Certain  members  of  the  committee  rely  very  much  upon  the  fact  that 
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the  sitting  member  was  not  willing  to  dignify  the  case  of  the  contestant 
by  calling  witnesses  to  di8i)rove  the  alleged  testimony  offered  by  him.  It 
is  a  sufficient  answer  to  this  to  say  that  there  is  very  little  in  any  of  the 
testimony  offered  by  the  contestant  for  the  purpose  of  proving  bribery 
that  is  in  any  sense  worthy  of  being  met  by  any  testimony,  even  thoagh 
it  could  be  regarded  as  competent  testimony.  A  reading  of  the  te^timooy 
of  the  several  witnesses  will  show  in  most,  if  not  all,  the  cases  that  it 
proves  nothing  that  is  worthy  of  answer.  The  witnesses  called  in  many 
instances  only  make  clear  the  fact  that  they  were  disappointed  parties 
who  desired  to  be  bribed  by  being  paid  large  sums  of  money,  which 
they  were  disappointed  in  obtaining.  The  first  witness  mentioned 
in  the  report  of  the  committee,  a  Democrat,  by  the  name  of  Charles 
Berens,  of  Morris  on  County,  is  an  example  of  this.  He  testifies  that  he 
wrote  a  letter  to  Mr.  Washburn  requesting  to  be  paid  fifty  dollars  to 
support  him.  It  is  not  clear  that  this  letter  was  ever  received  by  Mr. 
Washburn  in  person.  Mr.  Berens  received  no  answer  from  Mr.  Wash- 
burn to  this  letter,  and  he  received  no  money  from  Mr.  Washburn.  Some 
of  the  committee,  however,  lay  much  stress  on  the  fact  that  Mr.  Wash- 
burn, or  some  of  his  friends,  did  not,  prior  to  the  election,  indignantly 
resent  the  proposition  made  to  him  by  Berens  as  an  insult.  There  wa8 
no  good  reason  why  Mr.  Washburn,  or  any  of  his  friends,  should  have 
done  so.  They  were  undoubtedly  anxious  not  to  make  any  enemies, 
even  though  they  were  wholly  unwilling  to  pay  a  man  for  his  support. 
It  will  be  noticed  that  Mr.  Berens  did  not  propose  to  sell  his  vote  to  Mr. 
Washburn,  but  simply,  as  appears  by  the  whole  testimony  of  this  wit- 
ness, to  work  for  Mr.  Washburn,  presumably  to  get  out  voters,  or  to 
induce,  by  argument  or  otherwise,  other  persons  to  vote  for  him  (p. 
300).  It  appears  from  the  testimony  of  this  witness  that  he  wrote  also 
to  Mr.  Donnelly,  to  solict  him  for  money  as  an  inducement  to  support 
him  at  that  election  (p.  301).  This  witness  says  that  had  he  received 
the  fifty  dollars  which  he  solicited,  he  would  not  have  supported  Mr. 
Washburn;  and  in  the  conclusion  of  his  testimony  he  utterly  disproves 
the  charge,  so  far  as  his  knowledge  goes,  that  any  money  was  used  by 
Mr.  Washburn  or  his  agents  to  influence  persons  to  vote  for  Mr.  Wash- 
burn at  the  election.  As  Berens  opened  negotiations  with  Donnelly 
and  supported  him  (p.  301),  the  only  presumption  that  can  arise,  if  any, 
is  that  he  bribed  him.  This  witness  refers  to  a  Mr.  Brower,  who,  it  it^ 
claimed,  acted  for  Mr.  Washburn  in  the  vicinity  of  where  he  lived.  But^ 
it  turns  out  that,  notwithstanding  his  vigilance  in  trying  to  find  that^ 
somebody  had  been  bribed,  he  utterly  failed.  The  following  question^ 
to  this  witness,  and  the  answers  thereto,  set  at  rest  this  witness's  testi — 
mouy,  so  far  as  bribery  is  concerned  (Record,  p.  301): 

Q.  Do  you  know  of  Bro wer's  paying  any  money  to  any  person  for  his  vot^s  for  member* 
of  Congress  or  for  any  other  candidate  to  be  voted  for  at  the  last  electon,  held.  No — ■ 
vein ber  5,  1878,  or  during  the  canvass  immediately  prior  thertof — A.  I  did  not 
him  give  any. 

Q.  Do  you  know  of  any  money  being  paid  or  promised  by  WiUiam  D.  Washburn  oi 
his  agents,  or  by  any  person  or  persons  acting  for  him  with  his  knowledge,  to  anj 
person  or  persons  during  the  last  election,  held  November  5,  1878,  or  during  the  can. 
vass  immediately  preceding  said  election,  for  such  person  or  persons'  vote  or  votes  oi 
influence  for  William  D.  Washburn  for  member  of  Congress  for  the  third  Congressionaa 
district  of  Minnesota? — Noi  that  I  know  of. 

Q.  Do  you  know  of  any  person  in   this  vicinity  trying  to  corrupt  a  candidate  fo 
Congress  by  demanding  of  such  candidate  ^^>0  as  a  consideration  tor  his  snpportin;, 
such  candidate  at  said  election  f — A.  I  did  it  myself. 

There  is  an  attempt  to  show  that  in  the  couuty  of  Kittson  certai*^ 
persons  were  bribed  to  vote  for  Mr.  Washburn.     If  this  were  true,  the 
is  no  evidence  even  tending  to  show  that  he  was  in  any  sense  a  party 
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it.  The  committee  seem  to  think  that  the  number  of  votes  cast  in  this 
connty  was  too  great.  The  total  vote  of  the  county  was  184.  It  is  true 
that  twQ  witnesses  testify  on  this  point.  The  first,  G.  C.  Morton,  says 
(p.  125),  "  to  the  best  of  my  knowledge  there  were  four  actual  settlers  in 
this  county";  and  then  he  adds,  ''that  is  all  I  know.''  The  second, 
DenuisReardon,  says  (p.  144),  to  use  his  own  language,  referring  to  this 
same  county,  *'  it  was  unsettled,  so  far  as  I  saw,  except  the  railroad." 
On  this  testimony  it  is  proposed  to  find  that  a  large  number  of  persons 
YOted  who  were  not  legal  voters,  and  also  that  they  were  bribed.  The 
'Committee  fails  to  take  into  account  that  in  new  countries  it  is  along  the 
railroad  chiefly  that  men  settle,  and  that  settlements  spring  up  as  rap- 
idly as  railroads  are  built.  The  testimony  of  Reardon  shows  that  there 
were  people  settled  along  the  railroad,  and  it  is  this  class  of  men  who 
are  denominated  as  "  harvest  hands  and  tramps^  who  liad  not  been  in  the 
St<ite  long  enough  to  voteJ^  The  witness  Morton,  so  much  relied  upon, 
says  in  his  testimony  that  be  had  only  resided  in  Kittson  County  eleven 
days  before  the  election,  and,  of  course,  he  could  have  had  verj  little 
means  of  knowing  who  were  residents  and  who  were  not;  and  on  a 
<3ross-examination  it  is  made  to  appear  that  he  did  not  know  a  single 
man  who  was  not  a  resident  of  the  county  at  the  election  on  November 
5,  1878.  The  following  is  an  extract  from  the  testimony  of  this  witness 
(Record,  p.  128) : 

Q.  How  long  had  you  been  in  Tamarack,  in  Kittoon  County,  prior  to  November  5, 
1878  T — A.  I  had  been  there  eleven  day«  before  election  day. 

Q.  With  how  many  of  the  eighty  or  ninety  men  in  the  employ  of  Webster  &.  Whito 
at  their  wood-camp  at  or  near  Tamarack  were  you  personally  acquaintefl  on  the  5th 
day  of  November,  1878? — A.  About  forty  of  them. 

Q.  Do  yoQ  know  of  your  own  knowledge  any  of  the  eighty  or  ninety  men  so  em- 
ployed at  the  wood-camp  of  Webster  &  White,  at  or  near  Tamarack*  who  had  not 
resided  in  the  State  of  Minnesota  more  than  four  months  and  in  the  election  precinct 
more  than  ten  days  prior  to  November  5,  1878?  If  so,  state  who. — A.  I  do  know,  of 
my  own  knowledge,  of  men  that  were  there  less  than  ten  days  prior  to  November  5, 
1878.  I  do  not  know  of  any  person  who  ha<l  not  been  a  resident  of  the  State  more 
than  four  months  prior  to  November  5,  1878.  I  cannot  name  all  the  names;  Mr.  O'Neil, 
for  one,  Guss  Avenger,  James  Nichols,  John  Morrison,  Guss  Glyndon ;  ten  others,  whose 
names  I  can't  recall  now.  Those  names  that  I  mentioned  and  ten  others  I  cannot 
call  to  mind  are  those  who  had  not  been  there  ten  days. 

Q.  Do  you  know,  of  your  own  knowledge,  whether  any  of  the  persons  referred  to 
in  the  preceding  answer  as  persons  who  ha*l  been  there  less  than  ten  days  voted  at 
the  election  precinct  at  Tamarack.  November  5,  1878;  and,  if  so,  whether  any  of  that 
number  voted  for  William  D.  Washburn  for  member  of  Congress? — A.  I  don't  know. 

Q.  Do  you  know,  of  your  own  knowledge,  whether  any  of  the  persons  on  the  con- 
Atruction  train  referred  to  in  vour  direct  examination  as  voting  at  the  election  pre- 
cinct at  Tamarack  on  November  5,  1878,  had  not  resided  in  the  State  of  Minnesota 
more  than  four  mouths  prior  to  said  electioii,  and  resided  in  that  precinct  more  than 
ten  days  prior  thereto? — A.  1  do  not  know. 

The  worst  that  can  be  said  in  relation  to  the  vote  of  Tamarack  pre- 
cinct, in  Kittson  Connty,  is  that  the  persons  who  employed  some  of  the 
voters  allowed  them  for  their  time  while  going  to  and  returning  from 
the  polls.     This  act  on  their  part  the  committee  does  not  approve. 

It  is  claimed  that  men  were  bribed  to  vote  for  Mr.  Washburn  at  this 
precinct.  The  testimony  does  not  sustain  this  claim.  One  G.  C.  Mor- 
ton is  relied  on  alone  to  prove  this  charge.  Aside  from  some  conclusions 
stated  by  this  witness  and  given  w^ithout  any  reliable  data,  to  base  them 
<in,  his  statements  are  purely  hearsay  and  wholly'  incompetent  as  evi 
dence. 

There  is  some  evidence  to  the  effect  that  certnin  men  were  engaged 
in  chopping  wood  for  two  men — Webster  and  White — by  whom  they 
were  paid  for  their  time  while  attending  the  election,  but  the  evidence 
does  not  even  tend  to  show  any  bribery  on  the  part  of  Mr.  Washburn. 
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The  evidence  sliows  tliese  meu  were  not  even  solicited  to  vote  for  Mr. 
Washburn,  but  were  allowed  to  vote  as  they  pleased.  Some  of  these 
men  may  not  have  been  legal  voters  in  Tamarack  precinct.  There  i» 
great  doubt  whether,  under  all  the  circumstances,  the  vote  of  this  pre- 
cinct should  all  be  counted.  There  was  no  proper  ballot-box,  &c.  (p.  3(>9. 
On  the  question  as  to  whether  these  wood-choppers  were  bribed  we  give 
here  the  hearsay  testimony  of  the  witness  Morton  to  show  both  its  in- 
competency and  unreliability  (i>p.  V2{\-7) : 

Q.  Did  you  luivc  auy  couversation  since  election  with  Mr.  Webster  in  reference  to 
any  payment  of  money  for  tbe  votes  of  the  men  employed  in  the  wood-cam]»  ?  And,  if 
80,  Btate  whntit  \va8.f— A.  1  have  had  several  conversations  with  Mr.  Webnter  since 
election  ;  he  ha«  nu  ntione<l  Keveral  times  to  me  the  Jiict  that  Mr.  White  had  received 
the  money  for  the  purpose  of  defraying  tlie  expenses  of  the  election,  and  that  Mr. 
White  had  not  paid  him  his  .diare  of  it.  He  aske<l  mo  if  I  thought  he  conld  sue  Wliite 
and  c<dlei't  the  balance  due  him  as  his  half  of  tlie  prceeds.  He  stated  that  Mr.  White 
had  received  for  the  firm  Webster  Si  White  one  hundred  and  eighty-two  dollars,  aud 
that  Mr.  White  had  not  pai«l  him  but  sixty-three  dollars,  which  lie  elaimed  was  not 
all  that  was  due  bin'.  He  stated  tliat  M:i  jor  Hale,  of  this  city,  Minneapolis,  had  given 
Mr.  White  a  check  tor  one  hundre  dand  egihty  two  dollars,  and  that  the  check  wm 
cashed  by  George  Webster,  paynuister  of  the  Minneapolis  anil  Saint  Louis  Railroad 
Company.     It  is  about  the  siibstance  of  it. 

Q.  Was  this  Major  Hale  Maj.  W.  1).  Hale,  who  is  the  general  manager  of  Mr.  W. 
D.  Washburn's  business  in  this  city  ?— A.  Major  Hale  is  the  manager  of  Mr.  Wash- 
bum's  business  in  Minneapolis.     I  do  not  know  his  initials. 

Q.  Did  you  understand  from  !Mr.  Webster  that  the  check  for  out*  hundred  and  eighty- 
two  dollars  referre<l  to  by  you  was  ))aid  to  Webster  &  White  by  Major  Hale  to  reim- 
burse them  for  the  money  paid  by  them  to  their  workingmen  who  voted  at  that  place 
on  the  r>th  of  November,  IhTr^,  for  their  time  on  election  day  during  which  they  did 
not  work? — A.  Mr.  Webster  told  me  that  this  money  was  to*  defray  their  expenses  at 
the  time  of  the  election  at  the  Tamarack. 

Q.  Did  he  say  what  those  exiwnsen  consisted  of? — A.   He  <lid  not. 

Q.  Do  you  know  what  those  expenses  consisted  off — A.  I  do  not ;  only  by  hearsay. 

Q.  State  what  you  heard  in  regard  to  those  expenses. — A.  I  have  lieardfmm  sev- 
eral men  that  worked  there  that  the  money  was  received  to  pay  for  the  men^s  tinieoQ 
election  da  v. 

ft 

Q.  Did  you  learn  from  any  of  the  nwn  at  the  camp  who  were  paid  for  their  time  m 
what  way  paynu^nt  was  nuwle  to  them  ? — A.  The  men  who  worked  by  the  day  or  month 
were  allowed  their  regular  time  as  if  they  had  worked  steadily  ;  and  the  chopjien*  who 
worked  by  the  cord  were  allowed  one  or  two  days'  board  :  they  have  stated  it  in  dif- 
ferent ways. 

Q.  Did  vou  get  this  information  from  the  men  who  were  so  paid  or  allowed  hoard  f— 
A.  I  did.  ' 

The  evidence  of  both  Webster  and  White  utterly  refutes  and  explode* 
all  the  statements  of  the  witness  Morton  as  to  bribery,  and  it  shows  also 
that  so  far  as  money  was  paid  at  all  to  these  men  for  their  time  while 
voting,  it  was  done  witliont  the  knowledge  of  the  sitting  member.  It 
also  shows  that  the  men  were  not  even  asked  to  vote  for  Washburn. 

The  contestant  put  both  Webster  and  White  on  the  witness  stand  ami 
then  proceeded  at  once  to  cross-examine  tliem. 

We  first  give  a  full  extract  from  Webster's  testimony  (pp.  200-^): 

Q.  Were  you  a  member  of  the  tirm  of  Webster  «V  White,  woo<l  contractors,  gettiDi^ 
out  woo<l  last  fall  at  Tamarack,  Tipfon  County,  Minnesota? — A.  1  was. 

Q.  Did  you  state  in  a  restaurant  i»i  Minneapolis,  within  the  last  thirty  dayn,  tliat 
White  had  received  money  to  reimburse  the  firm  for  the  nmney  paid  to  their  employe* 
for  the  time  spent  in  voting  at  Tamarack  November  5,  1878,  or  words  to  that  effect. — 
A.  No,  sir. 

Q.  Did  you  say  that  you  and  White  had  a  dis])ute  or  misunderstanding  about  a"? 
money  so  paid  to  White  ? — A.  Mr.  White  and  I  have  had  no  dispute.     I  did  nutwiy  **• 

Q.  Did  you  state  at  that  time  that  you  had  calle<l  upon  Mr.  Wajjhburn  in  retVrrUf^ 
to  money  couiing  to  you  from  White? — A.  No,  sir:  I  di<l  not  know  there  was  any 
money  coming. 

Q.  Did  you  not  say  that  you  had  made  an  examination  at  a  bank  in  MinneapO'*** 
and  that  you  foun<l  there  a  check  given  to  White  or  som«*  other  party  for  a  puni  *>i 
money  in  payment  of  the  money  so  paid  to  men  f — A.  No,  sir;  not  to  my  knowledge* 

Q.   Could  you  have  said  ii  without  your  knowledge  ? — A.  No.  sir. 
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Q.  Did  you  not  say  the  check  was  for  |250  and  signed  by  William  D.  Washburn  t — 
.  No,  air. 

Q.  Did  you  not  say,  at  that  time  and  place,  that  you  had  called  upon  Washburn  in 
jference  to  the  money  ho  paid  White,  and  that  you  claimed  y<mr  share  of  it.  and  did 
iTashbnm  tell  you  that  he  would  rather  pay  many  times  the  amount  of  it  tiian  have 
ie  transaction  e:cposed,  and  that  he  would  or  did  make  it  rip^ht  with  yon,  or  words  to 
lat  eftect? — A.  No,  sir;  I  am  not  acqnaint<?d  with  Washburn. 

Q.  Did  you  have  such  a  conversation  with  any  one  elseT — A.  Not  to  my  knowledge. 
Q.  Do  you  swear  that  you  did  notT — A.  Yes,  sir. 

Q.  Is  Mr.  Webster,  the  paymast'-r  of  the  Minneapolis  and  Saint  Louis  Railroad  Com- 
auy,  a  relative  of  yours? — A.  Seccmd  cousin. 

Q.  Did  your  firm  pay  the  men  who  cut  wood  for  you  at  Tamarack  a  hundred  and 
xty  or  a  hundred  and  seventy  dollars  or  Any  other  sum  for  the  time  spent  at  the  polls 
1  election  day,  November  5, 1878? — A.  We  simply  allowed  them  their  time  to  go  andvoie; 
was  not  cashier;  that  is  all  of  my  answer. 

Q.  Do  you  pretend  to  say  that  your  firm  did  not  pay  8160  or  $170  to  the  men  for  their 
me  at  the  election,  and  yon  not  know  of  it  because  you  were  not  cashier?- A.  Cer- 
linly,  if  you  ask  a  man  to  vote,  and  he  says  he  won't  vote  unless  he  is  allowed  for 
is  time,  we  have  a  right  to  pay  him  for  it.  /  agree  to  pay  them^  if  they  would  go  and 
*1e  according  to  their  own  taste^for  their  time.  I  <lon't  care  how  anybody  votes. 
Q.  Are  you  so  fond  of  seeing  men  vote  that  you  are  willing  to  pay  $160  or  $170  for 
le  mere  luxury  of  knowing  that  they  vote,  without  regard  for  whom  they  vote? — 
.  Mr.  White  told  me  it  was  simply  allowing  them  their  time  for  that  day,  and  that 
e  (W^hite)  could  get  enough  money  to  balance  the  money  expended  for  the  time  they 
«t  in  going  to  the  election,  as  they  did  not  want  to  go  unless  they  got  as  much  as 
ley  could  in  chopping  wood. 

Q.  Who  did  White  tell  you  ho  was  to  get  the  money  from  to  balance  the  money  so 
Kpended? — A.  He  did  not  tell  me,  nor  I  did  not  ask  him. 

Q.  Did  he  ever  tell  you  that  he  had  got  the  money? — A.  No,  sir;  I  did  not  know 
hat  he  did  receive.  I  do  not  know  what  he  received,  only  what  1  saw  in  the  paper 
ad  his  testimonj'. 

Q.  Do  you  pretend  to  say  that  $100  or  $170  or  any  other  large  sum  could  have  been 
iken  out  of  the  moiioy  of  the  firm  to  pay  voters  and  you  not  know  three  months  after 
le  transaction  whether  the  firm  had  been  repaid  or  not? — A.  I  presume  it  could  as 
•ng  as  he  ])aid  the  bills.  Mr.  White  and  I  have  not  settled  yet  on  our  w^ood  contract. 
'e  have  been  very  busy  and  have  not  had  time  to  nettle  our  wood  contract. 
Q.  Have  you  had  any  conversation  with  any  one  at  any  time  with  reference  to  the 
^payment  of  the  money  so  paid  by  the  tinn  to  the  wood-choppers  An*  their  time  on 
ection  day? — A.  I  had  all  I  could  do  election  day  to  attend  to  my  business  as  judge 
'election,  and  did  it  to  the  best  of  my  a])ility  for  both  parties.     Not  that  I  know  of. 

Cross-examined : 

Q.   Did  yon  pay  anything  for  votes  on  the  election  day  at  Tamarack,  November  5, 

178,  or  did  Webater\fe  White  pay  anything  for  votes  on  said  <lay  at  said  place,  or 

d  yon  simply  allow  the  men  their  time  to  go  to  the  polls  and  vot«  for  either  Mr. 

onnelly  or  Mr.  Wawhburn  for  member  of  Congress  as  they  saw  fit? — A.  We  simply 

lowed  them  their  time  to  go  to  the  polls  and  use  their  own  judgment  in  rating. 

Q.    Did  you  try  to  intiuence  the  men  in  your  employ  at  Tamarack  to  vote  for  William 

.  Washburn  for  member  of  Congress  at  said  election  held  at  Tan»arack  Novcmber-G, 

78  ? — A.  No,  sir. 

Q.   Did  you  aak  one  Morton,  then  in  your  employ,  to  use  his  infiuence  with  the  men 

V  VVashbuni? — A.  No,  sir;  not  to  my  knowledge. 

Q.   Do  yon  know  of  any  money  being  paid  or  })romivSed  by  William   D.  Washburn, 

his  agents  or  any  person  or  p<'rsoiis  acting  for  him,  with  his  knowledge,  to  any 
r**on  or  persons  for  his  or  their  vote  or  votes  or  influence  for  William  D.  Washburn 
r  member  of  Congress  from  the  third  Congressional  district  of  Minnesota,  at  or  prior 

the  election  held  November  5,  1878? — A.  No,  sir;  not  to  my  knowledge. 

Redirect  examination : 

Q.   Who  were  you  in  favor  of  for  Congress  last  fall  ? — A.  As  I  was  always  a  Repub- 

jan,  I  voted  that  way  last  fall. 

Q.   Were  not  most  of  your  wood-choppers  cutting  wood  by  the  cord  at  $1.10  per 

rd?— A.  Ye«. 

Q.  Was  not  their  time  their  own? — A.  It  was;  but  I  told  them  if  they  would  go 

id  vote  as  they  saw  fit  I  would  allow  thom  their  time,  as  they  would  not  go  witn- 

;t  it. 

Q.  How  could  you  allow  them  their  time  when  their  time  was  their  own,  as  they 
ere  not  hired  by  the  day  or  month  ? — A.  If  they  had  not  went  to  the  polls  they 
ould  have  cut  a  cord  and  a  half  of  wood,  which  would  have  amounted  to  $1.50,  so 
e  allowed  them  the  same ;  did  not  care  who  they  voted  for. 
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Q.  About  how  mauy  of  tbem  voted  ? — A.  I  judge  about  50  or  60  voted ;  tbere  might 
bave  beeu  more  or  less. 

Q.  Then  you  paid  for  about  75  cords  of  wood  which  you  never  gott — A.  I  did  not 
say  BO. 

Q.  You  said  that  White  told  you  that  he  could  get  enough  money  to  balance  the 
money  paid  for  the  men's  time  in  voting.  If  the  men  had  all  voted  for  Donnelly  would 
he  have  got  the  money? — A.  Yes,  sir. 

Q.  Who  would  have  paid  it  T — A.  I  should  have  paid  it,  and  calculated  that  you, 
Donnelly,  would  have  made  it  good. 

Q.  But  as  the  votes  were  all  but  one  for  Washburn,  did  you  calculate  that  Wash- 
burn would  make  it  good  7 — A.  No,  sir ;  the  other  answer  was  said  in  joke. 

Hero  are  also  full  extracts  from  the  testimony  of  the  witness  White, 
of  the  firm  of  Webster  &  White  (pages  306,  307,  308,  309,  310) : 

Q.  Was  an  election  held  at  Tamarack  on  the  5th  of  November,  1878,  for  ConffreaamaD 
and  State  and  county  ticket  f — A.  Tbere  was  an  election  held  for  State  officers  and 
Congressman,  but  no  county  officer,  I  think.  The  county  was  unorganized  at  that 
time. 

Q.  Did  you  vote  ut  that  election  there  ? — A.  Yes,  sir.  I  decline  to  say  for  whom  I 
voted. 

Q.  Did  any  of  the  men  in  vour  employment  vote  at  that  election ;  and.  if  so,  hoir 
many  T — A.  Yes,  sir ;  1  guess  all  the  legal  voters  voted  ;  cannot  tell  exactly  how  many* 

Q.  Did  a  majority  of  your  men  vote  there  ? — A.  Yes,  sir. 

Q.  Did  two-thirtls  of  them  vote  ? — A.  I  should  judge,  may  be,  more  than  two-thirds 
of  them  voted. 

Q.  Were  the  men  paid  for  the  time  consumed  in  voting  T — A.  They  were  allowed 
their  time.  Most  of  the  men  said  they  would  like  to  go  and  vote;  didn't  feel  able  to 
lose  the  time.  Most  of  them  were  earning  gooil  wages.  I  told  them  to  go  and  vote 
and  I  would  allow  them  their  time. 

Q.  Do  you  mean  that  you  would  allow  them  pay  for  the  time  spent  at  the  polls' the 
same  as  if  they  had  been  working  for  you  all  the  time? — A.  Do  not  know  that  I  told 
them  that;  I  told  them  I  would  allow  them  their  time. 

Q.  Did  you,  in  settling  with  tliem,  pay  them  for  the  time  they  were  absent  from 
work  on  that  5th  day  of  November.  1878? — A.  I  didn't  settle  w*ith  them;  I  had  a 
bookkeeper  for  that  purpose. 

Q.  Was  anything  deducted  from  the  pay  of  the  men  who  worked  by  the  day  or  the 
month  on  account  of  absence  at  the  election  that  day  ? — A.  No,  sir. 

Q.  In  settling  with  the  men  who  cut  wood  by  the  cord,'  was  not  an  allowance  made 
on  their  bill  for  board  of  the  time  spent  at  election  that  day! — A.  I  do  not  know. 

Q.  Wore  you  present  when  any  of  the  men  were  settled  with  f — A.  Yes,  sir. 

Q.  Do  you  not  then  know  that  the  wood-choppers  who  chopped  by  the  cord  were 
allowed  one  or  two  days'  board  for  the  time  spent  at  the  election? — A.  No,  air. 

Q.  Do  you  swear  that  such  an  allowance  or  some  other  allowance  was  not  made  to 
those  men  ? — A.  I  said  before  thej'  were  allowed  their  time.  Most  of  them  were  work- 
ing by  the  cord,  a  few  by  the  month — a  very  few. 

Q.  If  each  man  was  to  receive  so  much  for  each  cord  of  wood  cut,  whether  he  cut 
ten  cords  or  one  humlriMl,  was  not  his  time  his  own,  and  what  do  you  mean  when  you 
say  you  allowed  him  his  time  ? — A.  I  mean  they  said  they  wanted  to  go  and  vote, 
but  they  could  not  lose  the  time:  that  in  all  probability,  during  the  time  spent  in 
going  to,  staying  at  the  polls,  and  returning,  they  might  have  cut  a  cord  and  a  half  or 
two  cords  of  wood. 

Q.  How  much  were  you  paying  them  for  cutting  wood  by  the  cord? — A.  One  dollar 
and  ten  cents  per  cord. 

Q.  Then  you  paid  these  men  for  a  cord,  a  cord  anc?  a  half,  or  two  cords  that  thev 
never  cut  for  you  ? — A.  Don't  know  as  we  allowed  them  any  such  thing  as  that;  I 
think  we  allowed  them  about  what  they  could  have  cut  in  a  day. 

Q.  W^hat  was  the  gross  sum  that  vciu  paid  or  allowed  in  this  way  ? — A.  I  don't 
know  :  I  think  SU>0  or  $170. 

Q.  rtas  that  money  been  repaid  to  you  ? — A.  Yew,  sir. 

Q.  Who  by? — A.  By  a  man  named  George  B.  Webster,  who  gave  me  a  check  on  the 
bank  ;  think  it  was  the^  First  National,  of  Minneapolis. 

Q.  What  was  the  amount  of  that  check? — A.  It  was  either  ^168  or  $172. 

Q.  Who  is  this  Mr.  Webster  ? — A.  The  paymaster  of  the  Minneapolis  and  Saint  Louis 
Railroa^l. 

Q.  Who  is  the  president  of  that  road  f — A.  W.  D.  Washburn. 

Q.  How  did  the  paymaster  of  the  Minneapolis  and  Saint  Louis  ixiad  happen  to  pay 
you  for  wood  cut,  or  the  time  of  your  employes,  under  a  contract  for  the  saint  Paiu 
and  Pacific  Koad  1 — A.  Well,  1  will  tell;  he  was  a  friend  of  niine,  and  I  went  to  him, 
asked  him  if  he  could  let  me  have  S168  or  $172,  or  ]oau  me  that  amount.    He  took  out 
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bi8  little  baok-book,  said  be  bad  jast  about  tbat  amount  in  tbebank,  and,  if  it  would 
accommodate  me,  be  would  let  me  bave  it.     It  was  his  indii'idual  check. 

Q.  Have  you  ever  repaid  bim  tbat  amount  ? — A.  No,  gir. 

Q.  Did  you  give  bim  your  promissory  note  for  tbat  amount  at  tbe  time  be  gave  you 
tbe  obeckf — A.  No,  sir."  •• 

Q.  Wbose  name  was  to  tbe  cbeck  you  received  for  tbat  money  1 — A.  George  B.  or  G» 
B.  Webster ;  can't  tell  exactly  wben  it  was  given.  Quite  confident  it  was  after  elec- 
tion ;  migbt  bave  been  eigbt  or  ten  days  after  election. 

Cross-examined  by  F.  Hooker,  Esq.,  on  bebalf  of  contestee : 

Q.  fJ'as  there  anything  said  to  the  men  hy  yourself  at  the  camp  that  tended  in  any  way  to- 
unduly  influence  those  men  to  oast  their  votes  for  either  W,  D.  Washhm^  or  Ignatius  Don- 
nelly for  member  of  Congress  at  the  election  held  at  Tamaracky  November  5, 1878  t — A.  NOf 
fir ;  some  of  tbe  men  said  tbey  would  like  to  go  and  vote.  Some  of  the  men  asked  me 
if  I  bad  any  cboice;  I  said  I  was  friendly  to  Mr.  Wasbburn  j  tbat  tbey  could  vote  for 
either  Mr.  Donnelly  or  Mr.  Wasbburn  as  tbey  saw  fit.  Tbis  was  in  substance  all  I 
said  to  tbe  men  about  voting  for  either  Mr.  Wasbburn  or  Mr.  Donnelly.  When  they 
eame  to  count  the  votes  I  was  much  surprised  to  find  tbat  Mr.  Donnelly  bad  no  more 
TOtes.  I  did  not  knoic  which  way  the  vote  would  go,  I  did  not  know  but  Mr,  Donnelly 
would  get  40  or  50  or  60  votes.  Didn't  ask  any  one  how  they  would  vote,  I  suppose  there 
was  an  opportunity  for  all  to  set  tickets.  There  were  several  settlers  in  tbat  vicinity. 
Everything  was  quiet  and  orderly  at  tbe  polls.  The  polls  were  open  at  exactlv  nine 
and  closed  at  five.^  No  person  voted  at  that  precinct  who  was  not  known  to  the  Judges 
to  be  residents  of  the  precinct.  In  Morton's  testimony  he  mentioned  the  names  of 
Nichols  and  Morrison  as  illegal  voters  or  from  Canada.  I  know  tbey  did  not  vote. 
They  said  to  me  tbat  tbey  thought  they  bad  no  right  to  vote,  and  I  fold  them  not  to 
vote  if  tbey  thought  tbey  were  not  legal  voters. 

Q.  How  long  bad  you  Known  General  Washburn  ? — A.  Seven  or  eigbt  months:  waa 
ordinarily  friendly  to  bim.    He  always  treats  me  respectfully,  and  I  also  treat  bim  so. 

Q.  Did  vou  go  to  Morton  to  get  him  to  use  bis  influence  with  tbe  men  to  vote  for 
Mr.  Washburn  for  Congress  at  said  election? — A.  No,  sir;  I  did  not.  I  was  on  no- 
more  intimate  terms  witb  Morton  than  I  was  with  tbe  other  men. 

Q,  Do  you  know  of  your  own  knowledge  of  any  money  paid  or  promised  to  be  paid^ 
reward  offered  or  promised,  or  any  valuable  consideration  whatever  given  or  promised 
by  Wm.  D.  Wasbburn,  or  any  person  or  persons  acting  for  him  witb  his  knowledge,  ta 
any  person  or  persouH  in  order  to  influence  such  person  or  persons  to  vote  for  or  use 
bis  or  their  influence  to  cause  other  persons  to  vot^  lorWm.  D.  Wasbburn  at  tbe  late 
election  held  November  5,  187??? — A.  Noy  sir. 

Recross-examination : 

Q.  Did  you  say  anything  to  Morton  about  this  money  transaction  tbat  has  been- 
talked  about? — A.  Never,  to  the  best  of  mv  memorv. 

Redirect : 

Q.  Did  Webster  tell  Morton  in  your  presence  tbat  Webster  &  White  would  make 
more  money  lookinjj  aft^r  tbe  election  tlian  tbey  would  at  cutting  wood,  or  words  to 
tbat  effect  ? — A.  I  tliink  not,  sir ;  I  don't  know  what  be  told  Morton,  but  he  did  not 
•ay  it  in  my  presence.     I  never  told  Morton  any  such  thing. 

The  testimony  does  not  show  that  Webster  &  White  paid  these 
wood-choppers  for  their  time  under  any  arrangement  with  Washburn  or 
any  of  his  friends.  The  most  that  can  be  said  is  that  one  George  B. 
Webster,  a  relative  of  the  Webster  of  the  firm  of  Webster  &  White 
(p.  296),  consented  after  the  election  to  reimburse  Webster  for  the  money 
he  had  paid  these  men  for  their  time  on  election  day  while  attending 
the  polls  and  voting. 

He  only  (adopted  the  act  after  the  electi&n  hy  giving  his  indimdnal  check 
for  the  sum  paid  (page  307).  If  Mr.  Washburn  had  himself  done  thi& 
(which  he  did  not),  he  would  not,  have  been  guilty  of  bribery,  eveu 
though  it  could  be  said  the  men  were  bribed  to  vote  for  him. 

The  testimony  does  not  show,  as  has  been  claimed,  that  money  wa» 
paid  from  the  funds  of  the  Minneapolis  and  Saint  Louis  Eailroad  Com- 
pany ;  nor  does  it  show  who,  if  any  person,  reimbursed  George  B.  Web- 
Rt-er.  The  most  that  can  be  said  is  that  G.  B.  Webster  may  have  paid 
this  money  from  a  campaign  fund  raised  by  the  district  committee.  We 
iM^  not  called  on  to  approve  of  the  act  of  Webster  &  White  in  prom- 
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ising  and  subsequently  paying  these  wood-choppers  for  their  time  on 
election  day  while  they  were  not  at  work.  The  ])olicy  of  such  an  act  is 
strongly  condemned,  although  it  is  often  adopted.  As  in  this  case,  the 
voters  who  are  laboring  men  often  demand  to  be  paid  for  their  time 
regardless  of  their  politics. 

Some  significance  is  given  to  the  fact  that  in  Tamarack  precinct  Don- 
nelly only  received  one  vote.  It  was  not  the  only  precinct  where  the 
voters  about  all  voted  one  way.  Mr.  Donnelly  claims  to  have  received 
all  the  votes,  61,  cast  in  Leaf  Valley  precinct,  Douglas  County,  page 
270,  and  a  portion  of  the  committee  (although  no  return  was  made  of 
these  votes)  has  agreed  to  count  them  for  him.  For  other  preciocta 
where  the  vote  was  almost  unanimously  for  Donnelly,  see  pages  260  and 
261  of  record.  Had  the  voters  in  Tamarack  precinct  been  bribeil  to  vote 
for  Washburn  that  fact  could  certainly  have  been  proved  by  competent 
testimony. 

As  the  rejection  of  the  entire  vote  of  this  precinct  cannot  affect  the 
result  in  this  case,  it  is  not  thought  necessary  to  do  anything  more  than 
consider  the  testimony  with  reference  to  the  con testee's  complicity  with 
any  alleged  bribery.  It  is  not  necessary  to  invoke  the  application  of 
the  rule  that  bribery  must  be  proved,  not  presumed,  to  completely  exoner- 
ate him  from  such  a  charge  in  this  as  well  as  all  other  alleged  cases. 

The  witness  Emil  Shagren  is  relied  upon  very  much  to  prove  bribery 
in  this  case.  It  does  appear  from  the  testimony  of  Emil  Shagren  that 
one  Mr.  Hale,  a  friend  of  Mr.  Washburn,  had  one  or  two  interviews 
with  this  witness,  during  which  he  tried  to  persuade  him  to  support 
Mr.  Washburn.  But  this  witness,  when  in  need  of  money,  received  five 
dollars  from  Mr.  Hale,  according  to  his  own  confession,  and  afterwards 
supported  Mr.  Donnelly.  This  money,  if  paid  to  him  at  all,  was  on  ac- 
count of  exj)enses  that  Mr.  Shagren  would  be  required  to  incur  while 
engaged  in  using  his  influence  with  his  friends  for  the  election  of  Mr. 
Washburn.  In  the  course  of  the  alleged  conversation  with  Mr.  Hale  it 
is  claimed  that  Hale  proposed  to  bribe  Mr.  Shagren  and  induce  him  to 
turn  from  his  supi)ort  of  Mr.  Donnelly  to  the  support  of  Mr.  Washburn. 
But  a  careful  rejuling  of  the  testimony  will  show  that  this  even  is  not 
true.  Shagren  says  in  his  testimony  (page  15)  that  Mr.  Hale  said  to 
him,  ^*Is  it  greenbacks  you  wantf  I  am  told  you  are  a  delegate  to  the 
Oreenback  convention,  and  that  von  area  Dounellv  man."  A  further 
reading  of  the  testimony  will  show  that  Mr.  Hale  could  have  referred, 
when  he  used  this  language,  to  nothing  more  than  the  politics  of  the 
witness.  Mr.  Donnelly  was  running  as  a  Greenback  candidate.  Aside 
Irom  the  fact  that  Shagren  confesses  that  he  was  willing  to  be  bribed 
to  support  one  man  while  he  treacherously  supported  another,  this  wit- 
ness is  shown  to  be  entirely  unworthy  of  credit,  lie  is  directly  iui- 
peached  by  at  least  three  witnesses  called  by  the  contestant.  He  testi- 
fies (pages  10  and  17)  positively  that  Ole  Mahler  told  him  atHarmouia 
Hall  that  he  could  get  twenty-five  dollars  to  vote  for  Washburn  and  to 
use  his  influence  for  him ;  that  Sevit  Mahler  told  him  he  was  paid  to  vote 
for  Washburn;  that  John  Oleson  told  him  he  got  two  dollars  to  vote 
for  Washburn  and  to  use  his  influence  for  him  ;  and  that  Daniel  Getchel 
had  received  money  to  vote  for  Washburn.  Ole  Mahler  was  called  by 
contestant  as  a  witness,  and  swears  (pp.  116, 119)  that  he  was  a  sup- 
porter of  Donnelly,  and  also  that  he  never  stated  to  Emil  Shagren  that 
he  had  been  paid  money,  or  other  valuable  consideration,  for  liis  vote; 
that  he  attended  the  polls  to  look  after  the  interests  of  some  of  his 
friends,  candidates  for  county  offices,  and  that  he  did  not  ask  anybody 
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at  the  polls  to  vote  for  Washburn.    Ole  Mahler  says  in  his  testimony 
(page  119) : 

I  have  read  a  piece  in  the*  Pioneer  Press,  giving  the  statement  of  Mr.  Shagren  of 
my  meeting  him  at  Harmonia  Hall  the  eleventh  day  of  November  last,  and  that  I 
told  him  that  I  had  $25  from  Washhurn.  I  deny  every  word  of  it.  I  was  not  at  Har- 
monia Hall. 

John  C.  Olesou  directly  impeaches  Shagren  in  the  most  positive  terms. 
On  this  point  his  testimony  is  given  in  full  (page  87) : 

Q.  Do  you  know  £mil  Shagren? — A.  Yes,  sir. 

Q.  Please  state  if  you  had  a  conversation  with  Emil  Shagren  at  Morrison  Brothers' 
Inmber-yard,  or  at  any  other  place,  on  or  about  November  7  last,  and  stated  to  Sha- 
gren that  you  had  received  money  to  cast  your  vote  for  Mr.  Washburn  at  the  last  Con- 
gressional election. 

(Objected  to  as  irrelevant  and  immaterial,  and  as  not  addressed  to  any  specific 
charge  in  the  notice  of  contest.) 

A.  I  never  had  anything  to  do  with  Mr.  Shagren  about  election  matters,  and  I  had 
no  such  conversation  with  him. 

Q.  Did  you  not  state  to  Mr.  Shagren  that  Chase  paid  you  two  dollars  to  vote  for 
Washburn  f — A.  I  did  not. 

Q.  Now,  please  state  whether  you  were  paid  any  money  by  any  one  in  consideration 
that  you  cast  your  vote  for  Mr.  Washburn  and  use  your  influence  in  his  behalf  at  the 
last  election. — A.  I  was  never  promised  any  money  from  any  party ;  I  was  never  paid 
any  money  by  any  one. 

Q.  Did  you  not  go  to  Mr.  Chase  after  election  and  ask  him  for  more  money,  stating 
that  you  had  not  received  as  much  as  the  rest  of  the  boys?— A.  I  did  not. 

Q.  Did  you  not  state  to  Emil  Shagren  that  jon  had  demanded  more  money  of  Chase, 
■and  that  Chase  had  answered  that  if  he  paid  you  any  more  that  he  would  have  to  pay 
it  out  of  his  own  pocket  ? — A.  No,  sir ;  I  never  had  any  conversation  with  Mr.  Shagren 
about  it. 

Daniel  Getchel  also  directly  impeaches  the  witness  Shagren  (pages 

^6-^7): 

Q.  How  long  have  you  belonged  to  that  party  (Democratic)  ? — A.  Since  the  election 
of  Mr.  Tilden. 

Q.  Do  you  know  Mr.  Emil  Shagren? — A.  Yes. 

Q.  Please  state  whether  at  any  time  you  stated  to  Emil  Shagren  that  you  had  re- 
ceived money  from  any  party  or  parties  for  your  vote  at  this  last  Congressional  elec- 
tion, or  for  your  influence  or  services,  from  any  party. — A.  I  did  not  make  any  such, 
atateroents  to  Mr.  Shagren. 

Q.  What  did  you  state? — A.  I  object,  and  decline  to  answer. 

Q.  Please  state  whether  you  have  received  any  money  from  any  party  at  this  last 
Congressional  election — from  any  party  for  your  vote,  or  services,  or  influence. — A.  I 
•decline  to  answer  that  question. 

Q.  Will  you  state  whether  you  have  received  any  money  from  W.  D.  Washburn,  or 
from  any  party  acting  in  his  behalf,  with  the  understanding  and  agreement  that  yon 
should  cast  your  vote  for  W.  D.  Washburn  for  Congress? — A.  I  received  no  money 
from  Mr.  Washburn,  nor  from  any  of  his  friends,  direct  or  indirectly.  That  Mr.  Wash- 
bum,  nor  any  of  his  friends,  never  approached  me  nor  came  to  me  to  ask  me  to  vote 
for  him  or  use  my  influence,  and  I  would  not  have  voted  for  him  if  he  had.  I  voted 
for  Mr.  Donnelly  and  used  all  my  influence  for  him. 

Q.  Please  state  whether  or  not  you  did  say  to  Shagren  that  you  was  paid  to  vote 
for  Washburn,  and  that  you  had  voted  for  Washburn. — A.  I  did  not  state  any  such  a 
thing. 

Q.  Please  state  whether  yon  know  of  any  other  parties  who  have  received  money 
to  vote  for  Mr.  Washburn. — A.  I  do  not  know.     I  have  no  knowledge  whatever. 

Cross-examination : 

Q.  Do  you  know  of  any  voters  receiving  any  money,  promise  of  oflice,  or  other 
reward  for  voting  for  Mr.  Donnelly  at  the  last  election  for  member  of  Congress?— A. 
I  have  no  knowledge  of  anything  of  the  kind,  sir. 

It  is  thus  made  to  appear  by  three  witnesses  that  Shagren  is  a  willful 
I)erjurer.  It  is  proper  to  observe  here  that  with  the  exception  of  the 
witnesses  Mahler,  Olesen,  and  Getchel,  whose  testimony  is  referred  to 
above,  the  contestant  has  failed  to  call  persons  who  would  know  the 
fMtB  in  relation  to  the  alleged  bribery,  but  he  has  generally  relied  upoa 
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getting  persons  who  bad  their  pretencted  information  secoud  or  third 
hand,  and  in  most  instances  were  persons  whose  testimony  was  of  a  very 
doubtful  character,  and  who  had  some  grievance. 

The  testimony  of  Bernard  Cloutier  (pages  211-213)  is  relied  upon  to 
prove  his  bribery.  It  appears  fbom  this  witness's  testimony  that  he  was 
in  the  market  as  a  worker  at  the  polls,  and  was  somewhat  disgusted 
because  in  the  past  lie  claimed  to  have  been  promised  a  good  deal  of 
money  for  his  work,  but  had  never  got  anything  for  it.  He,  however, 
states  that  he  did  receive  from  one  Charles  W.  Johnson,  who  was  in 
some  way  connected  with  the  Eepublican  district  committee,  some  money 
for  his  influence  and  work.  He  says  he  was  to  go  out  in  the  country, 
and  electioneer  for  Washburn  and  the  rest  of  the  Republican  ticket.  He 
also  says  he  was  induced  to  do  some  work  for  one  John  Baxter,  who 
was  a  candidate  for  the  legislature.  He  further  says:  "I  wanted  him 
to  give  me  money  enough  to  pay  my  expenses,  to  furnish  a  team,  and 
pay  for  my  team.  He  told  me  all  right ;  to  go  and  hunt  up  a  team,  and 
start  out  the  next  moniing."  Arid  he  distinctly  says  that  he  told  Baxter 
that  Washburn  was  his  candidate,  and  this  before  he  was  employed  to 
do  any  work  in  the  election  for  any  candidate.  The  following  is  an 
extract  from  his  testimony: 

Mr.  Johnson,  as  I  understood,  was  secretary  of  the  Republican  district  committee. 
I  think  I  have  given  all  of  the  conversation  between  Johnson  and  mj^self,  or  Washburn 
and  myself,  in  reference  to  my  services  in  that  campaign.  There  was  no  money  or 
other  consideration  oftered  to  me  or  received  by  me  for  my  vote  for  Mr.  Wasbbuii  or 
anybody  else. 

My  choice  as  between  ^r.  Washburn  and  Mr.  Donnelly  prior  to  any  negotiations 
for  my  services  was  for  Mr.  Washburn.  I  knew  Mr.  W^ashlmrn,  and  did  not  know 
Mr.  Donnelly.  I  was  not  authorized  or  requested  to  use  any  part  of  this  money  to 
secure  votes  for  Mr.  Washburn  in  any  way.  except  to  pay  my  expenses  and  time'.  I 
do  not  know  of  any  money  or  other  valuable  thing  being  paid,  or  any  promises  made 
by  Mr.  Washburn  or  any  person  in  his  behalf,  to  any  voter  to  influence  his  vote  in 
his  favor  at  said  election. 

The  report  of  a  portion  of  the  committee  in  two  places  finds  by  the 
testimony  of  this  witness  alone  that  he  was  paid  $20  by  Charles  W. 
Johnsou  in  Mr.  Washburn's  office,  in  his  presence.  We  are  content  to 
say  that  there  is  not  a  syllable  of  evidence  in  the  entii*e  record  which 
even  tends  to  prove  that  this  is  true.  On  the  contrary,  the  witness 
Cloutier,  in  express  terms,  states  (p.  212)  that  it  was  paid  to  him  by 
Johnson  in  the  absence  of  Mr.  W^ashburn.  There  is  nothing  in  his^ 
testimony  whicl;  tends  in  any  sense  to  show  an  attempt  to  bribe  him, 
or  to  employ  him  to  bribe  others,  to  vote  for  Mr.  Washburn. 

Members  of  the  committee,  having  referred  to  the  testimony  of 
Charles  Berens,  George  C.  Morton,  Emil  Shagren,  and  Bernard  Cloutier, 
then  proceed  to  lay  down  the  proposition  that,  as  a  matter  of  law,  Mr. 
Washburn  must  be  held  to  have  been  guilty  of  briber^"  because  be  failed 
to  rebut  their  testimony,  regardless  of  the  fact  that  when  the  testimony  is 
examined  it  does  not  show  Mr.  Washburn  to  have  himself,  or  through  any 
authorized  agent,  paid  or  promised  a  single  cent  of  money  to  any  person. 
There  is  no  rule  of  law  which  requires  a  party  charged  with  an  offense, 
which  is  not  proved,  to  himself  enter  upon  a  defense;  nor  is  it  true 
that,  in  the  trial  of  a  case  where  a  crime  is  charged,  any  presumption 
arises  against  the  party  charged  because  he  does  not  prove  himself  in- 
nocent, or  merely  because  he  is  charged  with  the  offense.  The  rule  of 
law  is  universal,  that  a  man  must  be  proved  to  be  guilty  bj'  competent 
evidence  upon  the  trial.  There  can  be  no  presumptions"  against  the 
party  charged  simply  because  he  furnishes  no  evidence  on  the  trial. 
The  exigencies  of  the  contestant's  case  may  be  the  excuse  for  under- 
taking to  enunciate  any  such  anomalous  and  absurd  proi)osition  of 
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law.     The  astonishment  is  that  the  proposition  should  find  supporters 
in  the  committee. 

It  is  claimed  that  in  Crookston  precinct,  in  Polk  Count>',  there  were  a 
large  number  of  illegal  votes  cast  by  parties  that  worked  upon  the  con- 
struction of  a  railroad  who  were  not  inhabitants  of  that  precinct  and 
had  no  right  to  vote  there.  This  claim  is  chiefly  based  upon  the  alleged 
fact  that  the  vote  of  this  precinct  was  too  large.  The  whole  vote  of  the 
precinct  was  258  as  returned.  The  county  of  Polk  lies  on  the  lied  River 
of  the  North,  and  extends  along  it  for  over  sixty  miles,  and  Red  Lake 
River  passes  directly  through  it  in  an  east  and  west  direction.  The  Saint 
Paul,  Minneapolis  and  Manitoba  Railroad  passes  through  its  entire  \ 
length,  njrth  and  south,  over  sixty  miles.  Crookston  is  its  chief  city, 
being  at  the  crossing  of  the  railroad  with  Red  Lake  River.  Now,  it 
must  be  borne  in  mind  that  a  residence  may  be  acquired  in  a  county  in 
ten  days  for  the  purpose  of  an  election,  provided  the  voter  has  resided 
in  the  State  long  enough  to  become  a  resident  and  naturalized  citizen. 
That  county,  for  a  year  or  more  x>revious  to  the  fall  election  of  1878, 
swarmed  with  immigrants  and  land  hunters.  At  the  governor's  election 
in  1877  there  was  polled  in  that  county  257  votes,  of  which  238  were  for 
Pillsbury,  Republican,  and  19  for  Banning,  Democrat.  From  1877  to 
1878  there  was  an  increase  of  vot4irs  in  that  county  much  less  than  might 
have  been  anticipated.  The  contestant  does  not  attack  any  precinct  of 
Polk  County  except  Crookston,  and  upon  this  point  he  swears  four  wit- 
nesses— Johnson  (page  190),  Sampson  (page  232),  Myer  (])age  238),  and 
Church  (page  223).  It  is  impossible  to  give  a  detailed  analysis  of  the 
testimony  of  these  witnesses  iu  a  report. 

Johnson's  testimony  shows  that  every  voter  of  whom  he  speaks  had 
a  clear  right  to  vote.  He  speaks  of  a  number  of  persons  as  "  Thomp- 
son's crew,"  but  he  said  that  they  had  all  been  in  the  district  two  or  three 
weeks  or  a  month  before  the  ele<5tion.  Some  were  old  settlers  and  some 
had  been  there  several  years,  others  for  only  two  or  three  months.  On 
cross-examination  this  witness  shows  that  he  knows  very  little  about 
the  matter,  except  what  he  has  been  told  by  others,  chiefly  since  the 
election. 

The  witness  Sampson  uuderta-kes  to  give  a  census  of  Crookston,  but 
before  he  gets  through  it  clearly  appears  that  he  knows  little  about  the 
total  number  of  voters  in  the  precinct.  After  this  witness  has  given  a 
census,  as  far  as  he  can,  of  the  resident  voters  of  Crookston,  he  says: 

There  are  two  or  three  shanties  in  the  village,  hut  I  do  not  know  the  people.  I 
could  not  swear  Viut  there  might  he  a  few  more ;  could  not  he  many,  as  I  am  well  ac- 
quainted there.  If  there  are  more  I  have  not  seen  them ;  they  may  he  out  in  one  cor- 
ner, but  I  have  not  seen  the  houses.  I  forgot  to  state  that  Hitchcock  &  Brother  runs 
some  big  farms  on  the  northern  part  of  the  township.  I  could  not  state  whether  they 
were  voters  or  not. 

He  further  says: 

I  know  the  fanners,  and  I  know  the  country.  I  do  not  know  the  steamboat  men, 
the  men  who  are  coming  and  going. 

And  on  the  question  as  to  whether  any  illegal  votes  were  polled,  when 
asked  the  question,  "  Did  you  see  any  railroad  workingmen  vote  at  that 
poll  at  that  time!"  he  says:  "No;  I  was  not  up  at  the  house."  He 
does  say  that  a  minister  of  the  gospel  who  preached  in  another  town 
voted  in  Crookston.  To  show  the  utter  unreliability  of  the  witness 
Sampson,  an  extract  from  his  testimony  is  here  given.  The  only  apology 
for  giving  this  is  found  in  the  fact  that  some  of  the  committee  lay  great 
stress  upon  this  witness's  knowledge  of  the  voters  of  Crookston  precinct, 
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and  rely  upon  it  to  conclusively  show  that  thtre  was  a  large  number  of 
illegal  votes  cast  at  the  election  of  1878: 

Q.  Who  came  into  this  county  in  the  month  of  August  la«t  as  settlers? — A.  I  never 
stated  that  I  knew  all  the  farmers  in  the  county  ;  I  know  the  most  of  them. 

Q.  Who  came  into  the  township  of  Fisher  during  the  months  of  August,  Septem- 
ber, and  October  26,  Ic'Tb  ? — A.  That  is  one  thing  I  have  kept  no  record  of.  No,  I  keep 
no  record. 

Q.  Who  came  into  the  village  of  Crookston  during  the  months  of  August,  Septem- 
ber, and  up  to  October  26,  1878,  to  make  this  their  home  ? — A.  I  have  kept  no  record; 
some  of  those  I  named  came  duiing  that  time.  I  know  that  a  saloon* Keeper  down 
:at  Box's  place,  he  began  last  fall  pretty  late  ;  Kistenmacher  and  his  partner  started 
late  last  fall.  I  know  Kretzsetmar  started  some  time  in  August  some  time.  That  har- 
ness man,  he  put  his  shop  up  in  the  middle  of  the  summer ;  also  Colter  builded  last 
summer. 

Q.  Do  you  swear  that  you  stated  the  names  of  all  the  male  adult  residents  of  the 
village  of  Crookston  who  resided  there  more  than  ten  days  before  November  5, 
1878  ?— A.  No,  I  do  not.     I  told  you  that  there  might  be  a  few  more. 

Q.  How  many  boarders  had  Mr.  Box  of  male  persons  over  21  years  of  age  who  had 
resided  in  the  village  of  Crookston  more  than  ten  days  i)rior  to  the  election,  whose 
names  you  have  not  stated  ? — A.  I  could  not  say  that. 

Q.  May  he  not  have  had  quite  a  number  ? — A.  For  all  I  know ;  I  keep  no  record. 

Q.  How  many  men  over  21  yeare  of  age  who  had  resided  in  the  village  of  Crooks- 
ton more  than  ten  days  prior  to  the  election  held  November  5,  1878,  boarding  at  the 
Sherman  House,  whose  names  you  have  not  stated? — A.  That  is  one  thing  no  man 
<jould  state.    There  were  people  coming  and  going  every  day. 

Q.  May  there  not  have  been  quite  a  large  number  T — A.  May  have  been  a  good 
many. 

Q.  Were  there  not  quite  a  number  of  private  boarding-houses  in  the  viUage  of 
Crookston  during  the  fall  of  1878,  and  at  and  prior  to  the  election  held  November  5, 
1878? — A.  There  was  some  people  stopping,  coming  and  going.  Some  regular  board- 
ers, I  should  think,  at  these  private  boarding-houses. 

Q.  Were  there  not  men  of  the  age  of  21  years  who  had  resided  in  the  village  of 

Crookston  more  than  t^n  days  prior  to  the  election  held  November  5,  1878.  whose 

names  you  have  not  stated,  who  were  boarding  at  those  private  boarding-houses  st 

that  time? — A.  I  don't  know  if  there  were,  and  couldn't  say  if  there  was  any  people 

■tsoming  and  going.     The  boarding-houses  were  full  sometimes. 

Q.  May  there  not  have  been  quite  a  large  number  of  such  men,  whose  names  you 
have  not  given  f — A.  I  can't  state  that. 

Q.  Were  there  not  quite  a  large  number  of  single  men  in  this  locality  of  the  age  of 
21  years  who  had  resided  in  the  village  or  township  of  Crookston  more  than  ten  days 

grior  to  the  election  held  November  5,  1878  ? — A.  1  could  not  state  that.     There  may 
ave  been. 

Q.  How  many  children  are  there  in  the  public  school  in  the  viUage  of  Crookston?— 
A.  What  I  have  learned  from  the  Crookston  paper  and  School  Superintendent  Steven- 
son, 120  scholars.  The  district  includes  four  towns.  I  know  there  are  children  there 
•from  other  townships. 

Mycin's  testimony  has  reference  only  to  a  conversation  with  one  W. 
B.  Moore,  whom  he  imagined  was  an  illegal  voter,  and  whom  he  stated 
4»ld  him  he  was  not  a  naturalized  citizen.  On  this  he  founded  a  theory 
in  his  own  mind  that  fraud  had  been  committed.  This  witness  started 
on  the  mission  of  finding  out  whether  Mr.  Moore  was  a  naturalized  citi- 
zen or  not,  and  succeeded  in  finding  the  record,  which  satisfied  him  that 
he  was.  This  is  an  illustration  of  the  unreliability  of  loose  statements 
made  by  persons  after  an  election.  They  are  often  made  merely  to 
'badger  and  annoy  and  excite  the  curiosity  of  some  over-officious  man, 
iBuch  as  doubtless  Myers  and  other  of  the  witnesses  called  in  this  cape 
were.  The  other  witness,  Church,  recites  some  conversations,  and  un- 
dertakes to  give  some  conclusions  about  the  number  of  legal  voters  in 
Crookston  precinct,  but  when  he  is  fully  examined  he  makes  clear  two 
things  only :  1st.  That  he  has  no  good  data  upon  which  to  base  any  of 
his  statements;  2d.  That  he  was  a  disappointed  candidate  for  sheriff  at 
that  election,  who  tried  very  hard  to  induce  all  these  voters,  whom  he 
mow  claims  were  illegal  voters,  to  vote  for  him,  but  failed. 

Members  of  the  committee,  however,  hold  that  many  persons  who 
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voted  in  Polk  County  ought  to  be  regarded  as  illegal  voters  because 
they  worked  on  a  railroad  fourteen  miles  from  the  voting  precinct,  and 
not  because  they  resided  outside  of  it ;  and  for  the  further  reason  that 
the  railroad  company  for  whom  they  worked  transported  them  to  the 
polling  place  in  a  railroad  car. 

It  is  i)roper  to  observe  here,  again,  that  during  the  short  time  a  por- 
tion of  these  voters  were  going  to  and  returning  from  their  voting  place 
their  employers  paid  them  for  their  time;  and  it  may  be  observed,  also, 
that  in  some  of  the  newly  constituted  voting  places,  ballot-boxes,  such 
as  were  required  by  the  letter  of  the  law,  were  not  provided.  An  im- 
provised candle  box  was  used  at  one  place,  and  a  cigar  box  at  another. 
But  there  is  no  law  which  requires  the  rejection  of  the  votes  cast  in  such 
recei)tacle8,  in  the  absence  of  a  whisper,  or  pretense  of  proof,  that  the 
contents  of  the  boxes  were  tampered  with.  No  such  charge  is  made  by 
the  contestant,  in  his  notice,  with  reference  to  any  of  the  precincts  in 
the  Congressional  district,  and  there  is  no  proof  to  sustain  any  such 
claim.  Experienced  persons  on  the  frontier  know  that  people  there 
have  to  put  up  with  wiiat  they  can  get.  But  the  contestant  desires  to 
disfranchise  a  large  number  of  these  hardy  pioneers  because  of  their 
poverty  and  their  inability  to  provide  themselves  with  the  usual  and 
ordinary  facilities  tor  exercising  the  elective  franchise. 

It  is  not  proposed  only  in  a  few  instances  to  review  the  cases  where  it 
is  alleged  that  individuals  were  bribed  by  Mr.  Washburn  or  his  friehds. 
We  have  sufficiently  shown  that  Mr.  Washburn,  personally,  had  noth- 
ing to  do  with  bribing  any  voter,  nor  did  he  authorize  any  person  to 
bribe  voters  for  him.  It  may  be  admitted  that  some  persons  were  em- 
ployed by  members  of  the  Ile[)ublican  party,  and  by  friends  of  Mr.  Wash- 
burn, to  work  at  the  polls  and  to  induce  the  voters  to  turn  out  on  elec- 
tion day.  Certain  members  of  the  committee  claim  that  about  22  per- 
sons were  bribed  to  vote  for  Mr.  Washburn.  The  testimony  does  not 
disclose  in  but  few  cases  who  these  22  persons  voted  for,  or  that  they 
voted  at  all. 

Oluf  Larson  is  the  first  one.  He  resided  in  the  city  of  Saint  Paul.  He 
says  in  his  own  testimony,  in  express  terms,  that  he  did  not  receive  any 
money  or  other  valuable  consideration  for  the  purpose  of  securing  his 
vote  or  his  influence  at  the  polls  on  behalf  of  Washburn  at  that  election. 
He  does  say  that  he  was  paid  ten  dollars  to  peddle  tickets  for  Mr.  Wash- 
burn and  for  his  time  while  doing  so.  He  expressly  states  that  he  was 
not  requested  to  use  his  influence  for  Mr.  Washburii,  and  he  also  states 
that  he  used  no  part  of  this  money  to  bribe  any  one  to  get  votes  for  any- 
body. He  further  says  that  he  was  a  Republican,  and  voted  for  Wash- 
burn (page  28). 

Abraha^m  Werrick,  another  one  of  the  alleged  bribed  voters,  makes 
clear  by  his  testimony  that  he  was  a  supporter  of  Washburn,  and  that 
he  received  no  money  to  vote  for  him  (page  29). 

William  M.  Leyde,  another  alleged  bribed  voter,  says  he  took  part  in 
the  general  campaign  in  behalf  of  the  llepublican  ticket;  that  he  sup- 
ported Washburn;  and  that  he  received  no  money  from  Mr.  WRshburn 
for  anything  he  did.  It  is  true  this  witness  says  he  received  money  to 
canvass  a  portion  of  his  county.  This  witness  was  a  Republican  (page 
480). 

C.  Heyer,  another  alleged  bribed  voter  for  Washburn,  did  do  some 
work  in  the  general  canvass,  but  he  was  not  engaged  to  participate 
specially  in  the  election  until  after  he  had  declared,  in  most  emphatic 
terms,  when  asked,  whether  he  A^'ould  vote  for  Donnelly,  that  he  would 
not,  and  that  he  would  not  vote  for  a  Greenback  man;  and,  alsoj  that 
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he  would  support  Mr.  Washburn  against  Mr.  Donnelly.  In  the  work 
that  this  man  did  he  says  he  simi)ly  peddled  tickets,  and  that  he  did  not 
request  or  persuade  any  one  to  vote  for  Mr.  Washburn  (page  55).  This 
person  also  received  five  dollars  from  a  man  b}'  the  name  of  Castle,  a 
Democratic  candidate  for  senator,  for  work  on  election  day  (pages  56, 
57). 

It  is  charged  that  John  C.  Oleson  was  also  bribed.  This  charge  resUj 
upon  the  testimony  of  Emil  Shagren,  already  shown  to  be  directly  im- 
peached and  to  be  unworthy  of  credit  by  at  least  three  witnesses.  Ole- 
son, himself,  says  in  most  emphatic  terms  that  he  was  never  promised 
any  money  from  any  party,  and  was  never  paid  any  money  by  any  one 
to  take  part  in  the  election  (pages  87-92). 

A  man  by  the  name  of  Shack  is  also  alleged  to  have  been  bribed  to 
vote  for  Washburn.  This  allegation  rests  upon  the  testimony  of  the 
witness  Rogers,  which  is  wholly  and  entirely  hearsay.  Shack  was  not 
called.  Rogers  does  not  undertake  to  give  the  language  of  Mr.  Shack, 
but  only  arrives  at  a  conclusion  that  Mr.  Shack,  an  editor  of  a  paper  in 
Minneapolis,  turned  from  the  support  of  Mr.  Donnelly  to  that  of  Mr. 
Washburn,  because  the  Democrats  had  never  helped  him  in  his  news- 
paper enterprise  (page  89).  Shack  in  the  public  prints  denies  the  whole 
of  Rogers's  testimony. 

Karl  Findler  is  claimed  to  have  been  bribed.  An  examination  of  the 
testimony  relating  to  his  alleged  bribery  furnishes  us  a  key  to  a  vast 
amount  of  the  absurd  claims  made  in  this  case.  A  witness,  Guertiu, 
undertakes  to  state  that  this  man  Findler  sold  his  vote  for  a  sack  of 
flour.  It  turns  out  that  Guertiu  was  one  of  those  unsoi>histicated  but 
would-be  knowing  men  who  nosed  about  and  was  rewarded  by  being 
made  a  fool  of  by  all  sorts  of  people,  who  imposed  on  his  credulity  by 
telling  stories  which  they  thought  were  suitable  to  his  fancy.  Guertiu 
does  say  (page  95)  that  Findler  made  a  passive  admission  that  he  had 
obtained  a  sack  of  flour  from  Mr.  Washburn's  mill  to  vote  for  him.  This 
witness  says  that  he  had  a  talk  with  Findler,  who  was  a  German  and 
spoke  the  English  language  im[)erfectly,  in  the  i)re8ence  of  a  man  by 
the  name  of  Martin  Graham.  He  says  the  conversation  started  between 
Findler  and  Graham,  and  in  a  joke ;  that  Mr.  Findler's  reply  to  a  ques- 
tion of  Graham's  ''was  child-like  and  innocent,  without  evasion''  (page 
95).  This  man  Graham  also  testifies  in  this  case  that  Karl  Findler  said 
something  to  him  j^^out  ''a  hundred  of  flour,"  and  then  he  says  that  he 
knows  himself  that  this  conversation  that  Mr.  Guertiu  heard  was  all  a 
joke,  and  he  further  knows  the  fact  that  Findler  made  a  statement  about 
the  flour  just  t-o  aggravate  Guertiu  and  see  him  blow  about  it,  and  that 
in  fact  Mr.  Findler  got  no  flour.  The  following  is  a  i)ortion  of  Graham's 
testimony : 

Q.  Win  you  state  now  whether,  from  the  character  of  the  conversation  and  the  maD'a 
manners  when  he  saiil  that  he  "j^ot  the  hundred  of  tiour  for  voting,  you  thought  he 
was  in  earnest  f — A.  I  did  not. 

Q.  Was  it  in  a. joking  conversation  ? — A.  I  believe  it  was. 

Q.  Do  you  and  that  man  work  togetlier,  and  are  yon  on  friendly  terms  ? — A.  We 
have  worked  together  for  a  month  past,  and  we  are  friends.  I  have  vot^jd  for  Mr. 
Donnelly.  Mr.  Guertiu  was  present  and  standing  by  at  the  time  that  Karl  Findlor 
made  the  statement  about  the  dour. 

Q.  Do  you  consider  it  a  j(>king  matt^jr  to  have  a  man  confess  bribery  f — A.  He  JMt 
said  it  to  aggravate  Guertiu,  because  he  knew  that  Guertiu  would  blow  about  it,  and 
I  know  that  he  never  got  a  grain  of  flour. 

Q.  How  do  you  know  that  he  never  got  any  of  that  dour? — A.  I  am  certain  of  it. 

Q.  How  are  you  certain  that  he  did  not  get  it  f — A.  Because  I  know  that  he  did  not 
get  it. . 

8evit  Mahla,  of  Minneapolis^  is  mentioned  as  another  of  the  bribed 


DONNELLY    VS.   WASHBURN.  487 

voters.  The  only  testimony  to  support  this  mention  is  that  of  the  wit- 
less Einil  Sha^^ren,  on  the  character  of  which  we  need  make  no  fur- 
ther comment  (page  IG). 

Louis  Kundseu  is  said  to  have  been  bribed,  or  to  have  received  $5  to 
Bfork  all  day  at  the  polls,  but  this  money  was  not  received  from  Mr. 
Washburn,  but  from  his  employers,  Bernard  &  Cope,  who  paid  it  to  him 
IS  wages.  He  was  not  required  to  work  specially  at  the  polls  for  Mr. 
Washburn,  but  simply  to  peddle  tickets  (pages  162-3). 

Mr.  Bernard,  who  paid  Kundsen,  said  nothing  to  him  about  working 
'or  any  particular  man  on  the  ticket  (page  1G3-4).  The  witness  said  he 
iid  not  try  to  influence  any  man's  vote  at  that  election  (page  164).  This 
nan  Kundsen  in  his  testimony  expressly  says  that  he  would  have  voted 
br  Mr.  Washburn  if  he  had  not  V)een  employed  at  the  polls.  His  testi- 
nony  also  explodes  much  of  the  theory  of  contestant  on  the  subject  of 
)ribed  voters,  notwithstanding  the  fact  that  several  persons  were  em- 
ployed to  work  at  the  polls  on  election  day.  Here  is  an  extract  from 
lis  testimony  (page  163) : 

Q.  Do  you  moan  to  say  that  you  vSol<l  your  vote  at  the  ijlei'tiou  of  November  5, 
.87&f — A.  No. 

Q.  Would  you  have  voted  just  jujyon  did  without  being  paid  for  it  ? — A.  Yes,  sir. 

Q.  Do  you  know  of  any  uiouey  having  b»}en  jiaid  for  votes  })efore  or  at  the  Novem- 
ber election,  IH?.*:*,  by  Mr.  Washburn  or  any  person  acting  for  him  with  his  knowledge 
>r  consent? — A.  \o. 

Q.  Do  you  know  of  any  promise  having  been  made  or  reward  olfered  to  any  person 
or  his  vote  by  Mr.  Washl>urn  or  any  person  authorized  by  him  ? — A.  No. 

Q.  Do  you  know  of  any  vote  having  been  cast  for  Mr.  Washburn  at  the  election  No- 
•ember  5,  187H,  which  was  paid  for  by  Mr.  Washburn  or  any  person  authorized  by 
lini? — A.  No. 

Louis  Paulson  is  said  to  have  been  bribed  to  vote  for  Mr.  Washburn. 
Che  testimony  does  not  support  this  claim  in  any  degree.  There  is  some 
liglily  unsatisfactory  testimony  offered  to  show  this  man  was  paid  $5 
not  by  contestee  or  by  his  agent  or  special  friends)  to  peddle  tickets  at 
he  polls  (page  164). 

All  that  has  been  said  in  relation  to  Louis  Kundsen  will  apply  to  Louis 
?anlson  (pages  161-4). 

W.  K.  Metcalf,  alleged  to  have  been  bribed  to  vote  for  the  sitting 
nember,  makes  very  clear  by  his  testimony  that  he  was  not  engaged  be- 
bre  or  on  election  day  in  the  interest  of  either  Washburn  or  Donnelly, 
^nd  that  he  did  not  do  anv  work  in  the  interest  of  Mr.  Washburn.  He 
lid  handle  tickets,  but  for  other  candidates.  He  was  not  a  partisan  of 
iither  Washburn  or  Donnelly;  neither  of  them  was  his  choice.  He 
vas  a  Kepublican  and  was  employed  by  certain  candidates  who  were  run- 
ling  for  State  and  county  offices.  He  was  employed  to  get  out  the  vote 
n  his  precinct  by  providing  means  of  ^transportation  for  voters  who  had 
10  teams  (pages  183-5). 

Peter  Qua^^ly  it  is  pretended  was  bribed  in  Washburn's  interest. 
Chis  the  witness  expressly  denies,  and  says  that  he  did  not  "receive 
mj'  money  between  Washburn  and  Donnelly"  (page  201).  He  says  he 
lid  not  urge  any  person  to  vote  for  Washburn  for  Congress.  The  wit- 
less Quady  declined  to  state  who  paid  him  money  to  work  at  the  polls, 
)ut  he  repudiates  the  charge  that  he  received  any  money,  or  promise  of 
Qoney,  "between  Donnelly  and  Washburn,"  from  anybody. 

Louis  N.  Gayner,  said  to  have  been  bribed  by  Washburn,  or  his 
fiends,  also  says  that  he  received  no  money  for  his  vote,  influence,  or 
ervices,  at  or  before  the  election,  from  Mr.  Washburn,  or  any  person 
acting  for  him  or  in  his  behalf.  He  declines,  when  on  the  witness  stand, 
o  state  for  whom  he  voted.     He  does  say  on  cross-examination  that  his 
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opinion  was  in  favor  of  Washburn,  but  that  the  interest  he  took  in  the 
election  was  not  on  his  account,  but  on  account  of  some  other  person 
(pages  206-7). 

Peter  Engberg,  who  was  alleged  to  have  been  bribed,  says,  also,  that 
he  was  employed  for  some  of  the  local  candidates,  J)ut  that  he  took  no 
interest  in  the  election  of  Washburn  further  than  the  majority  of  voters 
in  Minneapolis.  He  expressly  says  that  he  received  no  money  from  Mr. 
Washburn,  Major  Hale,  or  Charles  W.  Johnson.  He  also  says  that  he 
had  no  financial  or  private  interest  in  the  election  of  Washburn ;  that 
he  was  promised  nothing  and  offered  nothing  for  his  services,  influence, 
or  anything  connected  with  Washburn's  election ;  and  he  further  says 
that  he  knows  of  no  vote,  or  services,  or  influence  for  Mr.  Washburn 
that  was  secured  by  him,  or  any  person  for  him,  by  the  payment  or 
promise  of  any  money,  or  other  valuable  thing.  He  testifies  that  he 
was  employed  to  do  nothing  in  connection  with  the  election,  except  to 
get  out  a  full  vote  in  favor  of  the  Republican  ticket  (pages  207-209). 

Bernard  Cloutier  (pages  211-213),  who  is  one  of  the  persons  supposed 
to  have  been  bribed,  says,  in  his  testimony,  he  received  some  money  from 
Charles  W.  Johnson  for  his  influence  and  work  at  two  different  times, 
and  that  he  was  to  go  out  in  the  country  and  electioneer  for  Washburn 
and  the  rest  of  the  liepublicau  ticket.  This  ser\ice  he  performed.  And 
then  he  says: 

Tbcre  was  no  money  or  other  consideration  offered  to  me  or  received  by  me  for  my 
vote  for  Mr.  Washburn  or  anybody  else.  My  choice  as  between  Mr.  Donnelly  and 
Mr.  Washbnm  j)rior  to  any  negotiations  for  my  services  was  for  Mr.  Washburn.  I 
knew  Mr.  Washburn,  and  did  not  know  Mr.  Donnelly.  I  was  not  authorized  or  re- 
quested to  nse  an  J-  part  of  this  mcmey  to  secure  vot^s  for  Mr.  Washburn  in  any  way, 
except  to  pay  my  expenses  and  time.  I  do  not  know  of  any  money  or  valuable  thing 
being  paid,  or  any  promises  made  by  Mr.  Washburn,  or  any  person  in  his  behalf,  to 
any  voter  to  influence  his  vote  in  his  favor  at  said  election  (page  213). 

Tollef  G.  Fladeland,  said  to  have  been  bribed,  admits  in  his  testimony 
that  he  received  money  to  go  to  North  Fork  and  Crow  Lake  Townships- 
to  see  some  parties  who  had  not  been  seen,  and  leave  some  tickets.  He 
says,  using  his  own  language:  ^^I  was  a  Washburn  man  in  politics  at 
the  time  Searle  and  Cooper  called  on  me."  He  had  formerly  been  a 
Democrat,  he  says,  but  not  recently.  The  contestant  here  turned  aside 
from  his  contest  and  desired  this  Scandinavian  to  settle  the  question 
which  recently  agitated  the  whole  country,  to  wit:  Who  was  elected 
President  of  the  United  States,  Hayes  or  Tilden  !  The  witness  was  in 
doubt,  and  refused  to  swear  that  either  Hayes  or  Tilden  was  elected, 
(pages  221-22.)  The  testimony  of  Cooper  shows  Mr.  Fladeland  received 
money  to  pay  his  livery  bill,  &c.,  from  Searle  and  Cooper,  which  was 
never  repaid  or  exi)ected  to  be  repaid  to  them  (pages  256-7). 

J.  V.  Brower,  a  lawyer  residing  at  St.  Cloua,  Minnesota,  and  regis- 
trar of  the  United  States  land-office  at  that  place,  is  claimed  to  have 
been  bribed  to  vote  for  Washburn.  He  is  one  of  the  twenty-two  whose 
names  are  given  in  a  list  of  bribed  ^'oter8.  His  testimony  discloses  the 
fact  that  he  was  a  Republican  and  a  warm  supporter  of  Mr.  Washburn. 
He  paid  for  some  cigars  in  his  electioneering  for  Washburn.  It  doe*^ 
not  appear  that  this  man  Brower  ever  received  any  money,  himself,  for 
Ms  services  (pages  244,  &c.). 

The  claim  that  A.  J.  Clark  was  bribed  needs  little  or  no  comment. 

He  is  claimed  to  have  been  bribed  to  vote  for  Washburn.  It  doe» 
not  appear  for  whom  he  voted,  or  even  that  he  voted  at  all  for  Congress- 
man in  1878.  The  same  may  be  said  of  others  of  the  alleged  bribed 
voters. 


DONNELLY   VS.    WASHBURN.  489' 

The  testimony  of  one  Nathan  Richardson  is  relied  on  to  prove  Clark's 
bribery  (pages  285-9).  No  money  is  shown  to  have  been  paid  him  at 
all,  and  no  agreement  to  pay  him  money  is  shown  to  have  been  made^ 
(page  286).  Richardson,  on  the  contrary,  says  no  money  was  paid  any 
person  by  Washburn  or  his  agent  to  influence  votes. 

Here  is  an  abstract  from  his  testimony : 

Question.  Do  yon,  of  your  own  knowledge,  know  of  any  money  paid  or  promised,, 
any  reward  oftered  or  promised,  or  any  valuable  consideration  whatever  given  or 
promised  by  William  D.  Washburn,  or  his  agents  or  any  person  or  persons  acting  for 
nim,  with  his  consent  or  knowledge,  to  any  ))erson  or  persons  in  the  thinl  Congres- 
sional district  of  the  State  of  Minnesota  for  his  or  their  votes  or  influence  for  William 
D.  Washburn  for  member  of  Congress  at  the  last  general  election,  held  November  5, 
1878? — Answer.  No,  sir;  I  have  no  knowledge  of  any  money  being  paid  or  any  reward 
offered  or  any  valuable  consideration  given  or  promised  to  any  iierson  or  persons  for 
their  vot«  or  influence  for  W.  D.  Washburn. 

Q.  Do  you  know  of  your  own  knowledge  of  any  money  being  used  at  said  election 
by  William  D.  Washburn  or  his  agents,  with  his  consent  or  under  his  direction,  t«  In- 
duce voters  to  corruptly  vote  for  William  D.  W^ashburn  at  said  election  held  Novem- 
ber 5,  1878,  who  would  otherwise  have  voted  for  Ignatius  Donnelly  ?— A.  Not  that  I 
know  of.     I  do  not  know  of  anybody  using  money  for  any  such  purposes. 

The  letter  referred  to  in  the  testimony  by  Richardson  was  never  sent 
or  intended  to  be  sent  by  him  to  any  person.  He  says  of  that  letter 
(pag:e  290) : 

Q.  Did  you  send  the  letter  offered  in  evidence  and  marked  Exhibit  A.,  E.  D.  L.  to- 
Mr.  L.  Fletcher,  of  Minneapolis? — A.  No;  I  did  not  send  it  to  him  or  anybody  else. 

Redirect  examination: 

Q.  Was  that  letter  lost  by  you  before  it  was  mailed  ? — A.  I  think  I  never  intended- 
to  mail  it;  it  was  not  lost  before  it  was  mailed;  it  was  not  mailed  by  me;  I  don't 
know  that  it  was  by  anybody. 

The  letter  itself  (page  285)  does  not  refer  to  the  matter  of  bribing  votera 
or  to  bribery  in  any  form ;  it  only  speaks  of  money  to  be  used  in  aiding. 
Clark  to  publish  his  paper,  in  which  he  was  already  opposing  Donnelly* 

Mr.  Buss,  of  Long  Prairie,  is  alleged  to  have  been  bribed  to  vot«  for 
Washburn.  In  the  light  of  the  evidence  this  charge  descends  to  the  re- 
diculous.  One  Milo  Porter  testifies  that  Buss  was  a  Bepublican,  the- 
treasurer  of  Todd  County,  and  an  ardent  supporter  of  Washburn 
throughout  (p<ige  293).  He  also  says  Buss,  in  a  public  place  and  in  the 
presence  of  a  number  of  persons,  offered  him  $50  to  support  Washburn 
(page  293).  The  whole  talk  between  Buss  and  Porter  was  of  such  a  char- 
acter as  to  make  it  clear  that  Buss  was  only  joking  with  and  badgering 
Porter  for  the  purpose  of  hearing  him  talk  while  in  a  heated  politics^ 
discussion. 

Porter  swears  he  put  a  card  in  a  paper  about  the  matter,  which  was 
false  ( page  295).  He  also  admits  that  he  had  entered  the  list  as  the  ^'  cham- 
pion liar^  of  his  locality  (page  295).  He  admits  that  he  was  a  ^eat  joker 
nimself  (page  295),  and  he  then  answers  the  following  question : 

Q.  Do  you  know  of  your  own  knowledge  of  any  money  being  paid  or  reward  given/ 
by  W.  D.  Washburn,  or  any  person  acting  for  him  with  bis  knowledge  andconsent,  to 
any  person  or  persons  for  their  vote  or  influence  at  the  last  election  of  November  5, 
1878,  or  the  campaign  just  preceding  such  election  T — A.  I  know  of  none. 

On  such  testimony  as  this  of  Porter's  the  committee  is  asked  to  find 
that  men  were  bribed  to  vote  for  the  contestee. 

A  man  by  the  name  of  Kitowski  is  said  to  have  been  bribed  in  Wash- 
burn's interest,  and  this  is  claimed  on  the  testimony  of  the  witness 
Brower.  It  may  be  true  that  Kitowski  received  some  money  for  cigars 
and  other  expenses  incurred  at  his  place  in  the  interest  of  Washburn  i. 
but  there  is  nothing  in  the  testimony  that  indicates  that  he  was  paia 
anything  to  support  Mr.  Washburn  (pages  245, 6,  253).    Kitowski  is  not 
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called  as  a  witness,  but  the  witness  Armstroug,  in  his  testimony,  states 
that  Kitowski  denied  ever  having  received  a  cent  of  money  (page  304.) 

Henry  Armstrong,  the  hist  of  tlie  list  of  alleged  bribed  voters,  says 
in  his  testimony  that  he  was  not  a  supporter  of  Mr.  Donnelly,  and  had 
maile  up  his  mind  to  vote  for  Mr.  Washburn  before  any  negotiations 
were  entered  into  with  him  in  relation  to  supporting  Mr.  Washburn. 
He  does  admit  tliat  he  received  money  to  see  if  certain  men  would  go 
to  the  polls,  and  if  necessary  to  go  with  his  team  and  get  them.  He 
testifies  that  he  used  the  money  received  by  him  to  pay  for  his  team 
and  for  his  work.  He  did  his  work  before  election,  and  he  was  a  mild 
kind  of  worker.  When  he  went  to  a  voter,  he  says  he  did  not  argue  in 
favor  of  Mr.  Washburn,  but  simply  gave  him  a  ticket  and  he  could  vote 
as  he  pleased  (page  303). 

We  think  we  have  pursued  this  question  of  bribery  of  voters  far 
enough. 

EFFECT   OF    BRIBERY  WHEN    PROVED. 

As  it  is  not  claimed  even  by  the  contestant  that  enough  bribed  votes 
were  ca«t  to  change  the  result  of  the  election  in  the  district  unless  all 
numbered  ballots  (2,282)  cast  for  coutestee  are  rejected  because  they 
were  numbered,  and  unless  the  entire  vot<*  (538)  cast  for  him  in  Isanti 
County  and  the  total  vote  (832)  given  for  him  in  Polk  and  Kittson 
Counties  are  thrown  out  on  account  of  alleged  defective  returns,  it 
would  seem  to  be  unnecessary  to  go  into  the  question  of  bribery  save  for 
the  purpose  of  vindicating  the  sitting  member. 

As  it  is  very  clear,  and  it  will  be  admitted  that  the  polls  can  be 
purged  of  all  the  alleged  bribed  votes,  or  the  entire  vote  of  certain  vot- 
ing precincts  wherein  the  alleged  bribery  occurred  can  be  thrown  out 
without  affecting  Mr.  Washburn's  majority,  the  rule  contents  for  and 
quoted  by  the  author  of  the  majority  report  of  the  committee  (page  16), 
taken  from  the  minority  report  in  Piatt  vs,  Goode  (Con.  Elec.  Cases, 
1871-70,  p.  650)  would  still  give  Mr.  Washburn  his  seat. 

The  English  cases  cited  from  Cush.  Par.  Law  (p.  70,  sec.  189,  and  page 
68,  section  181)  do  not  go  to  the  extent,  as  we  apprehend,  of  holding  that 
the  whole  election  in  a  district  where  there  are  several  voting  places  is 
void  because  of  the  bribery  at  one  of  those  places  of  an  insufficient 
number  of  votes  to  affect  the  result,  but  they  do  go  to  the  extent  of  hold- 
ing that  an  election  in  a  particular  voting  place  may  be  declared  void. 

The  rule  undoubtedly  is  in  this  country  that  where  bribery,  fraud,  or 
intimidation  is  so  interwoven  with  the  vote  of  any  voting  precinct  that 
it  cannot  be  eliminated  from  the  aggregate  vot«  cast  with  certainty, 
the  whole  vote  of  the  precinct  may,  and  perhaps  should,  be  reject^. 
The  unassailed  votes  in  other  voting  i)laces  would,  however,  still  stand. 
Fraud  or  bribery  does  not  vitiate  what  it  does  not  impregnate. 

If  bribery  were  proved  (as  it  is  not)  and  brought  home  to  the  contestee, 
we  should  not  draw  any  fine  legal  distinctions  to  save  him  his  seat. 

The  American  cases  cited  in  contestant's  brief  (Abbott  vs.  Frost,  Coo. 
Elec,  1871-76,  page 594, and  Piatt  vs.  Goode,  supra) are  all  to  the  effect 
that  before  a  member  can  be  unseated  by  reason  of  his  own  bribery  of 
voters  it  must  appear  that  his  majority  was  obtained  by  such  means. 

To  find  that  a  candidate  received  an  untainted  majority  of  the  votes 
cast,  and  on  that  find  that  he  was  not  elected  for  the  reason  that  other 
votes  were  rejected  on  account  of  bribery  or  other  cause,  would  be  a 
bold  absurdity.  In  a  contested-election  case  in  either  branch  of  the 
Congress  of  the  United  States  the  sole  question  is  one  of  fiEMJt  in  the  light 
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of  the  law,  viz:  Who  of  the  parties  to  the  case  was  elected,  if  either? 
The  (luestiou  in  uo  possible  case  can  involve  the  fitness  of  the  sitting 
member  to  hold  his  seat.  In  En^hmd,  wliere  there  is  no  written  con- 
stitution on  the  subject  of  expelling  a  member,  it  may  be  found  that  the 
practice  has  grown  up  of  inquiring  into  the  whole  conduct  of  a  member 
in  the  course  of  a  contestation;  and  if  he  is  found  unworthy,  or  rather 
ineligible,  to  hold  his  seat  from  any  good  cause,  he  may  be  unseated  or 
kept  out  of  a  seat,  notwithstanding  he  may  have  received  a  clear  ma- 
jority of  the  honest  votes  cast  in  the  election.  This  under  some  circum- 
stances would  only  be  another  mode  of  expulsion. 

Our  Constitution  i)rovides  the  mode,  and  it  is  the  only  one  pointed 
out,  for  purging  the  House  of  a  member  who,  for  crime  or  other  cause, 
is  until  or  unworthy  to  hold  his  seat.  The  Constitution  provides  that 
the  House  may  *'  iciih  the  roncvrrence  of  tirQ-thirds  expel  a  member,'^ 
(Con.,  Art.  1,  sec.  5,  par.  2.) 

Bribery  or  other  crime  committed  by  a  member,  and  which  did  not 
affect  or  inliuence  the  result  of  his  election,  could  in  no  sense  be  con- 
strued to  render  his  election  roid,  Such  has  been  the  holding  in  several 
of  the  States.  (3  Watts  &  Serg.,  338 ;  Brightley's  Elec.  Cases,  134 ;  Mc- 
Crary  on  Elec,  sec.  229.)  Cushing,  in  his  work  on  elections,  questions 
the  application  of  the  English  rule  in  this  country  in  relation  to  the 
effect  of  bribery  by  the  candidate  or  his  agent. in  an  election,  on  the 
right  or  power  to  declare  an  election  void  (sec.  IIH)).  An  examination 
of  the  English  rule  as  stated  by  Cushing  in  his  work  on  elections  will 
make  it  clear  that  the  principle  the  parliament  proceeds  on  in  declaring 
an  election  void  is  not  that  the  sitting  member  was  not  duly  elected, 
but  that  by  his  evil  conduct  he  has  rendered  himself  unworthy  of  being 
elected  and  of  holding  a  seat  in  the  British  Parliament.  The  election 
of  a  member  under  such  circumstances  is  declared  void  as  a  punishment 
to  the  member  and  as  a  mode  of  condemning  evil  practices,  and  also  to 
preserve  the  puritv  and  free<lom  of  elections  in  that  countrv  generally. 
(Cush.,  page  70,  sections  189,  190,  191.) 

Most,  if  not  all,  of  the  English  cases  put  the  rule  on  the  ground  that 
bribery  works  a  disqualification  of  the  member  to  be  elected  to  and  to 
occupy  a  seat  in  the  body  to  which  he  was  elected.  The  basis  of  the 
English  rule  which  allows  in  a  contested-election  case  arising  over  the 
election  of  a  member  of  the  House  of  Commons  a  finding,  where  it  is 
proved  that  the  person  actually  receiving  the  highest  number  of  votes 
was  guilty  by  himself  or  his  agent  of  bribing  only  a  portion  of  his  ma- 
jority, that  he  was  not  elected,  must  be  kept  in  view  to  enable  a  clear 
iistinction  to  be  drawn  between  the  rule  which  obtains  in  England  and 
the  true  rule  in  the  American  Congress. 

At  common  law  bribery  at  elections  of  members  of  Parliament  was  a 
3rime.  (Rex  t^it.  Pitt,  3  Burrows,  1335,  &c. ;  1  Kussell  on  Crimes,  155.) 
The  punishment  at  common  law  for  such  bribery  was  found  inadequate, 
and  hence  the  passage  of  the  statute  known  as  "T/tc  treating  act,^^  of  7 
W.  Ill,  chap.  4  (1695),  which  provided  that  if  any  candidate,  after  the 
Issuing  of  the  writ  for  an  election,  should  give  or  promise  any  money  or 
entertainment  to  any  elector  he  should  he  incapable  to  serve  for  that 
place  in  Parliament — that  is,  upon  that  election.  The  punishment  pro- 
dded by  this  act  was  fixed  to  remedy  the  defects  of  the  common  law- 
which,  while  it  punished  bribery,  &c.,  in  elections,  provided  no  disqualifi^ 
^tion  to  hold  an  oflice,  and  such  had  been  the  holding  of  courts  and 
Legislative  bodies. 

It  appears  from  good  authority — Jacobs  (author  of  the  Law  Diction- 
ary), who,  after  citing  statutes,  2  Geo.  II,  c.  24(1731) ;  9  Geo.  II,  c.  38; 
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and  16  Geo.  Ill,  c.  11,  which  attached  some  penalties  to  election  bribery 
in  the  shape  of  fines,  says :  "  But  these  statutes  do  not  create  any  ittca- 
pacify  of  sitting  in  the  House.  That  de])ends  Molely  upon  the  treating  act 
above  mentioned,-'  referring  to  the  act  of  7  W.  Ill,  c.  4.  (See  Jacobs's 
Law  Dictionary,  title  Parliament,  VI  (B3),  vol.  5,  page  76,  ed.  1813; 
see  Russell  on  Crimes,  155,  150a,  ed.  1845.) 

The  act  of  5  and  6  Vict.,  c.  102,  extends  the  treating  act  of  W.  Ill, 
and  makes  it  include  the  acts  of  the  agents  of  the  candidate  as  well  as 
of  himself,  and  make  such  acts,  whether  of  himself  or  of  his  agents,  "  di- 
rectly or  indirectly,"  sufficient  to  disqualify.  The  agent  is  a  well-known 
and  recognized  element  in  British  Parliamentary  elections,  of  which  we 
know  nothing  in  this  country.  The  candidate  selects  him  in  that  coun- 
try, and  hence  tljere  is  no  hardship  in  holding  the  principal  responsible 
for  his  acts;  otherwise  all  amenability  for  criminal  conduct  at  elections 
there  would  be  avoided. 

There  are  other  English  statutes  upon  the  subject  of  treating,  &c.,  at 
elections,  and  making  candidates  responsible  for  the  action  of  their 
agents  as  well  as  their  own  acts,  which  must  be  kept  in  mind  in  reading 
Ilogers,  Douglas,  and  other  English  authorities  whose  comments  are 
nj)on  cases,  governed  by  these  statutes,  which  are  not  authority  for  us. 

That  bribery  by  a  candidate  for  an  elective  office  (in  the  absence  of  a 
statute  making  it  a  disqualification)  does  not  disqualify  to  hold  the  office 
at  the  common  law  was  held  by  the  Court  of  Queen's  Bench  in  Kegina 
fir.  Thwaits,  18  Eng.  Law  and  Eq.  Reports,  219,  221,  in  a  proceeding  in 
the  nature  of  a  quo  warranto  to  try  the  title  to  an  office,  where  acts  were 
shown  which  were  by  the  court  held  to  amount  to  bribery^  but  which  did 
not  aflPect  votes  enough  to  change  the  raajoiity,  and  the  respondent  was 
therefore  held  entitled  to  retain  his  seat  as  a  member  of  a  municipal 
council. 

The  same  doctrine  is  held  in  Pennsylvania  as  to  a  sheriff,  in  Com.  vs» 
Shaver  (3  Watts  and  Sergeant,  page  338). 

The  English  rule  laid  down  by  Cushing  in  his  excellent  work,  with- 
out giving  either  the  origin  or  reason  of  the  rule,  is  calculated  to  mislead 
persons  in  this  country. 

It  is  quite  demonstrable  that  the  rule  owes  its  existence  to  disquali- 
fying statutes  of  England,  and  can  have  no  application  to  questions 
arising  in  the  Congress  of  the  United  States  under  our  i)re8ent  Consti- 
tution and  laws. 

In  the  Galway  election  case  (2  English  Reports  (Moak's  ed.),  pages 
711,  723),  where  it  was  argued  that  bribery,  treating,  and  undue  influ- 
ence were  not  disqualifications  at  the  common  law,  and  that  the  act  of 
17  and  18  Vict.,  chap.  102,  repealed  all  the  earlier  acts  making  them  a 
disqualification,  and  itself  only  made  these  acts  a  disqualification  by  the 
thirty-sixth  section,  *' after  they  had  been  found  guilty  of  the  acts  by  an 
election  committee,"  the  court,  taking  a  different  view,  gave  the  opinion^ 
not  that  the  common  law  made  these  acts  a  disqualification,  but  that,  to 
quote  from  the  opinion  of  the  judge  announcing  the  decision  of  the 
court — 

The  true  construction  of  the  statute  itself  is  that  the  commission  of  any  of  these 
offenses  ipeo  facto  disqualifies  the  candidate  from  heing  elected,  or  annihilates  hi» 
status  as  a  candidate. 

The  theory  of  the  English  cases  is  that  a  candidate  is  for  the  partieu- 
lar  election  in  which  the  candidate  or  his  authorized  agent  violates  the 
disqualifying  statutes  he  becomes  ineligible  to  an  election.  No  sucb. 
rule  obtains  under  the  Constitution  and  laws  of  the  United  States  as  to 
Hepresentatives  in  Congress. 
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An  examiuation  of  all  the  cases  cited  iu  Rogers,  Douglas,  and  other 
English  authorities  where  a  member  of  Parliament  has  been  unseated 
for  bribery,  treating,  &c.,  by  himself  or  his  agents,  where  the  votes  thus 
affected  were  less  iu  uuml)er  than  his  majority,  will  show  that  in  every 
case  the  decision  rests  upon  special  English  statutes,  with  which  we 
have  nothing  to  do. 

Bribery  in  procuring  an  office  is  made  a  disqualification  for  holding 
the  office  by  the  constitutions  of  the  States  of  Massachusetts,  ^ew 
Hampshire,  Vermont,  Rhode  Island,  Maryland,  Missouri,  Arkansas, 
Texas,  California,  and  Florida. 

Bribed  votes  should  undoubtedly  be  rejected,  but  unless  they  are 
numerous  enough  to  change  the  majority,  the  candidate  receiving  the 
majority  should  be  declared  elected.     (See  3  Arch.  Cr.  Pro.,  470*-570'^) 

It  is  said  that  in  some  of  the  States  in  this  country  where  bribery  in 
elections  is  made  by  constitutional  provision  a  disqualification  to  hold 
an  office,  and  bribery  is  proved  against  the  candidate  receiving  the 
highest  vote,  the  election  should  be  declared  void,  even  though  the 
bribery  did  not  affect  the  result.     (Cush.,  sections  190,191.) 

In  some  of  the  States  it  is  held  that  prior  conviction  of  the  disqualify- 
ing crime  is  necessary  before  such  a  rule  can  be  applied  by  a  legislative 
assembly.  It  is  not  admitted  that  either  the  organic  act  of  a  State  or 
its  legislature  can  prescribe  disqualifications  of  any  kind  for  a  member 
of  the  House  of  Representatives  of  the  United  States,  but  it  may  be 
proper  to  state  here  that  theconstitution  of  Minnesota  (section  15,  arti- 
cle 4)  gives  full  power  to  the  legislature  of  that  State  to  render  ineligible 
to  hold  office  any  person  guilty  of  crime,  and  that  legislature  has  not 
made  bribery  of  voters  a  disqualification  to  hold  office,  but  it  has  only 
made  it  a  misdemeanor,  punishable  by  fine  and  imprisonment  in  the 
county  jail.     (Stat.  Minn.  1878,  page  5,  section  60.) 

It  may  be  observed  that  under  no  provision  of  the  Constitution  of  the 
United  States  does  crime  committed  by  a  member  in  his  election  dis- 
qualify him  from  taking  and  holding  his  seat. 

The  reason  for  the  English  rule  wholly  fails  in  the  case  of  a  member 
of  the  House  of  Representatives. 

Justice  Johnson,  of  the  Supreme  Court  of  the  United  States,  in  an 
early  case,  in  speaking  of  distinctions  between  American  and  English 
legislative  bodies,  said : 

Aiuerican  legislative  bodies  have  never  poshessed  or  preteuded  to  the  omuipotence 
which  constitutes  the  leading  feature  iu  the  legislative  assembly  of  Great  Britain, 
and  which  may  have  led  occasionally  to  the  exercise  of  caprice,  under  the  specious 
appearance  of  merited  resentment.     (6  Wheaton,  *231.) 

No  case  has  been  found  in  this  country  where  any  such  rule  (in  the 
absence  of  an  express  constitutional  provision)  as  is  claimed  to  exist  in 
England  has  obtained  in  the  House  of  Representatives  of  the  United 
States,  or  in  any  of  the  States  of  this  Union,  but  there  are  a  number  of 
cases,  as  already  appears,  where  the  rule  is  entirely  disregarded. 

McCrary  in  his  excellent  work  on  "  American  Lawof  Electiom^^  does 
not  refer  to  or  recognize  any  such  rule,  but  all  through  his  work  it  is 
taken  for  granted  that  no  such  rule  has  ever  had  any  application  to  a 
contest  in  the  House  of  Representatives  of  the  United  States. 

It  is  true  the  Constitution  of  the  United  States  makes  ^^  each  house 
the  judge  of  the  elections,  returyts,  and  qualifications  of  its  own  members.^ 
(Article  I,  section  5), 

In  judging  of  the  election  of  a  member,  the  House  deals  alone  with  the 
question  of  the  number  of  votes  the  member  received,  and  if  it  appears 
that  he  ha^  a  majority  of  the  votes  cast,  excluding  all  illegal  and  void 
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votes  cast,  and  a  full  and  fair  election  has  been  held  by  which  such  ma- 
jority has  been  obtained,  or  at  least  the  majority  would  not  have  been 
affected  by  any  unfairness  or  im[>roper  practices  in  the  election,  then 
the  conclusion  is  irresistible  that  such  member  has  been  duly  elected. 

In  judging  of  the  returns  of  its  members,  the  House  deals  with  the 
formal  returns,  at  least  preliminarily,  on  which  a  member  is  expected  to 
be  admitted  to  a  seat  in  the  tirst  instan(»e. 

In  judging  of  the  qiialifix^ations  of  a  member,  neither  the  question  of 
election  nor  returns  is  iuvolved.  The  qualifications  of  a  member  of  the 
House  of  Representatives  are  fixed  by  the  Constitution  of  the  United 
States,  as  follows : 

No  perHoii  shall  be  a  Representative  who  shall  not  have  attained  the  ace  of  twenty- 
five  years,  and  been  seven  years  a  citizen  of  the  United  States,  and  who  shall  not^ 
when  elected,  be  an  inhabitant  of  that  State  in  which  he  shall  be  chosen.  (Article  I, 
section  2). 

Of  these  prescribed  qualifications  the  House  is  the  exclusive  and  final 
judge. 

If  before  a  i)erson  has  been  sworn  in  and  taken  his  seat  the  House 
were  to  decide  that  he  did  not  possess  the  constitutional  qualifications, 
he  could  not  be  admitted  to  a  seat.  Even  if  sworn  in  as  a  member  it 
would  probably  not  require  an  expulsion  to  vacate  his  seat  if  the  House 
were  to  adjudge  him  without  requisite  constitutional  qualifications  en- 
titled to  hold  a  seat. 

The  power  to  expel  a  member  is  given  to  meet  cases  of  members  ad- 
mitted to  seats  who  would,  under  the  Constitution,  be  qualified  to  sit, 
but  for  other  than  constitutional  causes  would  be  disqualified  or  un- 
worthy to  be  a  member  of  the  legislative  body  in  the  judgment  of  two- 
thirds  of  the  House.     (Article  I,  section  5.) 

The  Committee  on  Elections,  under  the  rules  of  the  House,  have  only 
jurisdiction  to  consider  such  petitions,  &c.,  touching  elections  and  re- 
turns as  shall  come  into  question.  Such  has  been  the  rule  of  the  House 
since  November  13,  1789. 

We  here  quote  the  rule  adopted  at  that  date  with  a  slight  amendment 
of  date  of  November  13,  1794: 

It  shall  be  the  duty  of  the  Committee  on  Elections  to  examine  and  report  upon  the 
certificates  of  election,  or  other  credentials,  of  the  members  returned  to  serve  in  this 
House,  and  to  take  into  their  consideration  all  such  petitions  and  other  matters  touch- 
ing eleciious  and  returns  as  shall  or  may  be  presented  or  come  into  question  and  be  re- 
ferred to  them  by  the  House.     (Con.  Manual  and  Digest  (Smith),  Kule  75.) 

Under  the  above  rule  this  case  was  referred  to  the  Committee  on  Elec- 
tions. 

It  will  be  observed  that  under  it  the  committee  is  given  no  power  to 
consider  questions  of  disqualifications  of  a  member  to  hold  his  seat  where 
it  appears  that  he  has  been  duly  elected. 

The  new  rule  of  the  House,  adopted  March  2, 1880,  relating  to  the 
powers  of  the  Committee  on  Elections,  is  as  follows: 

All  proposed  legislation  shall  be  referred  to  the  committees  named  in  the  preceding 
rule,  viz>  Subjects  relating  (H  to  the  election  of  members:  to  the  Committee  on  Elec- 
tions.    (RuleXl.) 

By  neither  the  old  nor  the  new  rules,  it  will  be  seen,  has  the  Committee 
on  Elections  any  power  except  such  as  relates  to  the  election  of  members. 

The  conclusion  is  irresistible  that  the  committee  ha«  no  right  to  re- 
port against  a  sitting  member  who,  as  in  this  ca«e,  two-thirds  of  the 
committee  find  in  effect  was  duly  elected. 
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NUMBERED   BALLOTS. 

It  is  claimed  that  in  seven  precincts  of  the  city  of  Minneapolis  the 
judges  of  election  placed  a  number  on  tlie  back  of  each  ballot  to  cor- 
respond with  the  number  of  the  voter  on  the  poll-list,  and  that  the 
purpose  of  doing-  this  was  tp  work  a  fraud  u})on  the  people,  and  to  in- 
timidate the  voter  so  as  to  require  him  to  cast  his  vote  for  the  sitting 
member.  The  ballots  were  numbered  in  these  seven  precincts  in  exact 
EWMx>rdance  with  the  ])rovision  of  the  law  of  the  State  of  Minnesota, 
^vhich  had  been  passed  about  eight  months  before  the  time  the  election 
was  held  in  the  fall  of  187S.  (See  Sessions  Laws  of  Minnesota,  1878, 
pages  133  and  134.)  An  inspection  of  this  law  will  show  that  it  was 
carefully  drawji,  and  in  all  respects  provided  for  a  secrecy  of  the  ballots 
by  the  judges  and  clerks.  A  penalty  of  a  fine  and  imprisonment  is 
imposed  upon  any  judge  or  clerk  of  election  for  disclosing  or  allowing 
to  be  disclosed  how  any  voter  voted  at  an  election.  (See  Sessions 
Laws,  page  137.) 

Prior  to  the  election  in  November,  1878,  a  judge  of  the  district  court 
of  the  State  of  Minnesota  had  declared  this  law  requiring  ballots  to  be 
numbered  by  the  officers  holding  the  election  to  be  unconstitutional,  on 
the  general  ground  that  it  was  a  violation  of  the  secrecy  of  the  ballot 
(Record,  page  74).  Since  the  election  of  1878,  and  since  this  cage  was  ar- 
gued before  the  subcommittee,  a  decision  has  be^n  rendered  by  the 
supreme  court  of  the  State  of  Minnesota,  holding  this  law  to  be  uncon- 
stitutional. Your  committee  need  not,  for  the  purposes  of  this  case,  turn 
iside  to  consider  whether  this  law  is  unconstitutional  or  not,  and  it  may 
be  reganied,  so  far  as  the  election  of  State,  county,  and  municipal  offi- 
cers in  the  State  of  Minnesota  are  concerned,  as  unconstitutional.  But 
we  hold,  first,  that  in  so  far  as  this  law  related  to  the  judges  of  the  elec- 
Aou  in  the  election  of  a  member  of  the  House  of  Representatives  of  the 
Pnited  States,  it  was  constitutional ;  and,  second,  whether  it  is  to  be 
regarded  as  constitutional  or  not  constitutional,  the  numbering  of  the 
ballots  affords  no  reason,  in  the  light  of  the  law  and  the  precedents,  for 
[Ejecting  the  vote  as  cast.  The  legislature  of  a  State  does  not  acquire 
,ts  right  or  power  to  make  a  law  regulating  the  manner  of  holding  elec- 
ions  for  Representatives  in  Congress  from  the  constitution  of  the  St.ate, 
ant  this  right  and  power  is  derived  exclusively  from  the  Constitution  of 
Aie  United  States.  Section  4,  Article  I,  of  the  Constitution  of  the  United 
States  is  as  follows : 

The  times,  places,  and  manner  of  holding  elections  for  Senators  and  Representa- 
;ive8  shall  be  prescribed  in  eacli  State  by  the  legislature  thereof;  but  the  Congress 
may  at  any  time  by  law  make  or  alter  such  regulations,  except  as  to  the  places  of 
:hoosing  Senators. 

This  provision  of  the  Constitution  of  the  United  States  has  been  under 
consideration  in  a  very  recent  case  in  the  Supreme  Court  of  the  United 
States  (ex-parte  Seibold  et  al.). 

An  examination  of  the  opinions  delivered  by  Judges  Bradley  and 
Field,  the  former  for  the  majority  of  the  court  and  the  latter  for  the  twa 
dissenting  judges,  will  show  that  on  the  question  of  the  derivation  of  the 
power  of  the  legislature  to  make  laws  regulating  the  manner  of  holding 
elections  for  members  of  Congress,  all  the  judges  agree  that  the  legisla- 
ture obtains  its  power  from,  and  solely  from,  the  provision  of  the  Oon- 
jtitution  just  quoted.  The  State  legislature  is  not  responsible  to  the 
3tate,  nor  controlled  by  the  State  constitution,  in  its  action  in  regard  to 
the  manner  of  holding  Federal  elections.  In  case  of  a  conflict  between 
the  act  of  a  legislature  and  the  constitution  of  the  State  in  matters 
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purely  of  a  Federal  character,  the  act  of  the  legislature  will  prevail, 
provided  it  is  not  in  conflict  witb  the  Constitution  of  the  United  States. 
This  point  was  distinctly  decided  in  the  contested  election  case  of  Bald* 
win  V8.  Trowbridge  (Contested  Election  Cases  in  Congress,  1865  to  1871, 
page  46). 
The  syllabus  of  that  case  reads  as  follows : 

Where  there  in  a  conflict  of  authority  between  the  constitution  and  legislature  of  » 
State  in  regard  to  fixing  the  place  of  election?,  the  power  of  the  legislature  is  para- 
mount. 

The  case  arose  over  the  constitutionality  of  an  act  of  the  legislature 
of  the  State  of  Michigan,  passed  February  6,  1864,  which  undertook  to 
give  to  Michigan  soldiers,  while  in  the  service  of  the  United  States 
during  the  late  war,  the  right  to  vote  at  all  elections  authorized  by  law, 
whether  at  the  time  of  voting  they  were  within  the  limits  of  the  State  of 
Michigan  or  not.  The  constitution  of  the  State  of  Michigan  in  expresa 
terms  required  the  electors  to  reside  in  the  State  three  months  and  in  the 
township  or  ward  in  which  they  offered  to  vote  ten  days  next  preceding 
such  election.  The  act  of  the  legislature  was  declared  by  the  Michigan 
courts  unconstitutional,  and  yet  Mr.  Trowbridge,  the  sitting  member  in 
that  ca^e,  was  allowed  to  retain  his  seat,  although  he  was  elected  by  the 
vote  of  soldiers  who  were  absent  from  the  State,  and  who  voted  in  ac- 
cordance with  the  act  named.  The  committee  in  that  case  reported,  and 
the  House  sustained  its  report,  that  the  law  was  constitutional  in  so 
far  as  it  provided  qualitications  of  electors  who  voted  for  members  of 
the  House  of  Representatives  of  the  United  States. 

Little  need  be  said  in  view  of  the  decisions  of  the  court  and  of  the 
House  of  Representatives  to  enforce  this  view.  The  power  of  the  legis- 
lature, being  derived  directly  from  the  Constitution  of  the  United  States, 
to  regulate  the  manner  of  holding  elections  for  members  of  the  House 
of  Representatives  can  in  no  sense  be  controlled  or  limited  by  the  con- 
stitution of  the  State.  And  there  is  no  limit  placed  on  the  power  of  the 
legislature  by  the  Constitution  of  the  United  States  as  to  the  manner 
of  holding  elections  for  Representatives.  (SeeMcCrary's  Law  of  Elec- 
tions, sections  109,  110,  111,  112). 

There  is  an  unbroken  line  of  decisions,  however,  which  are  to  the 
effect  that  notwithstanding  ballots  are  numbered  in  the  absence  of  or 
in  violation  of  law,  they  are  still  to  be  counted.  McCrary,  in  his  Law 
of  Elections  (section  312),  lays  down  the  rule  thus : 

Where  the  statute  makes  it  a  misdemeanor  for  the  officer  of  election  to  place  any 
nnmher  or  mark  on  the  ballot  of  the  voter,  bnt  does  not  declare  that  ballots  so  marked 
or  numbered  by  such  officer  shall  be  rejected,  the  true  rule  is  to  receive  and  count 
them.  To  reject  such  ballots  would  be  to  establish  a  rule  under  which  an  officer  of 
An  election  could  destroy  the  effect  of  a  ballot  cast  in  good  faith  by  a  legal  voter  by 
placing  a  number  or  mark  upon  it. 

The  direct  question  came  up  in  the  Forty-second  Congress  in  the  con- 
test of  Giddings  vs.  Clark  (House  Contested  Election  Cases,  1871  to 
1876,  page  91),  from  the  thirtl  district  of  Texas.  It  appeared  in  that 
<5ase  that  the  tickets  were  marked  with  numbers,  contrary  to  the  statute 
of  the  State  of  Texas,  which  statute  made  it  a  misdemeanor  for  any 
judge  of  election  to  place  any  number  or  mark  upon  the  vote  of  any 
voter,  but  which  statute  did  not  declare  that  the  vote  of  a  legally  quali- 
fied voter  should  be  rejected  because  his  ballot  was  marked  by  the 
judges.  The  committee  of  the  House  in  that  case  was  unanimous  ia 
holding  that  ballots  thus  numbered,  although  in  violation  of  the  direct 
terms  of  the  statute  of  the  State  of  Texas,  should  still  be  counted.  The 
report  was  drawn  by  the  Hon.  George  W.  McCrary,  the  author  of  the 
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valuable  work  on  American  Law  of  Elections,  and  it  was  concurred  in 
by  all  the  members,  both  Republican  and  Democratic.  On  that  report 
Mr.  Giddings,  the  contestant,  a  Democrat,  was  pven  his  seat,  and  the 
Republican  was  unseated.     We  quote  from  that  report : 

We  would  not  be  inclined  to  pnt  a  construction  upon  this  statute  which  would 
enable  an  officer  of  election  to  (lestroy  the  effect  of  a  ballot  cast  in  good  faith  of  a  legal 
voter  by  pbK'in;jj  a  number  or  mark  on  it.  A  ballot  may  thus  be  marked  or  numbered 
without  the  knowletlge  or  consent  of  the  voter,  and  it  would  be  manifestly  unjust 
that  he  should  be  in  this  way  deprived  of  his  vote.  We  think  it  plain  that,  inasmuch 
as  the  statute  fixes  the  penalty  tor  marking  a  ballot,  and  does  not  expressly  declare 
that  a  marked  ballot  should  be  thrown  out,  the  board  erred  in  rt^jectiug  the  vote 
of  this  county  upon  this  ground. 

The  same  question  is  directly  made  in  the  case  of  McKenzie  vs,  Brax- 
ton, Forty-second  ('ongress,  Contested  Election  Cases,  1871  to  1870,  pages 
19  to  25.  The  report  of  th(».  committee  in  this  case  was  unanimous,  and 
in  favor  of  counting  the  numbered  ballots.  This  was  a  Virginia  case. 
There  had  been  a  statute  in  Virginia  requiring  ballots  to  be  numbered, 
but  a  short  time  prior  to  the  election  which  gave  rise  to  the  contest 
this  provision  was  repealed.  But,  notwithstanding  the  repeal,  certain 
ballots  were  numbered.  The  majority  of  the  Election  Committee  of  this 
House  in  the  Forty-fifth  Congress  decided  to  count  ballots  numbered  in 
violation  of  law.     (Finley  r.v.  Bisbee,  lieport  95,  page  28,  by  Mr.  Cobb.) 

Many  States  in  the  Union  require  ballots  to  be  numbered — some  by 
constitutional  i)rovision.  Pennsylvania,  Kentucky,  and  Georgia  are 
examples  where  ballots  are  required  to  be  numbered  by  the  organic 
law  of  the  State,  and  it  seems  to  be  for  the  purpose  of  enabling,  in  case 
of  a  contest,  the  true  result  to  be  ascertained,  and  also  for  the  purpose 
for  preventing  frauds  and  ballot-box  stuffing.  Many  persons  believe 
that  the  greater  the  publicity  of  the  vote  the  more  clear  and  honest  will 
be  the  expression  of  the  will  of  the  people.  In  some  States  voting  i^tra 
voce  has  been  successfully  tried.  The  people  of  Virginia,  from  before 
the  time  of  the  Declaration  of  Independence  (June  29, 1776)  and  during 
our  constitutional  government  ux>  to  the  rebellion,  voted  uniformly 
mva  voce.  George  Washington,  John  Randolph  of  Roanoke,  and  all  of 
the  distinguished  men  of  Virginia  were  ardent  advocates  of  this  mode 
of  expressing  the  will  of  the  people.  The  people  of  the  State  of  Ken- 
tucky now  vote  at  all  elections  i?ira  i7oce,  save  for  members  of  Congress, 
which  is  regulated  by  United  States  statutes,  and  it  is  understood  to  be 
universally  approved  by  the  people  of  that  State,  and  this  after  it  has 
been  tried  for  many  years.  Ballots  are  required  to  be  numbered  in  the 
State  of  Illinois. 

Members  of  the  committee  claim  that  the  bajlots  were  numbered  in  the 
precincts  named  as  a  mode  of  intimidating  voters.  This  rises  almost  to 
the  dignity  of  a  slander  on  a  large  class  of  workingmen  and  others,  who 
are  usually  the  most  independent  of  voters.  It  charges  them  with  moral 
cowanlice.  The  men  who  desire  to  resort  to  treachery  in  pretending, 
for  bribery  or  other  cause,  to  support  one  candidate,  and  then  vote  for 
another  maj^,  under  some  circumstances  be  inconvenienced  by  the 
numbering  of  the  ballots.  How  many  men  are  there  in  any  community 
who  want  to  deny  their  own  manhood  by  saying  they  do  not  wish  any 
person  to  know  for  whom  or  for  what  principle  they  have  voted!  Such 
persons  can  have  no  moral  or  other  real  influence  in  society,  and  they 
cannot  commmand  their  own  or  their  neighbors'  respect.  The  fact  is, 
there  is  rarely  to  be  found  in  any  community  a  single  man  who  has  not 
for  weeks  or  months  openly  avowed  his  purpose  to  support  certain  can- 
didates representing  the  leading  issues  of  the  campaign.    We  are  not 
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liowever,  disposed  to  condemn  the  secrexjy  of  the  ballot.  It  may  be  in 
certain  cases  a  protection  to  the  electors.  The  facts  in  this  case  afibrd 
no  pretense  for  rejecting  the  vote  in  the  precincts  where  the  ballots 
were  numbered. 

There  is  not  an  iota  of  testimony  in  the  whole  record  which  it  can  be 
pretended  tends  to  show  that  one  of  the  electors  in  such  precincts  was 
influenced  by  reason  of  the  ballots  being  numbered.  The  industry  of 
contestant  would  have  discovered  some  such  evidence  if  the  fact  existed. 
The  testimony  does  show  that  one  eccentric  or  cowardly  man,  a  lawyer 
(Kobinson),  refused  at  the  polls  to  vote  because  the  judges  proposed  to 
number  the  ballot  (pages  135, 137-138).  This  man  disclosed  the  fact  that 
he  was  a  sort  of  Democrat,  and  that  he  did  not  want  any  person  to 
know  for  whom  he  voted.  The  conclusion  from  his  testimony  is  irre- 
sistible that  he  wanted  to  maintain  his  standing  as  a  Democrat  and  at 
the  same  time  vote  for  Mr.  Washburn,  and  that  by  this  means  Mr. 
Washburn  lost  the  vote  of  one  cowardly  lawyer.  Here  are  two  exceq»t8 
from  his  testimony,  and  further  comment  is  unnecessary: 

Q.  Are  yon  a  Republican  or  Democrat? — A.  I  have  always  acted  with  the  Demo- 
crats, except  that  I  do  not  vote  early  and  often.     I  am  always  satisfied  with  one  vote. 

Q.  Were  you  a  partisan  of  Mr.  Ignatius  Donnelly  ? — A.  I  decline  to  answer,  only  to 
state  that  I  am  partisan  to  no  one.  I  desire  to  vote  independently,  and  that  was  my 
objection  to  numberinfj:  my  ballot. 

No  other  man  save  Mr.  Robinson  even  asked  the  judges  of  election  to 
refrain  from  numbering  his  ballot.  The  testimony  discloses  that  one  man 
onlyremained  from  the  polls  for  the  alleged  reason  that  ballot*  were  being 
numbered,  and  it  would  seem  that  this  man,  desiring  to  give  some  reason 
why  he  did  not  vote,  offered  this  by  way  of  an  excuse  a^  an  after- thought 
It  does  not  appear  that  he  complained  on  the  day  of  election  of  the  num- 
bering of  the  ballots.  Save  these  two  persons  there  could  not  be  found 
among  the  about  twenty-eight  hundred  voters  who  voted  in  the  seven 
precincts  where  ballots  were  numbered  any  person  who  would  even  pro- 
fess that  numbering  the  ballots  had  influenced  him  not  to  vote  or  as  to 
how  he  voted.  This  is  as  it  would  be  expected,  when  we  recollect  the 
true  and  real  character  of  an  American  citizen,  especially'  such  as  resides 
in  the  progressive  State  of  Minnesota  and  other  States  of  the  great 
West.  It  must  be  observed  that  the  contestant  does  not  ask  to  be  cred- 
ited with  votes  not  cast  for  him  by  reason  of  the  ballots  being  numbered, 
but  asks  that  all  the  votes  cast  in  the  seven  precincts  where  ballots  were 
numbered  should  be  rejected,  and  the  voters  of  these  seven  precincts  to- 
tally disfranchised.  In  the  eflFort  of  contestant  to  prove  that  persons^ 
had  been  influenced  on  account  of  the  numbering  of  the  ballots,  he 
proved  that  most  of  the  witnesses  who  voted  did  not  know  whether  the 
ballots  had  or  had  not  been  numbered,  and  it  is  to  be  presumed  that 
few,  if  any,  of  the  voters,  save  the  ofl&cers  of  election,  in  fact  knew  that 
their  ballots  were  being  numbered. 

Ballots  were  numbered  in  the  first  and  second  precincts  of  the  second 
ward;  in  the  first,  second,  and  third  precincts  of  the  fourth  ward;  aud 
in  the  first  and  third  precincts  of  the  sixth  ward  of  Minneapolis,  and  in 
no  others  in  the  district. 

W.  D.  Hanagan  (page  185),  when  asked,  said  he  did  not  know  whether 
the  ballots  in  his  precinct  were  numbered  or  not,  although  he  was  a 
swift  witness  for  the  contestant.  He  was  at  another  precinct  beside* 
his  own  for  several  hours  on  the  day  of  the  election,  during  which  time 
he  did  not  find  out  whether  the  ballots  there  were  being  numbered  or 
not. 

Here  are  a  couple  of  questions  put  to  this  witness,  and  his  answers: 
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Q.  Where  were  you  during  election  day? — A.  From  nine  o^clook  to  about  two  and 
»  half  or  three  o'clock  in  the  afternoon  I  was  at  the  first  precinct  of  the  fourth  ward. 
Then  I  went  u])  to  the  first  precinct  of  the  fifth  ward  and  voted,  and  remained  there 
mtil  the  close  of  the  polls. 

Q.  Were  the  ballots  cast  in  the  first  precinct  of  the  fourth  ward  numbered? — A.  I 
lo  not  know  (]»ajje  187). 

Thi.s  is  tlie  testimoiiy  of  one  of  the  contestant's  witnesses.  William 
Qrinishaw,  who  lived  in  the  second  precinct  of  tbe  fourth  ward,  and 
who  was  active  there  on  election  day,  says  that  he  was  not  positive  that 
the  ballots  were  numbered  by  the  judges  (pages  155  and  181).  The  wit- 
ness swears  that  he  is  uncertain  whether  the  ballots  were,  numbered  in 
tbe  first  i)recinct  of  the  fourth  ward. 

The  witness  Gonier,  of  the  first  i)recinct,  sixth  ward,  who  peddled 
tickets  there  for  candidates,  is  asked,  *' Were  the  ballots  numbered  in 
your  precinct!"  and  t^  this  he  answers,  ''I  do  not  know"  (page  206). 

There  is  other  testimony  of  the  contestant's  witnesses  of  the  same 
kind.  Had  there  been  complaint  at  all  abont  the  numbering  of  the 
ballots  there  would  have  been  no  person  about  the  polls  who  was  ignor- 
ant about  it.  But  for  the  officers  of  the  election  the  fact  that  ballots 
were  numbered  at  these  precincts  could  hardly  have  been  proved.  We 
Qote  this  to  show  that  what  was  not  at  the  time  known  could  not  now 
be  held  to  have  intimidated  the  voters.  It  is  claimed  that  tbe  ballots 
were  numbered  as  a  part  of  a  scheme  to  intimidate  voters.  The  fact 
appears  to  be  that  all  the  papers  supinorting  Washburn  published  the 
statement  that  the  ballots  would  not  be  numbered  as  the  law  requires, 
and  it  was  at  the  instance,  in  some  cases,  of  Democrats  that  they  were 
numbered  (pages  136, 176).  The  ballots  were  not,  as  appears  by  the  tes- 
timony, numbered  with  any  view  of  intimidating  voters,  nor  were  they 
numbered,  as  claimed,  in  violation  of  a  x>rofessed  agreement  by  the 
judges  of  election  in  Minneapolis.  It  is  true  there  was  a  meeting  to 
consult  about  the  matter,  at  which  the  majority  of  the  election  judges 
present  expressed  the  opinion  that  ballots  should  not  or  need  not  be 
numbered.  The  following  is  the  testimony  of  B.  F.  Nelson  as  to  this 
meeting  (page  174): 

Q.  Did  you  attend  the  meeting  of  the  judges  of  election  of  this  city  held  shortly 
before  said  election  to  decide  whether  or  not  the  ballots  should  be  numbered  at  the 
election  ?  If  so,  state  when  the  meeting  was  held  and  what  occurred. — A.  I  did 
atteu<l  the  meeting ;  it  was  held  in  the  council  room,  in  the  city  hall  building. 
Opinions  were  given  that  it  might  be  proper  and  lawful  to  number  the  ballot-s. 
Tnese  opinions  were  given  by  attorneys  called  in  for  that  purpose;  by  other  judges, 
that  it  was  ueccHsary  to  number  them.  Some  judges  decided  not  to  have  them  num- 
bered at  their  precincts.  The  city  attorney,  William  Lochren,  informed  us  one  of  our 
judges  had  decided  that  it  was  unconstitutional  to  number  tlie  ballot-s.  V^e  did  not 
agree  in  that  meeting  whether  to  number  the  ballots  or  not.  There  was  a  motion 
or  H'solution  otfered,  but  before  the  vote  was  taken  it  was  understood  that  that  mo- 
tion was  not  binding  on  the  judges.  It  was  simply  taken  to  get  the  sense  of  the  meet- 
ing. I  don't  rem«'mber  how  the  vote  stood.  It  is  my  impression  that  the  vote  stood 
in  favur  of  numbering  the  ballotn. 

Another  one  of  the  judges  testifies  as  follows  (page  143): 

Q.  I>id  you  attend  a  meeting  of  the  judges  of  election  of  this  city  held  shortly  be- 
fore said  election  to  decide  whether  or  not  the  ballots  should  Iw  numbered  at  the 
election?  If  so,  state  what  occurred. — A.  I  was  present  at  such  a  meeting  at  the 
council  chamber  in  the  city  hall.  There  was  a  discussion,  pro  and  con,  as  to  whether 
the  ballots  should  be  numbered  or  not  numbered.  Some  thought  that  the  law  in 
reference  to  numbering  was  unconstitutional,  but  that  the  supreme  court  of  the  State 
ha<l  not  declared  the  law  as  such :  and  other  of  the  judges  thought,  as  long  as  it  was 
not  declared  unconstitutional  by  the  supreme  court  of  the  State,  that  the  law  ought 
to  be  obeyed  and  followed;  and  after  somewhat  discussion  of  this  kind  there  was  an 
informal  vote  taken  by  the  judges ;  there  were  about  thirteen  or  fifteen  votes  in  the 
affirmative  and  eight  or  ten  in  the  negative.  I  mean  there  was  thirteen  or  fifteen 
in  favor  of  not  numbering  the  ballots  and  eight  or  ten  in  favor  of  numbering, 


500  DIGEST    OF    ELECTION    CASES. 

aud  I  voted  with  those  who  were  in  favor  otniiiuberiu*^  ballots,  because  the  law  pro- 
scribed it. 

Q.  Were  the  ballots  deposited  in  tho  ballot-box  in  your  precinct  at  said  general 
election  held  November  5.  1H7H,  identifiejl  by  ])lacing  on  the  bark  of  the  same  a  nnm- 
ber  rorrespondiu<j  with  the  number  set  opposite  th^  name  of  the  voter  on  the  poll- 
lists? — A.  Well,  the  judge  of  election  received  each  ballot  in  j)rosence  of  the  othef 
Judges  and  the  clerks,  and  called  out  the  name  of  the  voter,  which  was  taken  down 
by  the  clerk  and  numbered,  aud  the  same  number  was  written  on  the  back  of  the  bal- 
lots; that  is  the  way  it  occurre<l ;  and  after  it  was  numbered  it  was,  in  the  presence 
of  all  the  judges  and  clerks,  deposited  in  the  ballot-box.  There  were  no  exceptions  to 
this  rule. 

eTobii  Ilintou,  a  judge  of  the  election,  testitied  on  the  .same  subject 
(page  177) : 

Q.  Did  you  attend  a  meeting  of  the  judges  of  election  of  this  city,  held  shortly 
before  said  election,  to  decide  whether  or  not  the  ballots  shouhl  be  numbered  at  the 
election  ?  If  so,  state  when  tht^  meeting  was  held  aud  what  occurred. — A.  I  attended 
the  meeting;  the  (juestion  was  discussed.  An  opinion  was  given  by  Mr.  Lochreu,  the 
city  attorney  ;  his  opiui<m  was  that  it  was  unconstitutional  to  number  the  votes,  and 
a  vote  was  taken  by  the  judges  present;  it  resulted  in  a  decision  to  discontinue  the 
practice  of  numbering  the  votes.  After  that  vote  was  taken  there  was  a  dis-sejitiue 
voice,  Mr.  Daniel  Basset t ;  and  the  general  understanding  wa-s  that  the  judges  should 
use  their  own  judgment  as  to  numbering  of  the  ballots  in  their  several  precincts  or 
"wards.  The  meeting  was  held  in  the  council  chamber:  it  was  in  the  afternoon  before 
election,  if  my  memory  serves  me  right. 

J.  H.  Conkey,  also  one  ofthe  judges,  in  speaking  of  the  meeting  of  the 
€lecti«>n  judges  to  consult  on  the  subject  of  numbering  the  ballots,  says 
'  (page  198) : 

Q.  Did  you  attend  a  meeting  of  the  judges  of  election  of  this  city,  held  shortly 
"betore  said  election,  to  decide  whether  or  not  the  ballots  should  be  numbered  ?  If  so, 
state  where  the  meeting  was  held,  and  what  occurred. — A.  It  was  held  at  the  council 
chamber  in  the  city  hall;  I  attended  this  meeting;  the  matter  was  talked  over  there, 
and  it  was  left  to  the  optitm  of  the  judges  after  counseling  the  city  attorney.  The  city 
attorney  gave  the  opinion  that  eiilier  way  would  not  invalidate  the  election  ;  I  thint 
he  said  that  there  had  been  a  decision  rendered  in  Ramsey  County  that  it  was  uncon- 
stitutional to  number  ballots.    I  don't  remember  whether  a  vote  was  taken  or  not. 

The  last  witness  discloses  the  fact  that  legal  counsel  gave  the  opinion 
that  to  number  the  ballots  would  not  invalidate  them,  and  on  this  opin- 
ion some  of  the  judges  acted  rather  than  perform  their  duty  in  express 
violation  of  the  terms  of  the  recent  law  of  the  State  of  Minnesota. 

The  testimony  of  Daniel  Bjissett,  a  Democrat,  and  one  of  the  judges, 
should  also  be  read  (page  134). 

But  for  the  importance  attached  to  the  meeting  of  election  judges  by 
the  contestant  and  certain  members  of  the  committee  no  attention  would 
be  given  to  it  here.  The  meeting  was  an  informal  one  and  solely  for  the 
purpose  of  consultation,  and  wjus  not  intended  and  could  not  have  been 
intended  to  bind  any  of  the  judges  when  ihey  came  to  perform  their 
'Official  duties.  The  truth  is  that  the  judges  of  election  had  to  decide  be- 
tween following  a  plain  requirement  of  the  law  or  disregarding  it.  Some 
of  them,  under  the  advice  they  had,  concluded  to  obey  the  law,  notwith- 
standing the  decision  of  the  inferior  court  that  it  was  unconstitutional. 

It  is  further  claimed  that  the  numbering  of  the  ballots  in  seven  pre- 
cincts of  the  city  of  Minneapolis  was  done  in  pursuance  of  a  purpose  to 
intimidate  the  Workingmen,  who  are  said  to  have  lived  chiefly  in  these 
precincts.  There  is  no  truth  in  the  statement  that  the  workingmen  re- 
sided in  these  precincts.  The  record  furnishes  no  such  evidence.  Ifcia 
hardly  proper  to  refer  to  the  fact  that  the  contestant  in  his  desperation 
does  make  such  a  statement  in  his  brief.  But  in  the  argument  before 
the  sub-committee  this  was  emphatically  denied,  and  it  is  still  denied 
on  the  authority  of  persons  residing  in  that  city,  including  the  mayor 
and  others,  who  have  forwarded  affidavits  to  show  that  such  unsupported 
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Rtatements  were  wholly  uiitnic.  One  witness  (Grimshaw),  referred  to 
by  members  of  the  committee,  does  say  that  a  large  number  of  working- 
men  resided  in  the  second  precinct  of  the  fourth  ward,  a  precinct  in 
which  the  ballots  were  numbered;  but  this  witness  utterly  disproves 
the  (iliarge  that  these  workingmen  were  intimidated.  On  the  contrary, 
he  makes  it  quite  certain  that  in  this  precinct  and  ward  the  workings 
men  did  not  want  to  vote  for  J)onneUy.  The  vote  stood  in  that  ward, 
according  to  his  statement,  57  for  Donnelly  and  357  for  Washburn.  Here 
is  a  statement  of  this  witness  on  this  subject  in  full  (page  181): 

A.  I  believe  that  I  have  before  stated  that  I  was  not  acqnahited  in  my  entire  ward ; 
neitberani  1 ;  but  will  »ay  that  intbo  Hecoiid  precinct,  fourth  ward,  the  one  in  which 
I  livt»,  then*  wan  414  votes  polled  at  the  last  election,  of  which  Ignatius  Dminelly  re- 
ceived 57.  I  believe  I  am  acquniuted  with  all  of  these  men — will  not  say  all — and 
know  of  none  that  is  not  a  workiugman.  I  am  rather  well  a<*quaiuted  in  the  city, 
having  lived  here  nineteen  years, and  believe  that  a  large  majority  of  workingmen 
voted  for  W.  D.  Washburn. 

It  is  true  that  there  was  great  activity  in  the  city  of  Minneapolis  im- 
mediately prior  to  and  on  election  day.  There  was  undoubtedly  a 
rivalry  between  the  cities  of  Minneapolis  and  Saint  Paul  which  led  to 
an  increased  vote  doubtless  for  Donnelly  in  the  city  of  Saint  Paul  and 
a  largely  increased  vote  in  the  city  of  Minneapolis  for  Mr.  Washburn. 
Minneai)olis  was  Mr.  Washburn's  home;  he  had  done  much  to  build  it 
up,  to  advance  its  interest,  and  to  provide  work  for  its  inhabitants.  He 
was  a  public-spirited  man,  and  ha<l  a  just  pride  in  his  own  city.  Some 
of  the  contestant's  witnesses  declared  that  the  election  in  the  Oongres- 
Bional  fight  of  1878  pra<;tically  resulted  in  one  issue,  and  that  a  contest 
between  the  rival  cities  of  Saint  Paul  and  Minneapolis.  The  following 
is  a  question  and  answer  which  will  throw  light  on  this  question  (Ste- 
vens, page  108) : 

Q.  Was  not  the  Congressional  question  at  the  last  election  considered  of  greater 
importance  generally  than  any  other  office,  and  did  it  not  cause  more  feeling  among 
the  vot-ers  ? — A.  Kxcept  upon  a  comparatively  small  number  of  friends  of  candidates 
for  local  officers,  the  Congressional  tight,  or  so-called  contest,  for  city  supremacy,  was 
practically  the  only  issue ;  ptlitical  consideration  apparently  sank  out  of  sight,  the 
rallying  cry  being  '*  Vote  for  iVaahburn  and  AtinneapolU.  Down  irith  Saint  PauV*  The 
kattle  soofi  became  a  rout,  and  ultimately  a  panic. 

The  testimony  of  McCarthy  is  to  the  same  effect  (page  24). 

It  is  proper  to  observe  that  the  nomination  of  Donnelly  was  distaste- 
ful to  Democrats,  especially  in  Minneapolis  (page  110). 

The  election  in  Minneapolis  is  clearly  proved  to  have  been  an  orderly 
one  (page  109). 

Men  were  not  discharged,  as  has  been  claimed,  by  their  employers 
because  they  voted  for  Washburn  (118). 

In  the  conduct  of  the  election  on  election  day  Democrats  were  very 
lukewarm  in  Donnelly's  interest  (page  45).  Some  of  the  witnesses  say 
that  Donnelly's  friends  were  afflicted  with  "apathy"  (pages  140^L) 

The  only  testimony  which  tends  to  prove  that  workingmen  were 
afraid  to  vote  for  Mr.  Donnelly  on  account  of  the  fear  that  they  would 
lose  their  jobs  is  purely  hearsay,  and  entitled  to  no  consideratiou  what- 
ever. Some  of  the  witnesses  testify  that  the  workingmen  did  not  vote 
for  Mr.  Washburn,  but  that  his  majority  came  from  the  citizens  of  the 
city  of  Minneapolis  (page  113). 

Much  has  been  said  about  Mr.  Donnelly's  last  meeting  in  the  city  of 
Minneapolis.  It  is  claimed  that  his  meeting  was  interrupted,  and  in 
that  way  he  was  deprived  of  his  proper  intluence  upon  the  voters.  It 
appears  that  in  the  meeting  held  by  Donnelly  in  Minneapolis,  on  No- 
vember 2,  1878,  he  indidged  in  a  personal  tiraiie  against  Colonel  Elingy 
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a  former  member  of  Congress,  and  attacked  his  character  aud  reputa- 
tion. This  Mr.  Kiug  resented,  and  advised  Mr.  Donnelly  that  unless  he 
desisted  from  such  allusions  to  him  he  would  expose  him  in  a  way  that 
he  (Donnelly)  would  not  want.  Donnelly  held  his  meeting,  and  no 
further  interruption  took  place  (page  110). 

,  The  witness  McGurk  says  that  in  this  meeting  Donnelly  succeeded  in 
converting  quite  a  number,  and  that  the  attempt  to  break  up  the  meet- 
ing failed.    He  further  testifies  on  this  pbint  (page  114) : 

Q.  Do  you  uot  tliink  that  this  att^^inpt  was  an  advantage  to  Mr.  Donnelly  instead 
of  a  detriment? — A.  I  think  it  was,  judging  from  the  indignation  expressed  by  the 
people  at  Mr.  King  and  the  party.  Mr.  King  was  supposed  to  be  the  representative 
of  Washburn. 

Q.  Then,  in  your  opinion,  the  election,  so  far  as  it  was  affected  at  all,  was  so  affected 
in  favor  of  Mr.  Donnelly  by  the  scenes  at  this  meeting  ? — A.  Ye,s. 

All  of  the  alleged  testimony  in  the  record  on  the  subject  of  intimida- 
tion, if,  indeed,  any  of  it  could  be  called  competent  testimony,  is  so 
utterly  shadowy  that  it  does  not  deserve  a  critical  review  here. 

We  should,  in  the  consideration  of  the  charge  of  intimidation,  keep 
in  mind  the  salutary  rule  of  law,  repeatedly  affirmed  by  the  House  of 
Representatives,  that  where  it  is  alleged  that  a  large  number  of  persons 
have  been  deterred  from  voting  by  violence  or  intimidation  the  testi- 
mony of  those  persons  should  be  produced,  or  at  least  some  of  them. 
The  opinions  and  impressions  of  others  are  not  sufficient  (McCrary-s 
Election  Laws,  430-441 ;  i^orris  vs.  Handley,  42d  Congress). 

The  rule  of  law  universally  recognized  where  elections  are  held  by 
the  people  is,  that  those  who  may  have  vot^d,  and  yet  did  not  when 
they  could  have  done  so,  are  bound  by  the  result  (McOrary's  Election 
Laws,  sections  445-448;  10  Minn.,  107). 

The  attempt  on  the  part  of  members  of  the  committee  to  work  out 
some  sort  of  demonstration  from  a  comparison  of  the  votes  cast  on  dif- 
ferent years  in  the  city  of  Minneapolis  is  exceedingly  far-fetched,  aud 
hardly  deserves  notice.  To  show  the  folly  of  attempting  to  demonstrate 
anything  from  a  comparison  of  votes  on  different  years  in  the  city  of 
Minneapolis  we  insert  a  statement  showing  the  vote  on  difterent  years 
for  different  candidates,  Rei)ublican  and  Democratic,  in  both  of  the 
cities  of  Minnea])olis  and  Saint  Paul.  It  will  be  observed  from  this 
statement  that  with  a  very  light  vote  in  1879  the  Kepublican  candidate 
fot  governor  received  almost  as  great  a  majority  as  Mr.  Washburn  in 
the  city  of  Minneapolis,  and  the  Democratic  candidate  for  governor  re- 
ceived only  about  one-third  of  Donnelly's  v^ote  in  that  city  in  1878.  It 
will  also  be  observed  that  the  vote  in  the  city  of  Saint  Paul  fluctuated 
in  the  years  mentioned  in  the  statement  quite  as  much  as  in  the  city  of 
Minneapolis.    The  following  is  the  statement : 
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Statement  of  the  vote  cast  in  the  cities  of  Minneapolis  and  Saint  Paul  for  certain  oan^ 

diduieSf  and  in  the  years  below  specified. 


PilUbury.  governor,  R«pablicaD 
Burl,  moVeinor,  Democrat 


1875. 


1876. 


MinneapoliH. 


3,652 
1,041 


Hayes,  President.  Republican 

Tilden,  President,  OeuiocrHt 

Stewart,  Congress,  Republican 

HcNair,  Congresn,  Democrat ^ 

(Stewart,  a  resident  of  Saint  Paul,  and  McNair.  resident  of  Minneapolis.) 

Lei^islative  vote  in  Minneapolis,   same  vear.  was  Republican.  4,214; 

Democrat,  2,929;  in  Saint  Paul,  Republican,  2,113  ;  Democrat,  2.979. 

1877. 

Pill.-ibury ,  jjovemor ,  Republican 

Banning,  jjovemor.  Democrat 

Pillsbury  was  a  resident  of  Minneapolis,  and  Banning  of  Saint  Paul. 

A  very  light  vote  in  both  cities. 

1878. 

Washburn.  Congress,  Republic-au 

Donnelly,  ( 'ongress,  Democrat    

Same  year  Democratic  majority  for  supreme  judge  in  Stunt  Paul  was  only . .! 

On  Stat^j  ticket  (auditor) ! 

County  ticket  (sheriff) ! 

Sam<'  year  Republican  majority  in  Minneapolis  on  State  ticket  wa-s \ 

Supreme  judge '. 

County  ticket. ' 

1879.  1 

PillHbury,  governor.  Republican  , 

Rii'r,  governor,  Democrat , 

Same  year  Democratic  mi^jority  in  Saint  Paul  on  county  ticket  was • 

Same  year  Republican  mi^jority  in  Minneap<dis  on  couiity  ticket  was I 


4,149 
3,229 
3,412 

3.8«2 


3,245 
1,569 


5,  033  j 
1.565 


Saint  Paul. 


2.459 
3,116 


2.161 
2,722 
2,341 

2,814 
504 


2,566 
3,553 
2.668 
3,101 


2,867 
3,078 


1,378 

3.770 

897 

931 

268 


1,007 

2.022 

553 


1,187 


The  following  statement  shows  the  vot^  for  governor  in  1879  in  the 
election  in  the  connties  composing  the  third  Congressional  district  of 
Minnesota.     It  may  be  of  value  by  way  of  comparison. 

Third  Congressional  district,  vote  of  1879  in  said  district. 


(.•«»unty 


Aitkin  County 

Anolia  ( *ount> 

Becker  County 

Benton  County    

Bii:  Stone  County 

Cn  riton  Ctmnty 

Chicago  County 

Clay  County  

Crow  W'ing'County... 

Douglas  County 

Grant  County 

Hennepin  County 

Isanti  County. 

XanatM'c  ( 'ounty 

KittMon  Co.inty 

Lao-fiui-parle  County. 

Lake  County 

Meeker  County 

Mille  Lacs  County 


liice. 

PiUsbury.l: 

M 

1 

14 

266 

371  ; 

133 

653 

279 

191 

41 

128  ; 

64 

51  '! 

203 

6a0 

8.') 

340 

196 

295 

133 

643  ' 

44 

389 

998 

3,  744 

45 

327 

22 

79 

96 

138 

17 

591 

11 

4 

363 

870 

56 

106 

County. 


Morrison  t bounty 

Otter  Tail  County 

Pine  County 

Polk  County 

Pope  County 

Ramsey  ( 'oiinty 

Saint  Louis  County 

Sherburne  County 

StearuB  County 

Stevens  County 

Todd  County 

Traverse  County 

Wadena  County 

Washington  County 

Wilkin  County 

Wright  County 

Yellow  Medicine  ('ounty 


Rice. 


Pillflbaiy. 


492 

328 

653 

1.517 

105 

61 

338 

730 

56 

621 

q.318 

1,098 

177 

213 

166 

310 

2,  270 

913 

403 

374 

350 

573 

3 

18 

57 

321 

1,472 

1.183 

99 

196 

1,326 

1,347 

87 

722 

Total 


14,425 


20,106 


SUPPLEMENTAL  RETURNS. 


Through  an  error  of  the  secretary  of  the  State  of  Minnesota,  in  not 
furnishing  the  proper  blanks  to  the  election  officers,  there  were  a  num- 
ber of  instances  where  the  votes  polled  for  candidates  for  Congress  were 
not  returned  and  counted  by  the  county  canvassing  boards  (page  320). 
The  omission  to  make  full  returns  occurred  in  Minneapolis,  and  in 
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Stearns,  Morrison,  and  Douglas  Counties.  The  con tes tee  does  notdis* 
pute  tLe  right  of  the  contestant  to  count  the  votes  cast  in  the  counties 
of  Stearns  and  Morrison,  in  each  of  which  counties  the  contestant  re- 
ceived a  majority.  Nor  do  we  understand  that  any  serious  objectioii 
can  be  made  to  counting  the  vote  in  Leaf  Vallej'  ])recinct,  in  Douglas 
County  (page  270)  where  the  contestant  claims  to  have  received  all  the 
votes. 

Supplemental  returns  were  made  on  the  12th  day  of  November,  1878, 
by  the  election  oilicers  of  the  precincts  in  the  city  of  Minneapolis,  where 
they  had  omitted  to  make  the  returns  for  member  of  Congress  imme- 
diately after  the  election.  These  precincts  were  first  ]»recinct,  first 
ward ;  second  ]»recinct,  second  ward ;  and  third  precinct,  fourth  wai^. 
The  majority  for  Washburn  in  these  precincts  was  714  (i)ages  348,340.) 
We  see  no  valitl  objection  to  these  supplemental  returns.  They  were 
made  by  the  proper  officers  and  within  the  time  required  by  law  tocau- 
vass  and  make  returns.  The  sup})lemental  returns  from  the  three  pre- 
cincts of  Minneai)olis  were  duly  canvassed  by  the  county  canvassing 
board  (pages  348-351) ;  but  it  is  hardly  necessary  to  waste  time  in  con- 
sidering the  validity  of  these  supplemental  returns.  They  w^ere  put  m 
evidence  by  the  contestant  (pages  58-03).  The  testimony  clearly  and 
unmistakably,  independent  of  the  supplemental  returns,  sliowsthe  vote 
as  cast  for  member  of  Congress  in  these  precincts.  It  must  be  observed 
that  all  the  witnesses  w  ho  testified  on  the  subject  of  the  vote  in  these 
precincts  agree  that  the  vote  for  menjber  of  Congress  was  duly  can- 
vassed, though  not  returned. 

Asa  R.  Camp,  one  of  the  judges  of  the  election  of  the  second  precinct 
of  the  second  ward  in  the  city  of  Minneapolis,  testifies  to  the  vote  c^st 
for  Congress  in  that  ward  (page  322).  And  he  testifies  also  that  the 
supplemental  return,  as  made,  is  true  in  all  respects  (page  323). 

Isaac  McNair,  one  of  the  judges  ol  the  election  in  the  same  precinct 
and  ward,  testifies  that  the  vote  was  canvassed  by  the  judges  of  election 
for  member  of  Congress ;  and  he  also  gives  the  vote  from  recollection 
and  memorandum,  as  it  appears  by  the  supplemental  return  (pages 
323, 324). 

Thoma«  F.  Andrews,  another  one  of  the  judges  in  the  same  precinct,, 
swears  to  the  same  state  of  facts  (pages  325, 326). 

John  M.  W^illiams,  one  of  the  clerks  of  election  of  the  second  precinct 
of  the  second  wanl,  testifies  to  the  same  facts  stated  by  the  judges  of 
election  (pages  326, 327). 

Charles  Thielen,  a  judge  of  the  election  of  the  first  precinct  of  the 
first  ward  of  the  city  of  Minneapolis,  testifies  to  the  canvass  of  the  votes 
in  that  precinct  and  to  the  correctness  of  the  supplemental  return  (pages 
327, 328). 

John  Thielen,  another  one  of  the  judges  of  election  for  the  first  pre- 
cinct of  the  first  ward,  establishes  the  same  fact  (pages  328,  329). 

Michael  Lyons,  the  other  judge  of  the  election  in  the  precinct  and 
ward  just  named,  is  equally  clear  in  establishing  the  fact  that  the  sup- 
plemental return  made  for  that  precinct  and  ward  was  correct  in  giving 
the  vote  for  member  of  Congress  (pages  329-332). 

Allen  Hill,  one  of  the  judges  of  election  in  the  third  precinct  of  the 
fourth  ward,  testifies  that  the  vote  for  member  of  Congress  was  can- 
vassed, and,  by  reason  of  a  deficiency  in  the  number  of  blanks  furnished,, 
was  neglected  to  be  returned.  But  he  testifies  to  the  vote  of  that 
preeinct,  and  that  it  corresponds  with  the  supplemental  return  (pages 
332-335). 
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Frederick  Paine,  one  of  the  clerks  of  the  election  in  the  third  precicnt 
of  the  fourth  ward,  testified  to  the  canvassing  of  the  vote  and  the  ascer- 
tainment of  the  result  as  to  member  of  Congress.  He  gives  the  vote  i» 
this  precinct  for  Washburn,  566;  Donnelly,  83 ;  Stewart,  1;  and  says^ 
that  19  ballots  contained  no  vote  for  member  of  Congress.  He  says^ 
also,  that  this  vote  was  announced  on  the  night  of  the  election  pub- 
licly, and  that  it  corresponds  with  the  supplemental  return  made  by 
the  officers  of  the  election  on  the  12th  day  of  November,  1878  (]>age* 
335-33!)).  The  ])apers  on  the  following  morning  after  the  ele(;tion,  ta 
wit,  November  6,  1878,  offered  in  evidence  in  this  case,  give  the  vote  of 
this  precinct  and  ward,  as  well  as  of  others,  as  appears  by  the  sup- 
plemental return  (page  352).  One  at  least  of  these  papers,  the  Saint 
Paul  Globe,  was  published  in  the  interest  of  Mr.  Donnelly  (page  338). 
The  witness  Paine  makes  it  certain  that  the  vote  was  announced  as 
soon  as  canvassed  by  the  judges  of  election,  and  was  taken  by  the 
reporters  from  the  figures  given  as  the  result  of  the  election  in  this^ 
precinct. 

William  Cheney,  another  judge  of  the  election  in  the  third  precinct 
of  the  fourth  ward,  also  gives  the  result  of  the  canvass  and  the  election 
in  his  precinct ;  and  he  establishes  the  fact  that  the  supplemental  re- 
turns for  his  precinct  were  correct  (pages  338-342). 

Daniel  Bassett,  a  Democrat,  and  one  of  the  judges  of  election  in  the 
third  precinct  of  the  fourth  ward,  also  testifies  to  the  correctness  of  the 
vote  returned  for  members  of  Congress  in  his  precinct,  though  his 
memory  has  to  be  refreshed  by  exhibiting  to  him  an  original  paper  con- 
taining a  memorandum  of  votes,  kept  at  the  time  the  canvass  wa» 
inaile  in  his  precinct.  The  supplemental  returns  made  by  the  judges 
of  election  will  also  be  found  in  the  reconl  as  offered  by  contestee  (page» 
348-350). 

The  only  person  who  makes  any  question  about  the  correctness  of  the 
vote  in  these  three  precincts  is  John  B.  Bottineau,  who  was  a  clerk  of 
the  election  in  the  third  precinct  of  the  fourth  ward.  He  made  a  pro- 
test as  to  his  precinct  against  the  supplemental  return  made  by  the 
judges  of  the  election  and  the  other  clerk,  on  the  ground,  as  it  appears 
by  his  i)rotest,  that  he  himself  kept  a  memorandum  (not  a  tally-sheet)^ 
which  he  is  not  willing  to  say  was  honestly  kept,  bat  which  he  says 
showed  the  vote  in  this  precinct  to  have  been,  tor  Washburn  336,  and 
for  Donnelly  313  (page  350). 

Some  respect  might  be  shown  to  this  protest  (although  there  was  na 
authority  of  law  for  making  it)  if  the  man  who  signed  it  was  himself 
willing  to  say  that  his  own  memorandum  was  true.  Even  in  his  protest 
he  is  careful  not  to  say  that  the  vote  for  Donnelly  and  Washburn  stated 
on  his  memorandum  was  the  correct  vote  received  by  them  at  the  elec- 
tion, but  when  he  is  put  to  the  test  of  swearing  to  it  he  utterly  fails  to 
say  that  it  does  give  the  correct  vote.  It  must  be  noted  that  the  sup- 
plemental return  in  this  case  was  signed  by  Daniel  Bassett,  the  Demo- 
cratic jndge  of  the  precinct  and  a  partisan  of  Mr.  Donnelly.  When 
Mr.  Bottineau  was  asked,  in  his  examination  by  the  contestant,  to  give 
the  mai.ner  in  which  the  count  and  canvass  of  the  ballots  were  made, 
and  state  any  discrepancies  in  the  different  tallies  made  by  the  judges 
and  cleiks  during  the  count  and  canvass,  he  had  recourse  to  his  own 
memorandum  kept  at  the  time.  The  memorandum  this  witness  refers 
to  was  not  the  tally  sheet,  but  a  mere  memorandum  kept  by  him,  on 
which  he  put  down  or  pretended  to  put  down  figures,  at  different  times 
as  the  canvass  proceeded,  indicating  the  vote  as  cast  for  members  of 
Congress.    An  inspection  of  a  printed  cop}'  of  this  memorandum  (page 
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281)  and  of  the  original  in  evideuce  will  enable  any  person  to  see  that  this 
witness,  either  corruptly  or  honestly,  put  down  the  figures  in  such  way 
as  to  show  that  Donnelly  received  230  votes  more  than  the  tally-sheet 
shows  he  received,  and  which  the  Judges  and  the  other  clerk  of  the  elec- 
tion make  clear  was  the  true  vote.  When  put  to  the  test  this  witness 
<K)nfesses  that  he  made  an  error  in  keeping  his  memorandum  (page 277). 
On  the  night  of  the  day  of  election,  when  the  canvass  wa«made,  he  did 
not  even  pretend  to  claim  that  there  was  any  discrepancy  between  the  vote 
as  kept  by  the  other  officers  of  election  and  himself  (page  277).  He  was 
asked  how  it  was  possible  for  a  difference  of  two  hundred  in  the  vote  for 
Donnelly  to  exist  and  he  not  know  it  at  that  time,  to  which  he  answers: 

It  is  either  a  mistake  of  one  of  uk,  and  perhaps  a  mistake  of  both  of  u».  I  am  con- 
fident we  were  both  mistaken  (page  277). 

We  give  in  full  the  closing  part  of  this  witness-s  testimony,  in  order 
to  make  it  appear  that  no  reliance  is  to  be  placed  upon  his  pretended 
protest.  It  will  be  observed  that  he  says,  *'I  cannot  say  that  I  believe 
it  (referring  to  Exhibit  C,  containing  a  true  showing  of  Donnelly's  vote), 
nor  can  I  say  that  I  disbelieve  it"  (page  278). 

Q.  From  your  intimate  knowledge  of  the  politics  of  this  county,  lu*  before  stated, 
do  you  believe  Exhibit  C  contains  a  true  showing  of  Donnelly's  vote  ? — A.  I  cannot 
answer  it.  At  the  time  I  sat  it  down  I  believed  it  to  be  the  actual  vote  of  Donnelly. 
I  cannot  say  that  I  believe  it  now,  nor  can  1  say  that  I  disbelieve  it. 

Q.  When  you  swore  to  Exhibit  D  did  you  believe  that  Donnelly  hiwl  received  the 
number  of  vot^s  set  opposite  his  name  in  Exhibit  C  f — A.  I  don't  know  whether  I  did  or 
not;  I  expected  Ifhe  two  tally-sheets  would  c«)rre«pond  as  they  did  in  relation  to  other 
candidates,  which  they  did  not. 

Q.  Were  you  not  surprised  at  Donnelly's  vote  on  the  night  of  the  election  when 
you  made  this  Exhibit  C,  showing  that  he  received  313  vot<J8? — A.  1  was  surprised 
that  he  had  received  so  small  a  vote,  according  to  the  enthusiasm  in  his  favor  that  i 
had  seen. 

Q.  Did  you  make  the  figures  '*200"  and  *'3o''  set  oi)posit*  Douelly's  name,  in  Ex- 
hibit C,  as  the  votes  were  read  cmt  on  el«»ction  night  f — A.  The  votes  were  not  read 
out  on  election  night  by  either  of  the  judges  or  clerks  in  making  the  canvass;  I  placed 
those  figures  at  the  same  time  as  the  other  tally-sheet*,  as  they  were  announced  u 
found  by  each,  judges  and  clerks. 

NoTK. — This  being  the  last  witness  exaiiiiued  on  the  direct,  in  Minneapolis,  con- 
testant's counsel  desires  to  say,  may  the  Lord  have  mercy  on  the  hindermost  in  the 
Unal  outcome.     Amen. 

The  objection  to  these  supplemental  returns  is  so  purely  technical 
that  we  hardly  think  it  important  to  give  the  matter  the  consideration 
already  given  to  it  in  this  report. 

Some  complaint  is  made  that  the  contestee  did  not  have  the  ballots 
counted  in  the  ballot-boxes  and  offer  proof  of  the  result  of  such  count 
in  this  contest ;  and  certain  members  of  the  committee  think  this  would 
have  been  the  best  and  highest  evidence  of  how  the  vote  stood.  The 
contestee  has  given  the  vote  as  cast  in  these  three  precincts,  as  found 
by  the  officers  who  held  the  election,  on  an  aottial  count  of  the  ballots 
made  by  them  as  soon  as  the  polls  closed.  It  is  hard  to  conceive  how 
it  is  possible  for  a  new  count  of  the  ballots  by  unauthorized  persons 
long  after  the  election  would  constitute  higher  e\idence  of  the  true  state 
of  the  vote  in  these  precincts  than  we  have  already  given.  It  would  be 
exactly  the  same  character  of  evidence,  but  given  by  persons  not  au 
thorized  under  the  law  to  make  the  count. 

UNORaANIZED  COUNTIES. 

It  was  stoutly  claimed  by  the  contestant  that  the  votes  cast  in  the 
several  counties  of  the  district  should  be  excluded  wholly,  on  the  ground 
that  they  were  in  unorganized  counties.    Some  dispute  arose  between 
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<jouusel  as  to  what  constituted  au  uiiorgauized  county ;  and  there  was 
some  difiference  between  counsel  as  to  what  particular  counties  were 
organized  by  express  proyisiou  of  the  statutes  of  the  State  of  Minnesota 
and  what  counties  were  not  organized.  It  is  not  at  all  important,  in 
the  view  we  take,  whether  these  counties  were  organized  or  not,  because 
it  is  perfectly  clear,  under  the  statutes  of  Minnesota,  that  for  the  pur- 
pose of  voting  for  State  ofticers,  for  members  of  the  legislature,  and 
for  members  of  Congress,  voters  living  in  unorganized  counties  are  as 
much  entitled  to  vote  as  those  who  live  in  organized  counties.  It  is 
understood  that  the  committ^^e  is  unanimous  in  holding  that  the  vote  of 
no  county  in  the  district  should  be  rejected  on  the  ground  that  it  was 
an  unorganized  county,  and  we  shall  give  this  subject  no  further  con- 
sideration. 

ISANTI  COl  NTV. 

The  contestant  attacks  the  entire  vote  of  Isanti  County.  The  re- 
turned vote  from  that  county  was  538  for  Washburn,  137  for  Donnelly, 
♦scattering  2.  The  contestant's  objection  to  counting  the  vote  returned 
in  the  county  of  Isanti  is  set  forth  in  paragraph  8  of  his  notice  of  con- 
test.   It  is  a«  follows  : 

The  votes  alleged  to  have  heeii  cast  for  you  at  said  election  in  the  county  of  iHauti, 
in  said  diHtrict,  were  not  east,  or  counted  for  you,  or  returned,  or  canvassed,  as  pro- 
vided by  law. 

The  true  construction  of  this  part  of  the  notice  of  the  contestant  is 
that  he  objects,  not  to  the  vote  because  it  was  not  cast,  nor  because  it 
was  not  counted,  nor  because  it  was  not  returned,  nor  because  it  was 
not  canvassed,  but  because  it  was  not  cast,  counted,  returned,  or  can- 
vassed as  provided  by  laic.  There  is  nothing  in  theevidence  offered  by  the 
^jontestant  tending  to  show  that  the  vote  of  this  county  was  not  ca«t  as 
returned,  was  not  counted  as  returned,  or  was  not  canvassed  as  returned, 
-except  wliat  appears  on  pages  08  and  69  of  the  record.  There  it  is  made 
to  appear  that  there  was  a  complete  abstract  of  the  vote  made  as  cjistiu 
the  several  election  districts  of  the  county,  and  duly  certified  to  by  the 
auditor  of  the  county  and  district,  whose  certificate  is  attested  by  one 
A.  B.  O'Dell,  who  designates  himself  judge  of  probate,  and  Jonas  Burch, 
who  signs  himself  as  justice  of  the  peace.  Had  O'Dell  signed  and 
attested  the  auditor's  certificate  as  justice  of  the  peace  there  would 
have  been  no  objection  to  counting  this  vote.  This  is  a  mere  irregularity, 
which  does  not  vitiate  the  returns  ;  and  if  it  did,  the  vote  is  not  to  be 
rejected  unless  the  contestant  shows  it  to  be  illegal.  (McCrary's  Elec- 
tion Laws,  section  302,  and  cases  there  cited). 

The  statute  of  Minnesota  (BisseFs  Revision,  vol.  1,  p.  172,  sec.  28) 
provides : 

The  county  auditor  and  two  Justices  of  the  peace  of  his  county,  by  him  selected, 
constitute  the  county  cauva»*sing  board,  and  on  or  before  the  tenth  day  after  the  elec- 
tion said  board  shall  proceed  to  open  and  publicly  canvass  the  several  returns  made 
to  the  auditor's  office. 

Section  40  of  the  same  Revision  of  the  Statutes  (page  170)  is  as  fol- 
lows : 

The  abstracts  of  the  votes  for  members  of  Congress  and  electors  of  President  and 
Vice-President  shall  be  made  on  one  sheet,  and,  bemjj;  certified  and  si^rnedin  the  same 
manner  as  in  case  of  abstracts  of  votes  for  county  officers,  shall  be  aeposited  in  the 
ftaid  county  auditor^s  office,  and  a  copy  thereof,  certified  as  aforesaid,  shall  be  inclosed, 
•directed  to  the  secretary  of  state,  and  indorsed  on  the  outside  of  the  envelope  with 
these  words:  *' Abstract  of  votes  for  (naming  the  officers)  returned  to  the  auditor^s 
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office  of  (inserting  the  name  of  the  county)  county,"  and  the  said  auditor's  signature; 
and  the  said  auditor  shall  forward  the  same  to  the  secretary  of  state  within  eleven 
davs  after  such  election. 

The  statutes  of  Minnesota  require  nothing  of  the  county  e.auva8siug 
board  but  to  compile  the  returns  made  to  the  auditor  of  the  county, 
and  the  auditor  to  certify  to  tlie  same.  The  justices  of  the  peace  se- 
lected by  the  auditor  to  constitute  witli  him  the  county  canvassing 
board  are  not  required  to  do  anything  more  toward  certifying  to  the 
truth  of  the  abstract  than  to  att€>tt  the  signatures  of  the  auditor.  The 
statutes  of  Minnesota  provide  a  form  for  tlie  abstract  and  for  the  cer- 
tificate, and  in  that  form  the  two  justices  of  the  peace  sign  their  names 
under  the  word  ^^attefiV-  to  the  left  of  the  signature  of  the  auditor.  (See 
Bissel's  Statutes,  page  174;  also  Young's  Minnesota  Statutes,  1878,  page 
4().)  The  real  i)uriiose  of  selecting  justices  of  tlie  peace  as  a  part  of  the 
county  canvassing  board  and  to  assist  the  auditor  of  the  county  is  doubt- 
less that  they  shall  be  present  to  prevent  the  auditor  in  making  up  the 
abstract  of  votes,  if  so  disi)08ed,  from  committing  any  fraud.  The  board 
Las  no  authority  either  to  accept  or  reject  any  returns  made  to  the 
county  auditors,  in  their  estimate  of  the  votes,  for  any  informality  in 
holding  an  election  or  making  returns  tliereof.  The  following  is  the 
law  of  the  State  on  this  subject : 

No  election  returns  shall  be  refused  by  any  auditor  for  the  reason  that  the  same  are 
returned,  or  delivered  to  him,  in  any  other  than  the  manner  directed  herein  ;  norsbaU 
the  canvassing  board  of  the  county  refuse  to  include  auy  returns  in  their  estimate  oi 
the  vote  for  any  informality  in  holcling  any  election,  or  in  making  any  returns  then»of. 
but  all  returns  shall  be  receiveil  and  the  votes  canvassed  by  such  canvassing  Iward 
and  included  in  the  abstracts;  provided  there  is  a  substantial  compliance  with  the 
provisions  of  this  chapter.     (Sec.  jp,  Bissel's  Statut.es,  p.  175). 

For  an  authoritative  construclion  of  this  section  see  18  Minn.,  351. 

The  final  canvass  of  the  vote  for  a  member  of  the  House  of  Repre- 
sentatives is  made  by  the  governor  and  secretary  of  state,  in  the  pres- 
ence of  the  auditor  of  state,  the  attorney-general,  and  one  or  more  judges 
of  the  supreme  court.  We  quote  from  section  41  of  BisseFs  Statutes* 
page  176,  as  follows : 

Within  twenty  days  aft«r  said  election  the  governor  and  secretary  of  state,  in  the 
presence  of  the  auditor  of  state,  the  attorney- general,  and  one  or  more  judges  of  the 
supreme  court,  shall  open  the  returns,  made  to  the  secretary  of  state,  for  memlters 
of  Congress  and  for  electors  of  President  and  Vice-President  of  the  United  States, 
and  shall  forthwith  proceed  to  ascertain  the  number  of  votes  given  to  the  different 
persons  for  said  offices,  and  the  persons  having  the  highest  number  of  votes  shall  be 
considered  duly  elect-ed. 

It  is  thus  made  perfectly  clear  that  it  is  the  final  action  of  the  g 
ernor  and  secretary  of  state,  who  have  before  them  a  complete  abstr 
of  the  votes  of  each  county  of  a  Congressional  district,  which  deterniiDea 
the  election  of  the  member  of  Congress.  The  presence  of  the  auditor 
of  state,  the  attorney-general,  and  one  or  more  judges  of  the  supreme 
court  is  required  to  insure  perfect  fairness  in  this  canvass  and  entire 
freedom  from  fraud ;  and,  possibly,  they  are  required  to  be  present  to 
aid  the  governor  and  secretary  of  state  in  the  canvass  in  case  questions 
should  arise  in  relation  to  the  canvass.  The  contestant  desires  that  an 
entire  county  should  be  disfranchised,  not  because  it  is  made  to  appear 
by  the  final  canvass  of  the  vote  of  this  county  that  it  was  not  properly 
cast,  but  because  one  man  attests  the  certificate  of  the  auditor  who  does 
not  sign  himself  a  justice  of  the  peace.  It  is  not  proved  that  the  actual 
canvass  of  the  vole  by  the  county  canvassing  board  in  this  county  was 
not  made  by  the  auditor  and  two  properly  selected  justices  of  the  peace. 
Indeed  it  does  not  appear  in  the  case  that  the  attesting  witness,  A.  B* 
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O'Dell,  wbo  signed  himself  ai?  ju(l|:;:e  of  probate,  was  not  in  facta  jus- 
tice of  the  peace.  Tbe  most  tbatcan  be  said  for  this  certificate  to  the 
abstract  of  the  vote  is  that  it  is  informal,  and  tliis  the  statute  of  Min- 
iioiota,  in  express  terms,  provides  shall  not  be  a  good  ground  for  set- 
ting it  aside.  We  quote  from  the  section  of  the  statute?  which  prescribes 
the  form  of  an  abstract  of  votes  for  countv  canvassers  : 

The  folIowiii«;  is  the  form  of  the  abstract  of  votes  provided  for  ht»reiii  to  be  used  by 
all  county  canvaswing  boards,  but  no  election  shaU  be  set  aside  for  the  want  of  form 
in  the  abstracts,  provided  they  coutain  the  substance.  (Section  33,  Bissel's  Statutes, 
page  173.) 

See  also  form  of  abstract  and  certificate,  Young's  Minn.  Stat.,  1878, 
page  46. 

This  single  item  of  evidence  against  counting  the  vote  of  Isanti 
County  is  that  the  auditor-s  certificate  has  not  been  duly  attested.  It 
cannot  be  said  that  the  abstract  of  the  vote  was  not  canvassed  by  the 
proper  officers  and  in  accordance  with  the  law  of  the  State.  But  if  it 
even  ap])eared  that  but  one  justice  of  the  peace  acted  with  the  county 
auditor  in  making  up  the  abstract  and  canvassing  the  vote  of  the 
county  there  would  be  no  legal  objection  to  it  under  the  laws  of  that 
State.  Subdivision  3,  section  1,  title  1,  chapter  3,  BissePs  Statutes, 
page  118,  reads  as  follows  : 

Words  i)uri)ortiug  to  give  a  joint  authority  to  three  or  more  public  officers,  or  other 
persons,  shall  be  construed  as  giving  such  authority  to  a  majority  of  such  officers  or 
persons. 

We  do  not  think  it  is  even  importaut  to  rely  upon  this  excellent  pro- 
vision of  the  statute  of  Minnesota.  But  if  there  should  be  any  doubt 
about  it,  the  general  principle  of  tliis  st|^ite  makes  it  clear.  It  has 
frequently  been  held,  in  the  absence  of  such  a  statute  as  we  have  just 
quoted,  that  where  a  certificate  is  by  law  required  to  be  made  by  aboard 
of  officers  (composed  of  three  or  more  i>ersons,  it  is  sufficient  for  a  ma- 
jority of  such  board  to  join  in  such  certificate.  (See  McCrary's  Law  of 
Elections,  section  158,  where  the  subject  is  discussed  ;  also  Nibhick  vs. 
Walls,  Forty-second  Congress,  where  it  was  h^ld  that  if  less  than  a 
majority  sign  the  certificate  is  not  good.)  In  the  case  of  Niblack  vs. 
Walls  the  committee  say 


IT  • 


The  roniniittee  fire  of  the  opinion  that  where  the  law  reauires  the  certificate  to  be 
made  by  three  officers,  a  majority  at  least  must  sigu  to  make  the  certificate  valid. 

Much  stress  is  laid  upon  the  fact  that  one  of  the  attesting  witnesses 
to  the  certificate  of  the  abstract  of  votes  was  a  mere  intruder.  While 
it  may  be  true  that  where  an  intruder  into  a  board,  which  had  a  duty  to 
perform  requiring  some  j  udicial  action,  and  it  appeared  that  such  intruder 
participated  in  the  determinations  of  such  board,  and  was  allowed  a 
voice  in  the  deliberations  of  the  board,  would  render  the  acts  of  such 
board  invalid,  yet,  as  in  this  case,  where  the  alleged  intruder  is  not  shown 
to  have  performed  .any  duty,  or  attempted  to  perform  any  duty,  other 
than  to  sign  his  name  in  the  place  of  a  justice  of  the  p^ace,  as  a  mere 
witness  to  the  certificate  of  an  officer,  attached  to  an  abstract  of  votes 
not  shown  to  have  been  illegal  or  improperly  made,  it  is  hard  to  con- 
ceive how  such  signature  could  invalidate  the  acts  of  the  other  officers, 
who  had  legal  authority  to  act. 

The  case  of  Delano  vs,  Morgan  (2  Bartlett,  page  171)  is  said  to  be  in 
point,  and  to  sustain  the  claim  of  the  contestant  that  this  certificate  to 
the  abstract  of  votes  is  not  good,  and  that  the  whole  vote  should  be 
thrown  out.  There  is  no  possible  analogy  between  the  two  cases.  We 
are  not  prepared  to  say  that  the  law  of  that  case  is  right.    The  question 
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there  was  whether  two  persons,  who  were  the  judges  of  the  election  in 
Pike  Township,  Knox  County,  Ohio,  could  legally  hold  an  election  while 
sitting  with  a  third  person,  who  j^cted  as  a  judge,  who  had  not  the  quaU- 
fications  of  an  elector,  and  under  the  law  of  Congress  and  the  consti- 
tution and  laws  of  Ohio  was  not  competent,  and  was  ineligible  to  act  m 
a  judge  of  election.  By  virtue  of  the  statute  of  the  State  of  Ohio  in 
force  at  that  time  three  ])ersons,  and  not  two  in  any  case,  were  re- 
quired to  act  as  judges  of  election,  each  of  whom  was  reijuired  to  have 
the  qualifications  of  electors.  These  judges  of  election  were  not  canvass- 
ing officers  in  any  sense,  but  it  was  their  duty  to  pass  upon  the  quali- 
fications of  each  elector  at  the  polls  during  the  time  the  vote  was  being 
cast. 

From  a  readiuff  of  the  report  in  the  case  of  Delano  V8,  Morgan  it  is 
not  at  all  clear  that  if  there  had  been  two  competent  judges  and  no  Sup- 
posed intruder  in  the  board  the  vote  of  this  township  would  have  been 
thrown  out.  There  are  members  of  this  committee  who  have  very  de- 
cided views  against  the  correctness  of  that  decision.  They  think  that^ 
notwithstanding  a  person  acted  in  the  capacity  of  a  judge  of  the  election 
wlio  had  not  the  legal  qualification  to  serve  as  such  judge  of  election^ 
yet  if  he  did  act  he  was  de  facto  a  judge  of  the  election,  and  the  whole 
vote  of  the  township  should  not  have  been  rejected  and  the  voters  dis- 
franchised without  proof  that  the  board  had  acted  fraudulently  or 
wrongfully  in  the  conduct  of  the  election. 

The  views  of  the  minority  of  the  committee,  as  presented  by  Hon. 
M.  C.  Kerr,  ot  Indiana,  in  the  Delano-Morgan  case,  seem  to  be  unan- 
swerable.    (Contested  Election  Cases,  1865  to  1871,  page  183.) 

The  case  of  Howard  r^.  C<^ier  (1  Bartlett,  282)  is  supposed  to  sus- 
tain the  claim  that  the  return  of  the  vote  given  in  Isanti  County,  as  it 
appears  in  the  record,  is  not  a  valid  one.  That  case  was  one  where  there 
were  but  two  members  of  the  board  of  inspectors  to  receive  the  votes^ 
where  the  hiw  required  in  express  terms  that  there  should  be  three.  In 
the  absence  of  one  of  the  three  members  of  the  board  of  inspectors  in 
the  State  of  Michigan,  where  this  case  arose,  the  bystanders  wei*e  re- 
quired to  elect  an  inspector  to  fill  the  vacancy,  and  this  was  not  done. 
Under  the  state  of  the  law  in  Michigan  at  that  time  it  was  not  possible 
to  have  a  board  of  inspectors  constituted  of  a  less  number  than  three. 
The  committee  in  the  Michigan  case  say : 

Your  committee  have  rejected  the  vote  of  the  township  of  Van  Bureu.  The  law 
requires  that  the  board  of  inspectors  shall  be  composed  of  three  persons  in  number. 
The  proaf  is  clear  that  then*  were  but  t^vo.  As  there  was  no  board  of  inspectors  known 
to  the  law  your  committee  see  no  way  by  which  any  legal  eft'ect  can  be  given  to  the 
returned  vote.  •  They  have,  therefore,  deducted  it,  although  it  can  in  no  way  affect 
the  decision  in  this  case,  whether  it  be  deducted  or  retained. 

The  above  is  all  the  report  contains  on  the  subject  of  rejecting  the 
vot^  of  Van  Buren  County.  It  is  made  perfectly  clear  that  the  commit- 
tee in  that  case  put  their  decision  on  the  ground  that  a  board  of  inspect- 
ors consisting  of  but  two  persons  only  could  not,  under  the  laws  of 
Michigan,  legally  act.  We  quote  from  the  remarks  of  Mr.  Dawes,  a 
member  of  that  committee,  while  the  case  was  under  discussion  in  the 
House : 

In  the  town  of  Van  Buren,  in  that  county,  there  were  but  two  inspect-ors  of  elec- 
tion, although  the  law  requires  three.  The  town  clerk  is  exojfficio  one  of  the  inspect- 
ors of  election.  In  that  township  the  town  clerk  was  not  present  during  any  put  of 
the  day  except  to  cast  his  vote  aud  go  away.  The  law  requires  that  in  the  absence 
of  any  one  of  tlie  inspectors  ai>pointed,  one  or  more  shall  be  chosen  from  the  bj- 
standers  to  take  his  place,  who  sball  continue  to  act  as  inspector.  The  town  clerk  is 
also  required  to  be  one  of  the  clerks  of  election  to  record  the  votes. 
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But  neither  of  these  cases  can  be  said  to  have  any  sort  of  analogy  to 
the  one  under  consideration,  where  the  sole  question  is  whether  the  fail- 
ure to  have  two  attesting  justices  of  the  peace  to  a  certificate  attached 
to  the  abstract  of  the  votes  of  a  county  justifies  the  rejection  of  the  en- 
tire vote  of  a  county.  This  abstract  of  the  votes  cast  in  the  county  of 
Isanti  is  not  attacked  on  the  ground  that  it  is  in  any  sense  untrue. 
It  is  doubly  certified  to  be  true,  aside  from  the  formal  certificate  already 
referred  to.  To  this  same  abstract  is  appended  the  following  certifi- 
cates from  the  auditor  of  Isanti  County  and  the  secretary  of  state  of 
Minnesota  (page  69) : 

State  of  Minnesota, 

County  of  ha  nil : 

I,  T.  C.  White,  county  auditor  of  said  county,  do  hereby  certify  the  foregoinc  to  be 
a  full  and  correct  copy  of  the  original  abstract  of  the  returns  of  the  general  election 
held  in  said  county  and  State  on  the  5th  day  of  November,  A.  D.  1878,  now  on  file  in 
my  office. 

Witness  my  hand  and  the  official  seal  of  said  office,  at  Cambridge,  in  said  county,, 
this  8th  day  of  November.  A.  D.  one  thousand  eight  hundred  and  seventv-eight. 

>  OFFICIAL   SEAL  OF  >  T.    C.    WHITE, 

I  coTNTY  AUDITOK.  ^  County  AuditoT, 

State  of  Minnesota, 

Cily  of  Saint  Paul,  88  : 

Office  of  Secretary  of  State. 

1,  J.  S.  Irgens,  secretary  of  state  of  the  State  of  Minnesota,  do  hereby  certify  that  I 
have  carefully  compared  the  foregoing  with  the  original  thereof  on  file  in  said  office, 
and  the  same  is  a  true  copy  thereof,  and  of  the  whole  of  .the  same. 

In  witness  whereof  I  have  hereunt'O  set  my  hand  and  the  great  seal  of  the  State,  at 
said  Saint  Paul,  this  11th  dav  of  February,  A.  D.  1879. 

[SEAL.]  '  *  J.  S.  IRGENS, 

Secretary  of  State. 

Aside  from  this  abstract  of  votes,  as  given  ou  pages  68  and  69  of  the^ 
record,  the  contestant  has  himself  put  in  the  record  the  highest  evi- 
dence of  the  fact  that  tlic  vote  of  Isanti  County  was  cast  and  returned 
as  it  was  counted.  On  page  58  of  the  record  we  find,  over  the  certifi- 
cate of  a  notary  public,  the  following : 

Hth.  Contestant  offers  certified  copy  from  dfiice  of  secretarv  of  state  of  abstract  of 
votes  cast  in  the  several  counties  in  the  third  Congressional  district  at  the  general 
election  held  on  the  5th  day  of  November,  A.  D.  It^S ;  also  certain  certificate  of  the 
State  canvassing  board, hereto  attached  and  marked  '^Exhibit  d.'' 

By  reference  to  Exhibit  8,  thus  put  in  evidence  by  the  contestant^ 
on  page  72  of  the  record,  we  find  the  vote  of  Isanti  County  is  put  down 
jiscast — Washburn,  538;  Donnelly,  137  ;  scattering,  2. 

This  abstract,  relied  upon  by  the  contestant  to  prove  the  vote  as  cast 
in  the  several  counties  of  the  Congressional  district,  is  certified  to  by 
the  governor,  secretary  of  state,  auditor  of  state,  attorney-general,  and 
the  chief  justice  of  the  State  of  Minnesot-a,  and  there  is  also  a  special 
certificate  attached  to  this  same  abstract  in  the  words  and  figures  fol- 
lowing: 

iState  of  Minnesota, 

Office  of  Secretary  of  State : 

I,  J.  S.  Irgens,  secretary  of  state  of  the  State  of  Minnesota,  do  hereby  certify  that 
I  have  carefully  comparecl  the  foregoing  abstract  of  votes  for  members  of  Congre8» 
cast  in  the  third  Congressional  district,  State  of  Minnesota,  with  the  original  abstract 
now  on  tile  in  this  office,  and  that  the  same  is  a  true  and  correct  copy  thereof. 

Witness  mv  hand  and  the  great  seal  of  the  State  this  19th  day  of  February,  A.  D.. 
1879. 

[8KAL.]  J.  8.  IRGENS, 

Secretary  of  State. 
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The  contestee  bas  also  put  in  evidence,  properly  certified,  a  complete 
abstract  of  the  vote  of  the  district  (Record,  pages  343,  346). 

It  has  already  been  made  to  appear  that  the  notice  of  contestant  does 
not  directly  attack  the  vote  of  this  county.  If,  in  the  notice,  the  con- 
testant intended  to  charge  that  the  vote  was  not  cast  it  was  bis  duty 
to  offer  proof  in  support  of  the  charge.  The  record  is  silent.  If  he,  by 
his  notice,  intended  to  claim  that  the  vote  was  not  counted  he  should 
have  proved  that  claim.  If,  by  his  notice,  he  intended  to  allege  that 
the  votes  of  the  several  voting  districts  of  the  county  were  not  returned 
by  the  county  canvassing  board  it  was  his  duty  to  have  offered  proof 
of  that.  If,  by  his  notice,  he  intended  to  deny  that  the  vote  of  this 
county  was  not  canvassed  on  him  rests  the  burden  of  proof  of  that 
He  contents  himself  by  simply  claiming  that  there  is  a  failure  to  have 
a  suitable  number  of  duly  authorized  persons  sign  the  certificate  to  the 
abstract  by  way  of  attesting  it. 

The  defect  in  the  returns  from  Morrison  County,  where  the  county 
auditor  wholly  fails  to  sign  the  certificate,  and  only  one  justice  of  the 
peace  signs  it,  is  not  regarded  by  the  committee  (pages  304,  284). 

Before  leaving  this  subject  it  may  be  proper  to  go  further  into  the 
question  of  the  duties  of  canvassing  officers.  Such  duties,  under  the 
statute  as  it  exists  in  the  State  of  Minnesota,  are  purely  ministerial. 
The  canvassing  board  has  only  the  right  to  cast  up  the  votes  as  rhey 
appear  from  the  returns  of  the  officers  of  the  different  precincts  of  the 
county.  They  have  no  judicial  power.  In  the  case  of  the  State  vs. 
Stearns  (44  Missouri,  page  223)  the  court,  after  holding  the  duties  of 
such  canvassing  board  to  be  purely  ministerial,  say: 

,  Wbeii  a  ministerial  officer  leaves  his  proper  sphere  and  attempts  to  exercise  judi- 
"Cial  functions,  he  is  exceeding;  the  limits  of  the  law  and  gnilty  of  usurpation.  To  per- 
mit a  mere  ministerial  officer  arbitrarily  to  reject  returns  at  his  mere  caprice  or  pleas- 
ure is  to  infringe  or  destroy  the  rights  of  parties  without  notice  or  opportunity  to  b« 
heard  ;  a  thing  which  the  law  abhors  and  prohibits. 

McCrary,  in  his  work  on  Elections  (section  82),  says : 

The  true  rule  is  this :  they  must  receive  and  count  the  votes  as  shown  by  the  returns, 
«nd  they  cannot  go  behind  the  returns  for  any  purpose,  and  this  necessarily  implies 
that  if  a  paper  is  presented  as  a  return  ^nd  there  is  a  question  as  to  whether  it  is  a 
return  or  not  they  must  decide  that  question  from  what  appears  upon  the  face  of  the 
paper  it'Self.  Thus  in  New  York  it  has  been  held  that  the  duties  of  the  canvassers  were 
^^  to  attend  at  the  proper  office  and  calculate  and  ascertain  the  whole  number  of  votes 
given  at  any  election  and  certify  the  same  to  be  a  true  canvass."  This  is  not  a  judicial 
Act,  but  merely  ministerial.    Tliey  have  no  power  to  controvert  the  votes  of  electors. 

In  a  case  in  22  Barbour,  page  77,  the  following  language  is  used : 

They  (the  canvassers)  are  not  at  liberty  to  receive  the  vote  of  any  one  outride  of 
the  returns  themselves;  their  duty  consists  in  the  simple  matter  of  arithmetic. 

McCrary  also  says  that  the  doctrine  that  canvassing  boards  and  re- 
turn judges  are  ministerial  officers,  possessing  no  discretionary  or  judi- 
cial power,  is  settled  in  nearly  or  quite  all  of  the  States  of  the  Union. 

It  has  been  directly  settled  by  decisions  in  the  State  of  Minnesota. 
(2  Minn.,  p.  180;  10  Minn.,  p.  107  ;  18  Minn.,  p.  351.) 

See  McCrary's  Law  of  Elections,  sections  81,  82,  83,  84,  and  85. 

Even  though  the  return  must  be  set  aside,  the  election  must  stand, 
unless  the  party  who  attacks  it  shows  fraud  or  other  illegality  in  the 
election.    (McGrary's  Election  Laws,  sections  306  and  364^69.) 

It  is  hard  to  conceive  bow  a  mere  ministerial  board  of  officers  can  be 
rendered  illegal  and  all  its  acts  declared  to  be  void,  simply  because  one 
person  does  not  sign  himself  as  an  attesting  witness  to  a  certificate  an- 
nexed to  an  abstract  by  such  designation  as  to  show  affirmatively  that 
lie  was  a  proper  officer  to  do  so. 
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It  may  be  proper  to  aj^aiu  observe  that  the  contestant,  iu  his  printed 
argument  before  the  eonunittee,  rested  his  objection  to  the  vote  of  Lsanti 
County  sohOy  upon  the  ground  thai  the  abstract  of  the  vote,  as  certified 
on  page  64  of  the  record,  was  not  duly  signed,  and  not  upon  the  ground 
that  the  abstract  was  itself  inaccurate  or  false  in  any  respect.  It  is 
true  he  claims  (which  is  not  true)  that  the  burden  rested  on  the  con- 
testee  to  go  behind  the  return  and  prove  the  vote.  It  is  quite  sufficient 
to  say  that  the  contestant  has  himself  conclusively  performed  that  duty 
for  the  contestee,  if  it  were  admitted  that  it  was  the  latter's  duty  to 
have  oft'ered  any  proof  on  the  subject  before  the  vote  was  attacked.  We 
do  not  admit,  but  deny,  that  the  burden  was  at  all,  under  the  notice  of 
contestant,  thrown  upon  the  contestee  to  prove  the  vote  of  Isanti  County. 
The  contestee  has,  however,  himself  made  the  proof.  As  already  appears, 
the  notice  of  contestant  does  not  attack  the  fact  that  the  vote  was  cast. 
He  simply  undertakes  to  allege  that  it  was  not  cast,  &c.,  as  provided  by 
law^  leaving  the  fact  of  its  being  cast  to  remain  unchallenged.  The  con- 
testant, moreover,  directly  admits  in  his  brief,  in  effect,  that  the  vote 
was  cast  {i«  returned  and  counted.  While  he  says  the  burden  rested 
upon  the  contestee  to  prove  this  fact,  aud  that  the  contestee  declined  to 
do  so,  he  does  say,  quoting  his  exact  language,  "  Had  he  done  so  the 
contestant  was  prepared  to  show  the  grossest  irregularities  in  the  con- 
duct of  the  election  in  said  county."  He  thus  lulmits  that  the  vote  was 
cast,  but  seems  to  think  that  when  contestee  offered  i)roof  of  the  fact, 
which  he  himself  has  already  prove<l  (as  well  as  the  contestee),  that  it 
would  open  the  door  for  him  to  oft'er  proof  of  the  grossest  irregularities 
in  the  conduct  of  the  election  in  that  county,  notwithstanding  the  fact 
that  there  is  not  a  word  in  his  notice  of  contest  which  indicated  any 
kind  of  irregularities  in  the  election  in  that  county,  but  he  failed  to  do 
60.  This  county  gave  to  the  contestee,  Mr.  Wasliburn,  a  majority  of 
401,  nearly  200  in  excess  of  the  majority  which  certain  members  of  the 
committee  tind  was  the  majority  of  the  contestant  after  rejecting  all  the 
votes  as  indicated  in  its  views.  It  is  thus  made  to  appear  that,  on 
what  could  not  be  dignified  Jis  a  technicality  of  the  law,  it  is  proposed 
to  unseat  the  sitting  member,  and  to  seat  a  man  who  was  not,  as  is  ad- 
mitted by  himself  in  his  printed  argument,  elected. 

It  should  be  noted,  in  conclusion,  on  this  jwint,  that  the  law  makes  it 
the  duty  of  the  committee  or  the  House  to  send  for  and  tabulate  the 
original  precinct  returns  if  the  true  vote  cannot  be  ascertained  from 
the  return.     (McCrary,  &c.,  section  345.) 

POLK  AND  KITTSON   COUNTIES. 

A  portion  of  the  committee  propose  to  throw  out  the  entire  vote  of 
Polk  and  Kittson  Ccmnties.  The  returned  vote  in  Polk  County  wa«  659 
for  Washburn,  180  for  Donnelly  ;  and  in  Kittson  County  there  were  183 
votes  for  Washburn  and  2  for  Donnelly.  We  have  alreivdy  considered 
the  objection  to  the  vote  cast  in  Crookston  ])recinct,  Polk  County, 
and  to  the  vote  cast  in  Tamarack  and  Two  Rivers  precincts,  in 
Kittson  County,  the  only  voting  precincts  in  Kittson  County.  To 
reject  the  votes  cast  for  Washburn  in  the  three  precincts  in  the  coun- 
ties named  would  still  leave  bim  436  votes,  which  votes  certain  mem- 
bers of  the  committee  propose  to  reject,  solely  upon  the  ground  that 
the  votes  of  these  two  counties  were  canvassed  and  returned  together 
by  the  canvassing  board  of  Polk  County  (page  64).    The  abstract  of 

H.  Mis.  58 33 


514  DIGEST  OF  ELECTION  CASES. 

the  vote,  as  it  appears  iu  the  record,  does  show  that  the  vote  of  these 
two  counties  was  so  canvassed  and  returned.  It  is  conceded  on  every 
hand  that  Kittson  County  was,  at  the  time  of  the  election  in  Kovem- 
ber,  1878,  an  unorganized  county.  It  was  attached  to  the  county  of 
Polk,  an  organized  county,  for  election  purposes,  in  accordance  with 
the  law  of  the  State  of  Minnesota,  and  the  return  thus  made  is  in  exact 
accord  with  the  requirements  of  the  statute  of  the  State.  We  give  here 
in  full  the  section  of  the  statute  bearing  upon  that  subject.  It  is  as 
follows : 

After  the  canvass  is  thus  completed,  the  judges  of  election,  before  they  disperse, 
shall  inclose  the  said  returns  in  a  cover,  seal  the  same,  and  indorse  thereon  the  fol- 
lowing words,  viz:  **  Election  returns  of  the  election  district  of ,  iu  the  county 

of ,"  and  direct  the  same  to  the  county  auditor  of  their  county ;  and  the  said 

returns  shall,  within  five  days  of  the  day  of  election,  be  conveyed  l)y  one  of  said 
judges,  to  be  chosen  by  lot,  if  not  otherwise  agreed  upon,  and  delivered  to  the  said 
county  auditor  at  his  office:  Provided^  That  the  returns  of  election  in  unorganized 
counties  shall  be  made  to  the  auditor  of  the  county  to  which  they  are  attached  for 
elective  purposes,  and  the  votes  shall  be  canvassed,  and  certiticates  of  election  issued 
to  the  persons  elected,  in  the  manner  provided  in  this  chapter  for  canvassing  votes 
and  issuing  certificates  of  election  in  organized  counties.    (Bissell's  Statutes,  page  171.) 

The  abstract  and  certificate  thereto  and  the  attestation  thereof  are 
in  precise  accordance  with  the  requirements  of  the  law  of  the  i^tate  of 
Minnesota.  It  is  not  true  that  the  vote  of  the  counties  of  Polk  aud 
Kittson  is  lumped  together  in  such  abstract.  The  abstract  it«elf,  as 
well  as  the  proof  in  the  case,  shows  that  there  were  but  two  precincts 
in  the  county  of  Kittson,  and  the  vote  of  these  two  precincts  is  stated  in 
the  abstract  separately.  There  is  no  diflSculty  about  separating  this 
vote  on  a  mere  inspection  of  the  abstract,  but  if  it  were  true  that  the 
vote  of  the  several  precincts  could  not  be  distinguished,  it  would  not 
be  an  objection,  for  still  the  abstract  would  be  in  accordance  with  the 
law  of  the  State.  It  is  expressly  admitted  by  the  contestant  in  his  ar- 
gument, aud  all  the  way  through  the  case,  that  the  majority  for  Wash- 
burn, as  returned  in  the  county  of  Polk,  was  497,  and  also  that  the  ma- 
jority as  returned  for  Washburn  in  the  county  of  Kittson  was  181.  On 
what  theory  members  of  the  committee  are  now  able  to  say  that  the 
vote  of  these  two  counties  is  so  intenningled  as  to  be  indistinguishable 
we  have  not  been  able  to  discover.  In  the  contestant's  printed  brief, 
under  the  head  of  "  Polk  County,"  in  speaking  of  the  contestee's  ma- 
jority, he  expressly  stat<»s  that  497  of  his  majority  was  received  from 
Polk  County  alone  (printed  brief,  page  4).  The  witnesses,  in  speaking  of 
these  two  counties  and  giving  the  votes  by  precincts,  also  mention  the 
vote,  as  indicated  in  the  abstract  referred  to. 

The  contestant  has  put  into  the  record  a  complete  abstract  of  the 
votes  cast  in  the  several  counties  in  the  State  of  Minnesota,  in  which  the 
vote  of  Polk  County  is  given,  Washburn  659,  Donnelly  180;  and  Kittson 
County,  Washburn  183,  Donnelly  2  (Kecord,  pages  58,  72).  The  same 
and  a  similar  abstract  has  also  been  put  in  evidence  by  the  contestee, 
which  shows  the  vote  as  stated  (Record,  pages  343,  346).  This  abstract 
of  the  entire  vote  cast  in  the  third  district  of  the  State  of  Minnesota  in 
itself  proves  the  vote  to  have  been  cast  for  the  contestant  and  contestee 
as  given  in  the  abstract  found  on  page  64  of  the  record.  It  is  proper 
to  observe  that  there  is  nothing  in  the  record  to  show  that  other  returns 
of  the  vote  cast  in  the  county  of  Polk  and  the  county  of  Kittson  may  not 
have  been  made  separately.  And  it  is  important  to  say  that  in  the  con- 
testant's notice  nothing  is  said  by  way  of  objection  to  the  return  made 
of  the  vote  cast  in  either  of  these  counties ;  but,  on  the  contrary,  the 
contestant,  in  paragraph  7  of  his  notice,  expressly  admits  that  the  votes 
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of  these  two  couuties  were  cast,  returned,  counted,  and  canvassed  with- 
out attacking  the  regularity  of  the  return  or  the  counting  or  the  can- 
vassing of  such  vote.  He  does  say  in  his  notice  that  "the  officers  re- 
ceiving, counting,  and  canvassing  said  alleged  votes  were  not  officers  of 
said  election  districts  or  said  counties,''  thus  expressly  admitting  that 
officers  did  receive,  count,  and  canvass  the  votes.  There  is,  however, 
no  objection  made  to  appear  by  the  evidence  that  the  officers  were  not 
the  proper  officers  to  receive,  count,  and  canvass  the  votes.  We  are 
cited  to  the  testimony  of  one  witness,  John  N.  Gilman,  to  show  that 
this  county  was  not  atta<5hed  to  some  other  organized  county  for  election 
j)urposes. 

But  the  proof  of  this  witness  is,  that  as  a  lawyer  he  did  hot  know 
that  it  was  legal  for  votes  to  be  cast  in  unorganized  counties,  and  he 
had  never  seen  a  law  authorizing  certain  unorganized  counties  to  be 
attached  to  organized  counties  for  election  purposes  (page  41).  The 
contestant  claims  in  the  face  of  the  record  and  the  official  returns  from 
Polk  County  that  he  has  proved  that  one  precinct,  to  wit,  Farley,  which 
gave  Washburn  9  votes  and  Donnelly  24  votes,  was  not,  in  fact,  in 
Polk  County,  as  appears  by  the  abstract.  If  his  testimony  could  be 
relied  upon,  and  his  objection  was  good,  and  contestant's  notice  justi- 
fied the  proof,  which  it  does  not,  the  contestee  might  be  quite  willing 
to  have  the  vote  of  tbis  precinct  rejected.  There  is  no  attempt  to  oflfer 
any  proof  to  show  that  any  other  precinct  canvassed  and  returned  in 
Polk  or  Kittson  County  was  not  in  the  counties  indicated  in  the  ab- 
stract. But  the  sole  witness  relied  upon  to  prove  that  Farley  precinct 
was  not  in  Polk  County  has  no  sort  of  knowledge  on  the  subject.  The 
first  question  asked  him  by  the  contestant  (page  226)  was  as  follows: 

Q.  Do  you  know  whether  the  poUing-place  at  Farley  is  in  this  [referring  to  Polk 
County]  ov  Kittson  County  T 

His  answer  was — 

A.  I  was  told  that  the  poUs  of  Farley  was  not  in  Polk  County.    No,  sir;  nothing 
else. 

His  testimony  on  cross-examination  is  as  follows: 

Q.  Do  you  know  where  the  north  line  of  the  county  lies  as  regards  Farley  t — A.  I 
could  not  tell  you  exacfly  where  it  is,  hut  I  thought  it  was  outside  of  the  line. 

This  is  too  shadowy  to  found  a  judgment  upon  to  overthrow  the  official 
returns  and  canvass  of  a  precinct  as  made  by  officers  who  are  to  be 
presumed  to  have  done  their  duty  as  precinct,  county,  and  State  officers. 
The  testimony  itself  is  not  competent,  because  it  is  purely  hearsay,  and 
shows  upon  its  face  that  the  witness  is  talking  from  mere  rumor.  It  is 
a  w  ell-known  fact  that  for  many  years  the  vote  in  these  two  counties 
has  been  counted,  can  viussed,  and  returned  together  for  all  State  officers, 
as  ^vell  as  for  electors  and  members  of  Congress. 

In  the  absence  of  proof  it  should  be  conclusively  presumed  that  the 
election  officers  in  election  districts  or  precincts,  and  the  county  canvass- 
ing board  of  Polk  County,  and  the  State  canvassing  board,  composed 
of  the  governor  and  the  secretary  of  state,  who  are  required  to  act  in  the 
presence  of  the  auditor  of  state,  attorney-general,  and  one  or  more  judges 
of  the  supreme  court,  have  done  their  duty.  This  is  so  clear,  that  it  can 
hardly  be  imagined  that  further  objection  would  be  made  to  counting 
430  votes  for  Washburn  and  135  votes  for  Donnelly,  cast  in  the  county 
of  Polk,  as  to  which  there  is  no  other  objection  than  the  fact  that  they 
were  canvassed  with  the  votes  from  Kittson  County.  If  the  return 
should  be  defective  as  to  Kittson  County  it  is  wholly  unobjectionable  as 
to  Polk  County.    There  is  absolutely  no  attempt  by  contestant's  notice 
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or  in  bis  argument  to  deprive  Mr.  Washburn  of  a  majority  of  301  votes 
in  the  county  of  Polk,  and  it  is  difficult  to  properly  characterize  the 
attempt  to  do  so  now. 

In  conclusion,  it  may  be  proper  to  say  on  the  subject  of  the  vote  of  the 
counties  of  Polk  and  Kittson  that,  notwithstanding  the  fact  that  ex- 
tended oral  arguments  were  made  by  the  contestant,  no  objection  was 
made  throughout  them  to  counting  the  vote  of  these  two  counties  on 
the  ground  that  it  was  not  properly  canvassed  and  returned. 

The  returned  majority  for  W.D.  Washburn  is  3,013.  If  the  views  of 
the  members  of  the  committee  who  are  in  favor  of  unseating  him  should 
be  adopted,  then  there  should  be  added  to  this  majority  the  unretumed 
votes  cast  for  him  from  the  counties  of  Stearns  (144)  and  Morrison  (68), 
212,  which  would  increase  his  majority  to  3,225.  On  this  theory  of  the 
case  there  should  be  deducted,  on  account  of  unreturned  votes  claimed 
to  have  been  cast  for  Donnelly  in  the  counties  of  Stearns  (396),  Morri- 
son (165),  and  Douglas  (61),  a  total  of  622  votes,  which  would  reduce 
Mr.  Washburn's  majority  to  2,603. 

The  entire  majority  for  Mr.  Washburn  in  Crookston  (168),  Polk 
County,  and  in  Tamarack  and  Two  Rivers  precinct  (181 ),  (his  whole  vote 
in  Kittson  County),  and  all  the  alleged  bribed  votes  (22),  as  found  by  a 
portion  of  the  committee,  aggregate  371  votes,  which,  if  deducted  from 
the  number  ascertained  avS  above,  would  still  leave  the  sitting  member 
with  a  majority  of  2,232,  as  to  which  no  bribery  is  pretended,  and  as  to 
no  portion  of  which  can  there  be  any  reasonable  or  possible  pretense 
for  a  valid  or  legal  objection. 

In  the  light  of  the  law,  and  giving  due  weight  to  all  competent  testi- 
mony in  the  case,  not  even  a  technical  ground  can  be  found  for  rejecting 
any  part  of  a  majority  thus  found. 

The  members  of  the  committee  who  concur  in  the  annexed  resolution 
declaring  that  W.  D.  Washburn  was  duly  elected,  &c.,  do  not  agree  that 
his  true  majority  is  only  2,232. 

Ten  members  (two-thirds)  of  the  whole  committee  con^iur  in  holding 
that  Ignatius  Donnelly  was  not  elected,  and  that  he  is  not  entitled  to  a 
seat  in  the  House.  It  seems  to  the  members  of  the  committee  who, 
without  qualification,  sign  this  report  that  it  is  a  gross  inconsistency  to 
not  tind  as  a  logical  consequence  that  W.  D.  Washburn  was  duly  elected 
to  his  seat  in  the  House  of  Representatives. 

A  resolution  declaring  that  Ignatius  Donnelly  is  not  entitled  to  a  seat 
in  the  House  of  Representatives  is  reported  in  accordance  with  the  in- 
structions of  the  committee. 

The  members  of  the  committee  who  sign  this  report  concur  generally 
in  the  views  therein  expressed  and  in  recommending  for  adoption  by 
the  House  of  the  following  resolutions: 

Mesolved,  That  William  D.  Washburn  is  entitled  to  retain  his  seat  as 
a  member  of  the  Forty-sixth  Congress  of  the  United  States  as  Repre- 
sentative of  the  third  Congressional  district  of  the  State  of  Minnesota. 

Resolved  J  That  Ignatius  Donnelly  is  not  entitled  to  a  seat  as  a  mem- 
ber of  the  Forty-sixth  Congress  as  Representative  from  the  third  Con- 
gressional district  of  the  State  of  Minnesota. 

J.  WARREN  KEIFER. 
E.  OVERTON,  Jr. 
W.  H.  CALKINS. 
JOHN  H.  CAMP. 
W.  A.  FIELD. 
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